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IN   MEMORIAM. 


JOHN  C.  BILLS. 


On  the  twenty-third  day  of  August,  1897,  John  C.  Bills, 
a  leading  member  of  the  bar  of  the  state  and  of  this 
€0urt,  departed  this  life  at  his  home  in  Davenport. 

On  October  12,  1897,  E.  E.  Cook  presented  memorial 
proceedings  of  the  Scott  county  bar  on  his  death,  and 
after  appropriate  remarks  by  E.  E.  Cook,  Fred  Heinz, 
Nathaniel  French,  L.  A.  Ellis  and  N.  M.  Hubbard  on 
behalf  of  the  bar,  and  by  Justice  Robinson  and  Chief 
Justice  Kinne  on  the  part  of  the  court,  it  was  ordered 
that  the  proceedings  of  the  Scott  county  bar  be  entered 
of  record  in  Ifcis  court.  It  was  accordingly  done,  and 
they  follow: 

Mkmorial  on  thb  Death  of  Hon.  John  C.  Bills. 

It  is  customary  when  a  member  of  this  bar  dies,  to  spread  upon  the 
records  of  the  court  a  memorial,  that  those  who  come  after  us  may 
know  the  manner  of  man  he  was— ho  jv  his  associates  regarded  him 
When  the  greatest  among  us  dies,  a  plain  recital  of  the  record  he  has 
made,  is  the  most  fitting  tribute  to  his  memory 

John  C.  BillH  came  to  Davenport  In  1856,  and  spent  his  professional 
life  a  member  of  this  bar. 

He  represented  the  county  for  four  years  in  the  state  senate,  and 
was  recognized  as  the  leader  of  his  party.  He  made  a  creditable  rec- 
ord as  the  advocate  of  good  laws,  but  a  better  one  as  the  eloquent 
denouncer  of  bad  ones. 

He  was  for  ten  years  a  member  and  president  of  the  school  board  of 
thin  cfty.  He  gave  to  the  discharge  of  the  duties  of  the  position  the 
same  ddelity  and  devotion  and  hard  work  as  to  his  most  lucrative 
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employment.  He  gave  to  our  schools  an  efficiency  and  comprehen- 
siveness of  scope  unequaled  by  any  schools  of  the  state.  He  was  for 
three  terms  mayor  of  Davenport,  and  there  made  a  record  equal  to  the 
best.  His  administration  was  judicious,  liberal,  and  able  He  was 
energetic  and  fearless  in  enforcing  law  and  maintaining  order.  As  in 
all  his  public  positions,  he  was  utterly  regardless  of  public  opinion,  in 
the  sense  that  he  did  not  cater  to  it,  nor  was  he  influenced  by  its  sur- 
face manifestations.  He  formed  his  own  ideas  of  duty,  his  own  meas- 
ure of  the  public's  rights;  solved  for  himself  public  problems  His 
judgments  formed,  he  frankly  stated  them  and  fearlessly  carried  them 
into  execution.  He  never  posed  for  effect  nor  adopted  the  low  arti- 
fices of  the  demagogue.  In  all  his  relations  with  the  public  or  with 
society,  he  abhorred  hypocrisy,  detested  sham.  It  is  sufficient  tribute 
to  the  honesty  of  his  purpose  and  the  wisdom  of  his  judgment,  that  he 
commanded  the  commendation  of  the  best  public  opinion. 

It  is  as  a  lawyer  that  we  can  best  measure  his  greatness.  He  was 
content  to  be  only  a  lawyer.  He  never  sought  honors  or  distinction 
or  success  outside  his  profession.  Public  honors  were  thrust  upon 
him. 

His  sturdy,  strong,  physical  build;  forceful,  keen,  rugged  and  reten- 
tive mental  faculties;  natural  combativeness;  intense  strength  of  feel- 
ing, and  command  of  forceful  language,  made  a  magnificent  founda- 
tion upon  which  to  develop  the  world's  greatest  example  of  human 
development — a  great  lawyer. 

The  aids  he  used  were  energetic  continued  application,  the  acquisi- 
tion of  a  large  store  of  general  knowledge,  complete  mastery  of  the 
facts  and  law  of  every  case  he  tried  in  court.  No  case  was  trivial  with 
him,  after  he  accepted  a  retainer.  It  was  then  a  case  to  be  studied- 
understood— to  be  won.  No  lawyer  at  this  bar  went  into  court  with  a 
better  knowledge  of  all  the  evidence  obtainable  in  the  case,  and  of  all 
the  law  bearing  upon  the  questions  at  issue. 

Having  been  enlisted  in  a  client's  cause,  no  oath-bound  soldier  was 
ever  more  devoted  or  loyal  or  true  to  the  cause  he  fought  for.  He 
made  the  cause  his  own.  He  never  doubted  itn  justness  or  its  merit 
of  success.  If  he  was  merciless  to  opposing  witnesses  and  parties  and 
attorneys,  it  was  because  they  threatened  the  sacred  rights  of  his 
client. 

In  the  trial  of  causes  he  was  fair  and  honorable  He  soufirht  no 
secret,  underhand  advantages,  but  all  the  time  he  was  vigilant,  ingen- 
ious, persistent,  relentless,  and  resourceful  in  pressing  on  court  and 
jury  the  claims  of  his  client.  After  such  a  trial,  he  went  before  a  jury 
so  seemingly  sincere  and  honest,  and  sure  of  his  position  and  the 
sacred  justness  of  his  cause,  that  by  the  overmastering  influence  of  his 
aggressive  intensity  he  wrung  a  verdict  from  them. 

He  was  a  trained  mental  athlete^  who  always  kept  himself  in  train- 
ing, ever  ready  for  the  most  severe  contest. 

The  contest  over,  professional  duties  put  aside,  Mr.  Bills  was  the 
most  oomp&nionable  of  men.    Those  only  who  knew  him  well,  knew 
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that  he  was  kind-hearted,  sociable,  witty,  and  interesting.  His  mind 
was  more  than  a  store-house  of  legal  propositions;  reminiscence, anec- 
dote, repartee,  all  flowed  in  a  broad  stream  of  enjoyment  for  his  com- 
panions He  was  toastmaster  of  our  first  bar  banquet— pressed  into 
the  service  at  a  moment's  notice;  he  filled  the  position  as  no  other 
coukl;  he  sparkled  and  scintillated  with  a  brilliancy  of  humor  that  we 
will  never  forget. 

It  is  a  satisfaction  to  us  to  recall  that  when  John  C.  Bills  lived,  we 
conceded  him  the  foremost  place;  that  we  made  him  the  first  president 
of  this  bar  association,  and  freely  acknowledged  him  a  great  lawyer,  a 
leader  of  men,  a  sincere  friend.  At  his  death,  while  we  mourn  our  loss, 
we  can  do  no  more. 
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OP 

THE  STATE  OF  IOWA 

AT 

DES  MOINES,  OCTOBER  TERM,  A.  D.  1897, 

AND  IN  THE  FIPTIT-SECOND  YEAR  OF  THE  STATE. 


State  of  Iowa  v.  Ed.  Bailor,  Appellant.* 

Rape:  age  of  consent.  In  a  prosecution  for  rape  upon  a  female 
child  under  the  age  of  fifteen  years,  under  Code  1873,  section 

1  8861,  as  amended  by  Laws  Twenty-sixth  General  Assembly,  chap- 
ter 70,  fixing  the  age  of  consent  at  fifteen  years,  it  is  immaterial 
that  the  prosecutrix  is  large  of  her  age,  physically  strong,  and  of 
a  romping  disposition,  as  the  defendant  was  guilty  of  rape  whether 
the  sexual  intercourse  was  against  her  will  or  not. 

Instructions:  Conflict.  An  instruction  that,  in  determining  whether 
or  not  a  rape  had  been  committed,  the  jury  should  consider  the 
prosecutrix's  demeanor,  condition,  and  declarations,  immediately 
after  the  alleged  commission,  does  not  conflict  with  an  instruction 

2  that  in  case  they  found  the  crime  had  been  committed,  they  should 
not  consider  the  prosecutrix's  conduct,  declarations,  nor  condition, 
in  determining  whether  or  not  she  was  corroborated  in  charging 
the  defendant  with  it. 


*Tbe  fl^^ures  on  the  left  of  the  syllabi  refer  to  correspond  I  n$i:  fl^ures  placed  on  the 
margin  of  the  case  at  the  place  where  the  point  of  the  syllabus  is  decided. 
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Newlj  DiscoTered  Eyidence.  Two  witnesses,  in  affidavits  filed  in 
support  of  a  motion  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  after  defendant  was  convicted  of  rape,  testified 
that  the  prosecutrix  told  them  the  defendant  **had  never  done 
4  anything  to  her,"  but  upon  being  cited  before  the  court,  and 
examined  orally,  with  the  prosecutrix,  it  appeared  that  her  state- 
ments referred  to  her  being  pregnant  only.  Held,  not  ground  for 
a  new  trial. 

Yenne:    proof  of.    An  allegation  in  an  indictment  that  a  crime  was 
committed  within  the  county  is  sufficiently  established  by  evi- 
dence as  to  the  places  where  certain  persons  reside,  and  as 
8    to  where  the  defendant  went,  from  which  the  alleged  fact  may  be 
inferred. 

Appeal  from  Mills  District  Court. — Hon.  W.  R.  Geeen, 

Judge. 

Wednesday,  December  15, 1897. 

The  defendant  was  indicted,  tried,  and  convicted 
of  the  crime  of  rape,  upon  a  female  under  the  age  of 
fifteen  years,  alleged  to  have  been  committed  in  Mills 
county,  lowa^  on  the  twenty-fourth  day  of  December, 
1896.  His  motion  for  a  new  trial  was  overruled,  and 
judgment  of  imprisonment  in  the  penitentiary  for  the 
I>eriod  of  five  years  rendered  against  him,  from  which 
he  appeala — Affirmed. 

W.  S.  Lewis,  L.  T.  Genung,  and  Henry  J.  Baird  for 
appellant. 

Milton  Remley  and  Jesse  A.  Miller  for  the  state. 

Given,  J. — I.  Defendant  offered  to  prove  that  the 
prosecutrix  was  of  a  romping  disposition,  that  she  had 
wrestled  with  l3oys  of  the  neighborhood,  and  was  phy- 
sically strong,  for  the  purpose,  as  was  said  ait  the  time, 

"to  showthe  improbability  of  the  story  she  tells 
1  on  the  witness  stand.'^    The  ®tate  objected,  on 

the  ground  of  immateriality,  which  objection 
was  sustained.    Thfe  prosecutrix  had-  testified  that  she 
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would  be  fourteen  years  old  on  the  second  day  of  April, 
1897;  that  on  the  night  of  the  twenty-fourth  day  of 
December,  1896,  while  defendant  was  taking  her  to  her 
home  in  his  top  buggy,  and  when  they  were  alone,  he 
had  sexual  intercourse  with  her;  that  she  tried  to  get 
out  of  the  buggy;  that  he  held  her  in;  that  he  had  one 
arm  around  her  neck;  and  that  sihe  called  for  her 
mother.  It  is  contended  that  this  evidence  offered  was 
material,  as  tending  to  show  her  physical  ability  to 
resist  the  defendant,  and  to  prevent  the  intercourse. 
The  argument  ignoresr  the  distinction  made  in  our 
statute  between  this  crime  when  committed  upon  a 
female  of  the  age  of  fifteen  years  or  more  and  one  under 
that  age.  Section  3861  of  the  Code  of  1873,  as  amended 
by  chapter  70  of  the  Laws  of  the  Twenty-sixth  General 
Assembly,  and  then  in  force,  is  as  follows:  "Sec.  3861. 
Kape.  If  any  person  ravish  and  carnally  know  any 
female  of  the  age  of  fifteen  years  or  more,  by  force  and 
against  her  will,  or  carnally  know  and  abuse  any 
female  child  under  the  age  of  fifteen  years,  he  shall  be 
punished  by  imprisonment,"  etc.  The  evidence  is  undis- 
puted that  the  prosecutrix  was  under  the  age  of  fifteen 
years.  Therefore  it  was  immaterial  whether  the  sexual 
intercourse  was  by  force  and  against  her  will,  or  not,  so 
far  as  the  question  of  guilt  was  concerned. 

II.  The  defendant  complains  of  the  sixth  and 
seventh  paragraphs  of  the  charge,  as  being  contra- 
dictory. The  prosecutrix  testified,  in  addition  to  what 
has  already  been  stated,  that  she  was  crying  when  she 
got  home,  and  that  she  then  told  her  father  that  "Ed 
Bailor  had  tried  to  get  ahead  of  me."  Her  father  and 
mother  testified  to  substantially  the  same.  Her  father 
stated  that  he  heard  an  outcry  about  fifteen  minutes 
before  she  came  in,  and  her  mother  stated  that  she 
examined  the  girl's  clothing,  and  found  a  wet  slime 
spot  on  her  skirt.    A  physician  testified  as  to  the  result 
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of  an  examination  made  by  him  of  the  prosecutrix  on 
the  twenty-ninth  diay  of  December,  1896,  and  other 
physicians  gave  their  opinion  based  upon  what  was 
observed  on  that  examination,  as  to  whether  sexual 

intercourse  had  taken  place.  In  the  sixth  para- 
2  graph  the  court  instructed  that,  in  determining 

whether  the  offense  had  been  committed  by  some 
person,  this  evidence  should  be  considered.  It  is  not 
questioned  but  that  it  may  be  found  that  the  crime  was 
committed,  upon  tlie  testimony  of  the  prosecutrix 
alone,  and  that  the  corroboration  required  is  as  to  the 
defendant's  connection  therewith.  That  it  may  be 
found  on  the  testimony  of  the  prosecutrix  alone  does 
not  exclude  from  consideration  evidence  tending  to 
corroborate  her  as  to  the  fact  that  the  crime  was  com- 
mitted by  some  person.  The  evidence  showed  that 
these  persons  were  alone  in  the  buggy  at  a  late  hour  in 
the  night,  while  driving,  three-quarters  of  a  mile  to  her 
home.  There  was  also  evidence  as  to  the  conduct  of  the 
defendant  when  arrested,  claimed  to  be  inconsistent 
with  his  innocence.  In  the  seventh  paragraph  the  court 
instructed  that,  if  they  found  that  some  pereon  did  in 
fact  have  intercourse  with  the  prosecutrix,  they  should 
.consider  this  evidence  in  determining  whether  she  is 
corroborated  in  charging  that  it  wasi  the  defendant. 
Surely,  this  evidence  tended  to  connect  the  defendant 
with  the  commission  of  the  crime,  and  to  corroborate 
the  prosecutrix  in  her  testimony  that  he  did  commit  it. 
If  the  crime  was  committed  when  and  where  it  is 
claimed,  it  must  have  been  by  the  defendant.  The 
court  further  instructed  that,  in  determining  whether 
the  prosecutrix  was  corroborated  in  charging  that  it 
was  the  defendant  who  committed  the  crime,  they 
should  not  consider  her  evidence,  nor  the  evidence  as  to 
her  conduct,  declarations,  or  condition  when  she  arrived 
at  home.    She  could  not  corroborate  herself  by  her  own 
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acts  or  declarations,  and  her  condition  does  not  neces- 
sarily point  to  the  defendant.  While  this  evidence  was 
competent  to  show  that  the  crime  was  committed,  it 
does  not  tend  to  connect  the  defendant  therewith.  These 
instructions  are  not  contradictory,  but  a  plain  and  con- 
cise statement  of  the  law,  and  as  favorable  to  the 
defendant  as  he  could  ask. 

III.  The  defendant  moved  for  a  verdict  at  the 
close  of  the  evidence  for  the  state,  and  for  a  new  trial 
after  the  verdict,  upon  the  ground  that  the  evidence  was 
insufficient  to  sustain  a  verdict.  We  will  not  set  out 
nor  discuss  the  evidence  in  detail.  Much  of  tlie  argu- 
ment in  support  of  this  contention  ignores  the  distinc- 
tion arising  from  the  age  of  the  prosecutrix.  This  girl 
being  under  fifteen  years  of  age,  the  real  contention  is 
whether  the  defendant  did  carnally  know  and  abuse 
her  at  the  time  and  place  charged.  We  have  examined 
the  evidence  with  care,  and  are  of  the  opinion  that 
under  it  the  jury  was  warranted  in  finding  as  it 

3  did.    It  is  insisted  that  the  state  failed  to  prove 
that  the  crime  was  committed  in  Mills  county. 

It  is  true  that  no  witness  sio  said  in  direct  terms,  but, 
taking  the  evidence  as  to  the  places  where  certain  per- 
sons resided  and  the  direction  the  defendant  and  prose- 
•cutrix  drove,  there  can  be  no  doubt  on  this  subjeet. 

Another  ground  of  the  motion  for  a  new  trial  is 

newly  discovered  evidence,  which  the  defendant  was 

unable  to  ascertain  and  procure  before  the  trial.    This 

motion  is  supported  by  the  affidavits  of  two  wit- 

4  nesses,  to  the  effect  that  the  prosecutrix  said 
that  defendant  had  never  done  anything  to  her, 

but  only  tried  to,  and  by  the  affidavits  of  defendant  and 
his  counsel  showing  diligence.  The  court  ordered  that 
said  two  witnesses  appear  for  oral  examination,  and 
they  and  the  prosecutrix  w^ere  examined  as  to  said 
statements.  Their  evidence  shows  that  the  statements 
of  the  prosecutrix  were  with  referenee  to  her  not  being 
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pregnant,  and  not  that  the  defendant  had  not  had 
sexual  intercourse  with  her. 

Question  is  made  whether  a  new  trial  may  be 
granted  in  a  criminal  case  because  of  newly  discovered 
evidence.  It  is  not  so  expressed  in  the  Code,  as  it  is 
with  respect  to  civil  casea  It  is  provided  that  a  new 
trial  in  criminal  cases  may  be  granted  "when  from  any 
cause  the  defendant  has  not  received  a  fair  and  impar- 
tial trial."  Defendant's  counsel  insist  that,  if  it 
appears  from  newly  discovered  evidence  that  the  trial 
has  not  been  fair  or  impartial,  a  new  trial  should  be 
granted.  Let  this  be  conceded;  yet  we  think  the  newly 
discovered  evidence  is  not  such  as  to  show  that  the 
trial  had  was  not  a  fair  and  impartial  one.  Our  con- 
clusion is  that  there  was  no  error  in  either  of  the 
respects  t^omplained  of,  and  the  judgment  is  therefore 

AFFIRMED. 


State  of  Iowa  v.  James  MoDonough,  Appellant. 

Rape:  mrntal  capacity:  Evidence.  It  was  competent  to  show 
the  appearance,  condition,  and  actions  of  the   prosecutrix   at 

6  and  for  some  time  prior  to  the  time  of  the  commission  of  the 
offense,  to  prove  mental  capacity,  by  non-expert  witnesses. 

Same:  Plea  and  proof.  Evidence  of  the  mental  weakness  of  the 
prosecutrix  was  admissible  as  bearing  on  tlie  question  of  consent, 

7  though  it  was  not  alleged  in  the  indictment  that  she  was  feeble 
minded. 

I>(CLUDED  offenses.    Assault  with  the  intent  to  inflict  great  bodily 
9    Injury  is  not  necessarily  included  in  a  charge  of  rape,  and  the 
court  neel  not  instruct  respecting  it. 

8*me,    It  was  not  necessary  to  instruct  respecting  a  simple  assault, 
where  the  evidence  showed  that,  if  defendant  was  guilty  of  an 
9    assault,  he  also  committed  a  battery. 

Same.  The  court  in  a  trial  for  rape  need  not  instruct,  the  defendant 
may  be  found  guilty  of  a  simple  assault,  although  evidence  of 

10  such  an  assault,  made  by  the  defendant  upon  the  prosecutrix 
after  he  was  placed  under  arrest,  was  given,  where  he  was  not 
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tried  for  that  offense,  but  for  an  assault  included  in  the  crime 
charged. 

Eyldenee:    timely  objecttion.    A  motion  to  strike  out  certain  c  i- 
dence  as  irrelevant  and  immaterial,   was   correctly   overruled, 
where  no  objection  was  lodged  against  such  evidence  until  after 
4    it  was  fully  adduced,  and  where  it  constituted  a  part  of  the  his- 
tory of  the  crime  charged. 

Evidence:    BeptUcUion.    in  a  prosecution  for  rape  the  character  of 
3    the  prosecutrix  may  be  proved  by  evidence  of  general  reputation, 
8    but  testimony  as  to  particular  acts  or  specific  facts  is  not  admis- 
sible. 

Saine,    In  a  trial  for  rape,  testimony  offered  to  show  certain  acts  of 
the  prosecutrix  in  wrestling  with  persons  other  than  the  defend- 
8    ant  in  an  unbecoming  manner,  is  inadmissible  when  it  is  not 
shown  that  such  improper  conduct  occurred  before  the  commis- 
sion of  the  alleged  offense,  and  as  being  evidence  of  specific  acts. 

Harmless  error.  In  a  trial  for  rape  where  the  prosecutrix  was 
enticed  from  a  dance  hall  by  one  of  the  defendants  and  taken  to 
a  stone  quarry,  where  drunken  men  were  carousing,  by  several  of 
6  whom  she  was  ravished,  evidence  of  the  presence  of  such  defend- 
ant and  the  complaining  witness  at  the  dance  hall  and  as  to  what 
occurred  at  the  quarry  prior  to  their  arrival  there,  is  not  prejudicial 
to  the  defendant  on  the  trial,  when  the  jury  were  instructed  not  to 
consider  any  acts  or  statements  of  other  defendants  not  made  in 
the  presence  and  hearing  of  the  accused. 

Change  of  Yeniie.  A  change  of  yenue  need  not  be  granted  in  a  trial 
for  rape,  by  reason  of  sensational  newspaper  articles  in  reference 
8  to  the  crime,  which  allege  that  the  organization  of  a  vigilance 
committee  is  seriously  contemplated,  and  that  it  might  take  a 
hand  in  the  proceedings  if  the  preliminary  trial  is  unduly  pro- 
longed, when  no  feeling  against  the  defendant  pervades  the 
county,  although  some  exists  in  the  vicinity  where  the  crime  was 
committed. 

Continuance.  A  motion  made  by  defendant,  in  a  trial  for  rape,  for  a 
continuance,  based  upon  the  absence  of  two  witnesses,  will  not  be 
granted  where  no  excuse  is  made  for  the  delay  in  making  the 
1  application,  nor  any  facts  constituting  diligence  in  endeavoring 
to  procure  the  attendance  of  the  witnesses  set  forth,  and  when 
most  of  the  facts  expected  to  be  proved  by  them  are  immaterial 
and  irrelevant. 

Appeal  from    Johnson   District    CoiiH. — Hon.    P.   B. 
Wolfe,  Judge. 

Wednesday,  December  15, 1897. 
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The  defendant,  with  four  other  persons,  was 
indicted  for  the  crime  of  rape.  He  demanded  and  was 
granted  a  separate  ti-ial,  resulting  in  a  verdict  of  guilty 
of  an  assault  with  intent  to  commit  rape,  and  from  the 
eentence  imposed'  appeals. — Affirmed. 

Cash  &  Coldreyi  for  appellant. 

Milton  Remhi/y  attorney  general,  for  the  state. 

Dbbmer,  J. — In  the  early  evening  of  August  25, 
1896,  Emma  Gromas,  a  feeble-minded  unmarried 
woman,  was  induced  by  one  McGuan  to  leave  a  dance 
hall  in  Iowa  CSty,  and  go  with  him  to  an'  old  stone 
quarry,  across  the  Iowa  river,  and  west  from  Iowa 
City,  where  they  met  some  men  who  had  been  there  all 
the  previous  night,  indulging  their  thirst  for  beer,  and 
making  night  hideous  with  their  ribaldry  and  song. 
The  woman  claims  that  she  was  ravished  while  there 
by  at  least  four  of  these  men,  and  in  this  she  is  cor- 
roborated by  other  witnesses.  The  state  introduced 
evidence  to  show  that  the  defendant  was  one  of  the  men 
who  committed  the  crime. 

When  the  case  came  on  for  trial,  the  defendant 
filed  a  motion  for  a  continuance,  based  upon  the  absence 
of  two  witnesses,  who,  it  was  claimed,  would  testify  to 
certain  acts  of  unchastity  on  the  part  of  the  pros- 
1  ecutrix  prior  to  the  time  the  offense  is  said  to 

have  been  committed.  The  motion  was  not  filed 
until  the  day  the  case  was  reached  for  trial,  and  it  did 
not  state  any  facts  excusing  the  delay  in  making  the 
application;  nor  did  it  set  forth  any  facts  constituting 
diligence  in  endeavoring  to  procure  the  attendance  o( 
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these  witnasaes.     Moreover,  most  of   the   facts   that 
defendant  expected  to  prove  by  these  witnesses 

2  were  immaterial   and  irrelevant    In  prosecu- 
tions for  rape,  the  character  of  the  prosecutrix 

must  be  proven  by  evidence  of  general  reputation. 
Particular  acts  or  specific  facts  are  not  admissible. 
See  cases  cited  in  5  Am.  &  Eng.  Enc.  Law  (2d  ed.)  p.  878; 
1  McO^in^  Criminal  Law,  section  460.  For  these  reasons 
the  motion  was  properly  overruled. 

IL  The  men  were  discovered  in  their  bestiality 
early  in  the  morning,  and  ai  i)osse  was  organized  in 
Iowa  City  to  accomplisih  their  arrest.  This  posse  went 
to  the  scene  of  the  disorder,  and,  after  some  diflfliculty, 
succeeded  in  arresting  all  but  two  of  the  crowd.  In 
endeavoring  to  land  them  in  jail,  one  of  the  prisoners 
was  killed  by  the  deputy  sheriff.    The  discovery 

3  of  the  crime  and  the  killing  of  one  of  the  prison- 
ers necessarily  led  to  considerable  newspaper 

comment  and  quite  a  little  excitement  among  the  peo- 
ple of  Iowa  City.  When  the  case  was  called  for  ti-ial, 
the  defendant  filed  a  motion  for  change  of  place  of 
trial.  This  motion  was  supported  by  affidavits  of  three 
disinterested  persons,  and  to  it  were  attached  some  of 
the  newspaper  articles  written  near  the  time  of  the 
commission  of  the  offense.  The  state  also  filed  affi- 
davits in  resistance.  The  affiants  to  the  motion  were 
cross-examined  ux)on  their  affidavits,  and,  after  fully 
considering  the  matter,  the  trial  court  oveiTuled  the 
motion,  remarking  at  the  time:  "The  order  asking  for 
a  production  of  witnesses;,  and  the  affidavit  filed  by  the 
county  attorney  in  resistance  to  the  motion  for  a  change 
of  venue,  is  by  the  court  refused,  for  the  reason  that  it 
is  apparent  to  the  court  from  the  trial  of  same  issues  in 
the  case  tried  agai  ist  one  of  these  defendants,  and  from 
the  examination  made  of  these  defendants.,  that  no 
sueh  prejudice  exists  in  this  county  as  would  justify 
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the  court  in  granting  the  change  of  venne,  as  the  court 
takes  notice  of  the  fact  of  a  case  involving  this  same 
question,  in  this  same  indictment,  and  one  of  the  same 
parties  defendant,  was  tried  in  the  court,  and  the  jury 
examined  in  that  case.  That  coupled  with  the  affi- 
davits filed  in  resistance  to  the  motion  and  the  affidavit 
filed  for  the  change  of  venue,  and  the  examination  of 
these  parties  who  made  the  affidavit  for  the  change  of 
venue,  satisfies  the  court  that  there  is  no  ground  which 
would  warrant  him  in  granting  a  change  of  venue  in 
this  case,  or  wasting  time  in  examining  all  those  who 
are  required  an  the  examination.  Therefore  the  motion 
for  change  of  venue  is  refused."  Consideration  of  the 
cross-examination  of  the  afiiants  who  made  oath  to  the 
motion  for  a  change  of  venue  convinces  us  that  there 
was  no  such  prejudice  again^  this  defendant  in  John- 
son county  as  interfered  with  his  having  a  fair  trial. 
There  was  some  feeling  against  all  the  defendants  in 
and  around  Iowa  City,  but  it  did  not  pervade  any  other 
part  of  the  county.  Generally  speaking  the  newspaper 
articles  contained  nothing  more  than  a  somewhat  sen- 
sational statement  of  the  facts  as  the  reporter  gleaned 
them  at  the  time.  In  one  of  the  articles  it  is  said  that 
the  organization  of  a  vigilance  committee  is  seriously 
contemplated  by  the  decent  element  of  both  town  and 
county,  with  a  view  to  dissipating  a  reign  of  crime, 
which  the  writer  said  prevailed  in  the  county  at  the 
time.  The  article  further  said  that  threats  were  made 
that,  if  pettifogging  were  adopted  to  prolong  the  pre- 
liminary trial,  this  committee  might  take  a  hand  in  the 
proceedings,  and  make  a  final  disposition  of  the  matter. 
The  showing  is  not  nearly  as  strong  as  in  the  cases  of 
State  V.  WeemSy  96  Iowa,  426,  and  State  v.  Hamil,  96 
Iowa,  728,  wherein  like  motions  were  overruled;  and 
we  are  fully  satisfied  that  the  trial  court  did  not  abuse 
its  discretion  in  overruling  the  motion. 
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III.  The  court  permitted  the  state  to  show  what 
wias  done  at  the  stone  quarry  on  the  day  and  night 
before  the  crime  is  said  to  have  been  committed,  and 

also   allowed  in  evidence   certain  statements 

4  with  reference  to  the  presence  of  McGuan  and 
the  prosecuting  witnessi  at  the  dance  hall  in 

Iowa  CSty  on  the  evening  of  August  24.  After  the  evi- 
dence was  adduced,  defendiant's.  counsel  moved  to 
strike  it  out,  because  of  irrelevancy  and  immateriality. 
The  motion  was  overruled,  and  we  think  the  ruling  was 
correct  No  objection  was  lodged  against  the  evidence 
until  it  was  fully  adduced.  Defendant  appeared  to  be 
willing  to  take  his  chances  on  the  evidence  being 
against  him,  and  he  cannot,  after  it  is  admitted  with- 
out objection,  be  heard  to  complain.    Again,  the 

5  court  said,  in  its  instructions  to  the  jury,  that 
they  should   not  consider  any   statements   or 

actions  of  the  other  defendants  not  in  the  immediate 
presence  and  hearing  of  this  defendant.  Moreover,  it 
does  not  appear  with  certainty  when  the  defendant 
joined  the  crowd  at  the  stone  quarry.  Nearly  all  of 
them  had  gone  there  on  the  twenty-fourth,  with  beer 
and  provisions,  evidently  to  make  a  night  of  it;  and  the 
preparations  made  by  them  immediately  preceding  the 
commission  of  the  offense  were  a  part  of  the  history  of 
the  crime.  The  same  may  be  said  with  reference  to 
the  evidence  as  to  the  presence  of  McGuan  and  the 
prosecuting  witness  at  the  dance  hall  on  the  evening  of 
the  twenty-fourth. 

IV.  Witnesses  were  allowed  to  testify  as  to  the 
appearance,  condition,  and  actions  of  the  prosecutrix 
at  the  time  of  the  crime,  and  for  some  time  prior  to  the  - 
commission  of  the  offense,  for  the  purpose  of  showing 

that  a  crime  had  been  committed  upon  her,  and 

6  that  she  was  in  fact  feeble-minded.    Two  objec- 
tions were  lodged  against  this  evidence:    First j 

it  is  said  it  is  incompetent,  because  it  came  from  non- 


12  State  of  Iowa  v.  McDonough.  [lOi  Iowa 

expert  witnesses;  and,  second,  because  it  is  not  alleged 
m  the  indictment  that  the  prosecutrix  was  feeble- 
minded.   There  is  no  merit  in  either  objection. 

7  Evidence  as  to  the  conduct  and  condition  of  tho 
protsecutrix,  when  material,  may  be  shown  by 

non-expert  witnesses.  State  v.  Shelton,  64  Iowa,  333; 
Pelamourges  v.  Clarke  9  Iowa,  1;  Parsons  v.  Parsons, 
66  Iowa,  754;  Rogers,  Expert  Testimony  (2d  ed.),  sec- 
tion 4.  Proof  of  the  prosecutrix's  strength  or  con- 
dition of  mind  is  admissible  without  an  allegation  in 
the  indictment  that  she  was  feeble-minded.  Evidence 
of  mental  capacity  is  admissible  as  bearing  upon  the 
question  of  consent,  although  the  indictment  was  not 
framed  under  the  provisions  of  section  3863  of  the 
Code  of  1873.  State  v.  Phi  I  pot,  97  Iowa,  365;  State  v. 
Tarr,  28  Iowa,  397;  State  v.  Atherton,  50  Iowa,  189. 

V.  Defendant  offered  to  show  certain  acts  of  the 
prosecutrix  in  wrestling  with  persons  other  than 
defendant  in  an  unbecoming  manner.     The  evidence 

was  properly  rejected,  because  specific  acts  are 

8  not  admissible  (see  authorities  heretofore  cited), 
and  for  the  further  reason  that  it  does  not  appear 

that  it  was  before  the  commission  of  the  alleged  offense. 

VI.  The  court  did  not  instruct  that  the  defend- 
ant might  be  found  guilty  of  an  assault  with  intent  to 
inflict  a  great  bodily  injury,  or  of  a  simple  assault. 

The  former  offense  is  not  necessarily  included  in 

9  a  charge  of  rape,  and  the  court  need  not  instruct 
with  reference  to  it    State  v.  McDcvitt,  69  Iowa, 

549.  While  both  an  assault  and  an  assault  and  bat- 
tery are  included  in  the  charge,  yet  the  evidence  in  this 
case  shows  that,  if  defendant  was  guilty  of  an  assault^ 
he  also  committed  a  battery,  and  there  was  therefore 
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no  error  in  the  charge.     State  v.  Sigg,  86  Iowa,  746; 

State  V.  Beaboiit,  100  Iowa,  155.  There  was, 
10        it  iH  true,  some  evidence  which  tended  to  show 

a  simple  assault  made  by  the  defendant  upon  the 
prosecutrix  after  he  was  placed  under  arrest;  but  he 
was  not  on  trial  for  this  offense.  It  was  for  an  assault 
included  in  the  crime  charged  that  he  was  upon  trial. 
The  state  asked  for  no  conviction  for  the  subsequeoit 
assault,  and  the  evidence  was  brought  out  as  an  inei- 
dent  of  the  arrest,  and  not  as  substantive  proof  of  the 
commission  of  a  crime. 

We  have  gone  over  this  entire  record  with  care, 
and  discover  no  prejudicial  errors.  There  is  no  ques- 
tion in  our  minds  of  the  defendant's  guilt,  and  the  judg- 
ment is  AFFIEMED. 


State  of  Iowa  v.  Patrick  Reilly,  Appellant. 

Seduction:  law  of  the  case.  A  conviction  of  the  crime  of  seduc- 
tion will  not  be  sustained,  when  the  court  instructed  the  jury 
that  the  case  rested  entirely  on  an  alleged  promise  of  marriage, 
and  that  if  the  prosecutrix  assented  to  the  intercourse  upon  the 

5  defendant's  promise  to  marry  her  should  pregnancy  result  there- 
from, they  should  find  for  the  defendant,  where  the  testimony  of 
the  prosecutrix  was  that  the  promise  of  marriage  was  conditioned 
upon  her  getting  in  a  family  way. 

Evidence:    reserved  ruling:    Appeal.    Where  defendant  moved  to 

strike  out  an  answer  of  a  witness,  and  the  trial  court  reserved  its 

1    ruling,  and  the  matter  was  not  again  called  to  its  attention, 

defendant  cannot  complain,  as  there  was  neither  a  ruling  nor  an 

exception. 

Striking  out:  Curing  error.  In  a  prosecution  for  seduction,  a  cer- 
tain witness  testified  that  the  neighbors,  thre«  strange  ladies, 
prosecutrix  and  a  lady  named  O,  had  told  her  that  prosecutrix 
and  defendant  were  engaged  to  be  married.  Thereafter  the  court 
4  struck  out  the  evidence  of  said  witness  as  to  what  the  neighbors  said, 
and  charged  that  all  evidence  of  other  witnesses  as  to  talk  among 
neighbors  about  such  engagement  was  withdrawn.  Held,  that  the 
statements  of  the  three  strange  ladies,  the  prosecutrix,  and  O,  were 
nat  withdrawn,  and  the  error  of  their  admission  was  not  cured. 
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Harmless  error.  A  defendant  accused  of  seduction  cannot  com- 
plain of  a  refusal  to  permit  the  prosecutrix  to  answer,  on  cross 
examination,  whether  she  ever  thought,  from   his  words  and 

2  conduct  prior  to  her  alleged  seduction,  that  he  desired  to  have 
connection  with  her,  where  he  was  permitted  to  inquire  of  her 
what  his  object  and  purpose  were  in  going  with  her. 

Same.    In  a  prosecution  for  seduction,  the  error  of  permitting  prose- 

3  cutrix's  doctor  to  testify  that  the  prosecutrix  had  stated  that  she 
was  unmarried  was  cured  by  prosecutrix's  testimony  to  that  effect. 

Appeal  from    Dubuque   District    Court. — Hon.    Fred 
O'DoNNELL,  Judge. 

Wednesday,  December  15,  1897. 

Defendant  was  indicted,  tried,  and  convicted  of 
the  crime  of  seduction,  and  from  the  sentence  imposed 
appeals. — Reversed. 

Horatio  B.  Smith  and  George  T.  L</on  for  appellant. 

Milton  Remley,  attorney  general,  and  Jesse  A. 
Miller  for  the  state. 

Deemer,  J. — The  prosecuting  witness  testified  that 
she  was  induced  to  surrender  her  virtue  by  reason  of  a 
promise  of  marriage,  and,  in  response  to  a  question, 

said  that  she  had  told  her  friends  that  she 
1  intended  to  marry  defendant.   Defendant  moved 

to  strike  out  this  answer.  The  trial  court  reserved 
its  ruling,  and  it  does  not  appear  that  the  matter  was 
again  called  to  its  attention.  As  there  was  neither 
ruling  nor  exception,  the  defendant  cannot  complain. 
II.  Counsel,  upon  cross-examination,  asked  the 
prosecuting  witness  whether  she  had  ever  thought, 
from  the  conduct  of  defendant,  and  from  what  he  had 
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said  to  her  prior  to  her  alleged  eeduction,  that  he 
desired  to  have  connection  with  her.    Objection 

2  to  this  question  was  smstained,  but  the  court  said 
that  counsel  might  show,  if  they  could,  what 

defendant's  object  and  purpose  was  in  going  with  her. 
This  they  attempted  to  do  by  further  interrogatories, 
and  we  see  no  ground  for  complaint. 

III.  A  doctor  who  made  an  examination  of  the 
prosecutrix  was  permitted  to  testify  that  she  (the  pros- 
ecutrix) said  to  her  (the  doctor)  that  she  was 

3  unmarried.    The  error,  if  any,  in  this,  was  cured 
by  subsequent  evidence  from  the  woman  herself 

that  she  was  unmarried-. 

IV.  A  witness  was  permitted-  to  state,  over  the 
defendant's  objection,  that  the  neighbors  and  three 
certain  strange  young  ladies  told  her  that  they  had 

heard  that  the  prosecutrix  was  engaged  to  m arry 

4  the  defendant.    This  same  witness  testified,  over 
defendant's  objection,  that  the  prosecutrix  and 

a  lady  by  the  name  of  Oster  had  both  told  her  that 
defendant  and  the  prosecutrix  were  to  be  married. 
These  rulings  were  clearly  erroneous.  Thereafter  the 
court  struck  out  the  evidence  as  to  what  the  neigh- 
bors said,  and  also  instructed  the  jury  that  the  evidence 
of  this  witness  as  to  what  neighbors  had  said,  and  all 
the  evidence  of  other  witnesses  as  to  reputation,  or  talk 
or  absence  of  talk,  among  neighbors  of  the  parties^  as 
to  their  being  engaged,  was  withdrawn  from  their  con- 
sideration, and  should  not  be  considered  for  any  pur- 
I)ose.  It  will  be  noticed  that  the  statements  made  by  the 
witness  as  to  what  the  three  strange  ladies,  the  prose- 
cutrix, and  Miss  Oster  said  about  the  matter  were  not 
withdrawn;  and  the  error  in  allowing  this  evidence 
to  stand  was  not  cured  by  instructions  or  otherwise. 
Some  other  rulingrs  on  the  admiission  and  reiection  of 
evidence  are  questioned.    None  of  them  are  of  sufficient 
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impartance  to  demand  separate  consideration,  and  we 
dismiss  them  with  the  statement  that  we  see  no  error. 

V.  Certain  of  the  instructions  are  assailed.  With- 
out setting  them  out,  it  is  suflScient  to  say  that  we  dis- 
cover no  error  prejudicial  to  the  defendant. 

VI.  The  court  instructed  that  the  case  rested 
entirely  upon  an  alleged  promise  of  marriage,  and  that, 
if  the  prosecutrix  assented  to  the  intercourse  upon  the 

promise  of  the  defendant  to  marry  her  should 
5  pregnancy  result  therefrom,  then  the  verdict 

should  be,  Not  guilty.  These  instructions  con- 
stituted the  law  of  the  case,  and,  whether  right  or 
wrong,  it  was  the  duty  of  the  jury  to  follow  them.  We 
find,  on  looking  to  the  evidence,  that  while  the  prose- 
cutrix testified  that  she  yielded  her  virtue  because  of  a 
promise  of  marriage,  yet  she  said  that  this  promise  was 
a  conditional  one,  to  the  'effect  that  he  (defendant) 
would  marry  her  if  she  would  let  him  have  intercourse 
with  her  and  he  got  her  in  a  family  way.  The  condi- 
tion was  a  part  of  the  promise,  according  to  her  own 
evidence;  and  the  jury  should  have  found  the  defend- 
ant not  guilty,  under  the  instructions  referred  to.  For 
the  errors  pointed  out,  the  judgment  is  reversed. 


State  of  Iowa  v.  W.  W.  Hazen,  Appellant. 

False  Pretenses:  indictment  An  indictment  for  "obtaining  prop- 
erty under  false  pretenses"  charged  that  defendant  did  designedly, 
and  with  intent  to  defraud,  feloniously  and  falsely  represent  to 
L  that  he  was  solvent,  and  worth  ten  thousand  dollars,  whereas 
he  was  not  worth  that  sum,  or  any  other;  tliat  L  believed  and 
relied  on  such  representations,  which  were  made  knowingly, 
designedly,  and  feloniously,  to  obtain  Us  signature  as  security  for 
defendant  to  a  note;  that  tlie  note  so  obtained  was  signed  by  L, 
and  delivered  to  the  payee;  and  that  the  facts  that  the  defendant 
was  not  worth  ten  thousand  dollars,  nor  any  other  sum,  and  that 
he  was  insolvent,  were  at  the  time  unknown  to  L.  Held,  suffi- 
cient, under  Code  1873,  section  4073,  providing  that  if  one  design- 
edly, and  by  false  pretense,  and  with  intent  to  defraud,  obtains 
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the  signature  of  any  person  to  any  writing,  the  false  making  of 
which  would  be  punished  as  forgery,  he  shall  be  punished,  though 
the  intent  to  defraud  L  was  not  specifically  alleged. 

Appeal:  verdict.  A  yerdict  in  a  criminal  case  is  sustained  by  the 
evidence,  although  the  proof  on  the  part  of  the  state  is  not 
entirely  satisfactory,  where  it  is  so  materially  strengthened  by  the 
testimony  of  the  defendant,  given  in  his  own  behalf,  as  to  author- 
ize the  yerdict. 

Appeal  from  Jasper  District  Court. — Hon.  A.  R.  Dewey, 

Judge. 

Thuesday,  December  16,  1897. 

The  d-efendant  was  convicted,  of  the  crime  of  oM^ain- 
ing  property  by  false  pretenses,  and  adjudged  to  be 
imprisoned  in  the  state  penitentiary  at  Fort  Madison 
for  the  period  of  six  months.  From  that  judgment  he 
appeals. — Affirmed. 

No  argument  for  either  party. 

Robinson,  J. — I.  The  indictment  in  this  case  was 
found  under  the  provisions  of  section  4073  of  the  CJode 
of  1873,  which  contains  the  following:  "If  any  person 
designedly  and  by  false  pretense,  or  by  any  privy  or 
false  token,  and  with  intent  to  defraud,  obtains  from 
another  any  money,  goods  or  other  property;  or  so 
obtains  the  signature  of  any  person  to  any  written 
instrument,  the  false  making  of  which  would  be  pun- 
ished as  forgery,  he  shall  be  punished  by  imprisonment 
in  the  penitentiary.  *  *  *''  The  indictment  accuses 
the  defendant  of  "the  crime  of  obtaining  property  under 
false  pretenses,"  committed  by  obtaining,  by  means  of 
false  and  fraudulent  representations,  the  signature  of 
one  H.  M.  Little  to  a  promissory  note.  It  was"  claimed 
by  the  defendant  dnring  the  trial,  and  in  a  motion  filed 
by  him  in  arrest  of  judgment,  that  the  indictment  was 
fatally  defective  in  not  charging  that  the  note  was 
Vol.  104  la- 2 
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obtained  by  the  defendant  with  intent  to  cheat  and 
defraud  Little;  that  it  did  not  sufficiently  charge  that 
the  signature  of  Little  was  obtained  by  means  of  the 
fatee  representations  alleged;  that  it  did  not  aver  in 
express  terms,  nor  in  effect,  that  the  defendant 
obtained  the  siignature  to  the  note  by  means  of  the 
alleged  false  pretenses;  and  that  it  fails  to  show  that 
the  signature  was  obtained  with  intent  to  defraud. 
We  do  not  find  that  any  of  these  claims,  so  far  as  they 
are  material,  are  well  grounded.  The  indictment 
charges  explicitly  that  the  defendant  did  designedly, 
feloniously,  falsely,  and  with  intent  to  defraud,  feloni- 
ously and  falsely  represent  to  Little  that  he,  the  defend- 
ant, was  then  and  there  in  solvent  circumstances,  and 
worth  ten  thousand  dollars,  whereas  the  truth  was  he 
was  not  worth  that  sum,  nor  any  other;  th:at  Little 
believed  and  relied  upon  and  was  deceived  by  those 
representations,  which  were  made  knowingly,  design- 
edly, and  feloniously,  to  induce  and  obtain  the  signature 
of  Little  as  security  for  the  defendant  to  a  promissory 
note,  a  copy  of  which  is  set  out  in  the  indictment;  that 
the  note  so  obtained  was  signed  by  Little,  and  delivered 
to  the  payee  of  the  note;  and  that  the  fact  that  the 
defendant  was  not  worth  the  sum  of  ten  thousand  dol- 
lars, nor  any  other  sum,  and  that  be  was  wholly 
insolvent,  were,  at  the  time,  wholly  unknown  to  Little. 
We  think  this  was  sufficient  to  charge  an  offense  under 
the  statute.  It  is  true  the  indictment  does  not  charge 
that  the  representations  set  out  were  made  with  the 
specific  intent  to  defraud  Little,  but  the  averment  of 
the  indictment  in  that  respect  follows  the  statute,  and 
is  sufficient  If  it  were  true  that  the  indictment  should 
show  a  specific  intent  to  defraud  Little,  we  think  it  must 
be  sustained;  for  the  language  used,  fairly  construed, 
states  that  the  false  representations  were  made  to  him 
to  obtain  his  signature,  and  that  he  relied  upon  and 
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believed  the  representations,  and  in  consequence  affixed 
his  signature  to  the  note,  which  was  then  delivered. 
That  he  was  defrauded  is  clear,  if  the  statements  are 
true,  and  the  intent  to  do  just  what  was  done  is  suflS- 
ciently  stated.  See  State  v.  McConkey^  49  Iowa,  499; 
State  V.  Neimeiery  66  Iowa,  634;  State  v.  Jamison^  74 
Iowa,  613.  We  conclude  that  the  indictment  is 
sufficient. 

II.  A  ground  of  the  motion  for  a  new  trial  is  that 
the  verdict  was  not  supported  by  the  evidence.  The 
evidence  on  the  part  of  the  state  was  not  entirely  sat- 
isfactory, but  the  defendant  testified  in  his  own  behalf, 
and  thereby  materially  strengthened  the  showing  made 
by  the  state.  We  think  the  evidence  wOiS  ample  to 
authorize  the  verdict.  We  have  examined  the  rulings 
made  on  the  admission  of  evidence,  and  the  objections 
made  by  the  appellant,  but  without  finding  any  error 
which  was  of  a  character  to  prejudice  the  defendant. 
We  are  of  the  opinion  that  his  trial  was  fair,  and  accord- 
ing to  law,  and  that  his  conviction  must  be  sustained. 
The  judgment  of  the  district  court  is  affirmed. 


State  of  Iowa,  Appellant,  v.  J.  R.  Kimble. 

Incest:    indictment.    Indictment  for  incest,  charging  carnal  knowl- 

1  edge  on  part  of  accused  only,  is  sufficient. 

Criminal  Practice:    defkctive  indictment.    Upon  the  discharge  of 

a  jury,  and  the  termination  of  a  criminal  trial  by  reason  of  a 

3    defective  indictment,  the  court  may  in  its  discretion  re-submit 

the  case  to  the  grand  jury,  under  Code  1873,  section  4450,  when 

it  will  tend  to  prevent  the  failure  of  justice. 

Same.    The  court  may  in  a  criminal  trial,  when  by  an  objection  to  the 

2  offering  of  testimony  it  is  pointed  out  that  the  indictment  does 
not  charge  a  crime  punishable  by  law,  discharge  the  jury  and  end 
the  trial,  under  Code  1873,  section  4444. 

Demurrer.  Defendant  should  demur  to  indictment  on  the  ground 
that  it  does  not  charge  a  crime  (Code  1873,  sections  4345,  4352), 

8  this  not  being  one  of  the  grounds  for  which  section  4337  author- 
ized the  indictment  to  be  set  aside  on  motion. 
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Appeal  from   Washington  District  Court — Hon.  A.  R. 
Dewey,  Judge. 

Thursday,  December  16,  1897. 

The  defendant  was  charged  by  indictment  with 
the  crime  of  incest  The  case  coming  on  for  trial,  objec- 
tion to  the  introduction  of  evidence  was  Siustained.  A 
motion  to  direct  a  verdict  for  the  defendant  was  over- 
ruled. A  motion  to  re-eommit  the  ease  to  the  grand 
jury,  and  to  hold  the  defendant  as  provided  in  prelim- 
inary examinations,  was  overruled.  The  jury  was  dis- 
charged from  the  further  consideration  of  the  case,  and 
the  defendant  was  discharged  from  custody.  The  state 
appeals. — Beversed, 

Milton  Remley,  attorney  general,  for  the  state. 

No  appearance  for  appellee. 

Robinson,  J. — The  case  was  called  for  trial;  a  jury 
was  impaneled;  and  a  witness  swx)m  in  behalf  of  the 
state.  The  defendant  at  that  time  objected  to  the  offer- 
ing of  testimony,  on  the  alleged  ground  that  the  indict- 
ment did  not  charge  the  crime  of  incest,  nor  any  other 
crime,  under  the  statutes  of  this  state.  The  objection 
was  sustained,  and  we  infer  that  subsequent  rulings  of 
the  court  were  also  based  upon  the  theory  that  the 
indictment  did  not  charge  a  crime. 

I.  Section  4337  of  the  Code  of  1873  authorized  the 
setting  aside  of  an  indictment  upon  motion  when  any 
one  of  several  grounds  specified  was  shown  to  exist. 
That  section  did  not,  however,  authorize  tlie  set- 
1  ting  aside  of  an  indictment  on  the  ground  that  it 

did  not  charge  a  crime.  That  defect  could  have 
been  presented  by  demurrer.    Code  1873,  sections  4345, 
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4352.  In  caee  a  demurrer  to  an  indictment  were  sus- 
tained, the  court  could,  on  being  shown  that  the  defect 
might  be  remedied  or  avoided  in  another  indictment, 
re-submit  the  case  to  another  grand  jury.  Code  1873, 
section  4357.  The  usual  and  better  co urse  for  the  d  ef end- 
ant  to  pursue  when  the  indictment  is  believed  to  be 

defective  is  to  demur  to  it.  But  that  was  not  the 
2         only  means  of  defeating  a  defective  indictment. 

Section  4444  of  the  Code  of  1873  provided  that 
"the  court  may  also  discharge  the  jury  when  it  appears 
*  *  *  that  the  facts  as  charged  in  the  indictment 
do  not  constitute  an  offense  punisihable  by  law;"  and 
section  4450  provided  that,  "if  the  jury  be  discharged 
because  the  facts  set  forth  do  not  constitute  an  offense 
punishable  by  law,  the  court  must  order  that  the  defend- 
ant, if  in  custody,  be  discharged  therefrom,  or  if 
admitted  to  bail,  that  his  bail  be  exonerated,  or  if  he 
has  deposiit^  money  instead  of  bail,  that  the  money 
deposited  be  refunded,  unless  in  its  opinion,  a  new 
indictment  can  be  framed  upon  which  the  defendant 
can  be  legally  convicted,  in  which*  case  the  court  may 
direct  that  the  ca^  be  submitted  to  the  same  or  another 
grand  jury/'  These  sections  apply  to  a  case  in  which 
the  court  is  convinced  after  the  jury  lias  been 
impaneled,  that  the  indictment  is  defective.  The 
method  of  invoking  the  action  of  the  court  in  such  a 
case  is  not  pointed  out,  and  we  are  of  the  opinion  that 
the  court  may  act  on  its  own  motion  without  a  request 
from  either  party.  Certainly  the  court  would  not  be 
required  to  permit  a  useless  trial  to  be  continued 
merely  because  neither  party  objected  to  it  A  further 
reason  for  not  permitting  the  trial  in  such  a  ease  to 
proceed  is  the  fact  that  a  conviction  or  acquittal  by  a 
judgment  upon  a  verdict  would  have  barred  another 
prosecution  for  the  same  offense.  Code  1873,  section 
4364.    In  this  case  the  alleged  defect  was  pointed  out 
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by  an  objection  to  eviden-ce,  and  we  think  that,  if 
the  indictment  wa«  defective  as  claimed,  the  court  was 
authorized  to  refuse  to  receive  evidence,^  and  to  end  the 
trial.  It  was  within  the  discretion  of  the  court,  if  it 
believed  that  a  new  indictment  could  be  framed  upon 
which  the  defendant  could  be  convicted,  to  re-submit 
the  case  to  the  same  or  another  grand  jury;  but  the 
statute  dees  not  require  the  court  to  do  so,  although  that 
should  always  be  done  Wh^n  it  will  tend  to  prevent  the 
failure  of  justice. 

Numerous  authorities  have  been  cited  which  are 
claimed  to  support  the  theory  that  the  court  erred  in 
sustaining  the  objection  to  the  introduction  of  evi- 
dence, but  they  are  from  other  states,  and  our  decision 
in  this  case  rests  upon  the  statutes  of  tliis  state.  The 
objection  made  by  the  defendant  has  been  spoken  of  as 
a  demurrer  to  evidence,  but,  while  intended  to  exclude 
evidence,  the  ruling  which  sustained  it  was  based  upon 
the  conclusion  of  the  court  that,  whatever  the  evidence 
might  be,  it  could  not  authorize  a  conviction,  because 
no  crime  for  which  a  conviction  could  be  had  was 
charged  by  the  indictment.  The  effect  of  what  was 
done  was  to  adjudge  that  the  indictment  was  insuflS- 
cient  in  that  it  did  not  charge  the  commission  of  a 
crime. 

II.  It  is  claimed  that  the  indictment  was  suffi- 
cient in  law  to  sustain  a  conviction  for  the  crime  of 
incest,  and  we  are  told  that  the  defect  claimed  in  the 
district  court  to  exist  is  the  omission  of  the  indictment 
to  aver  that  the  parties  to  the  alleged  crime  had  carnal 

knowledge  of  each  other.  The  indictment 
3  charges  that  the  defendant  "did  unlawfully  and 

feloniously  carnally  know  and  have  sexual  inter- 
course with"  the  daughter  of  his  wife,  but  it  does  not 
allege  that  the  daughter  had  carnal  knowledge  of  him. 
The  precise  question  thus  presented  was  determined  in 
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State  V.  Htirdy  101  Iowa,  391,  where  we  held  that  an 
indictment  which  charged  carnal  knowledge  on  the 
part  of  the  accused  only  was  enfflcient.  We  are  of  the 
opinion  that  the  indictment  in  this  case  was  suflScient, 
and  that  the  court  erred  in  refusing  to  receive  evidence, 
and  in  dismissing  the  jury,  and  in  discharging  the 
defendant.  The  judgment  of  the  district  court  is,  for 
the  reasons  shown,  eeversed. 


B.  D.  De  Kalb  v.  S.  0.  Hingston,  Appellant. 

Breach  of  Contract:  conveyance  of  homestead.  Where  a  husband 
agrees  to  convey  a  homestead,  and  received  the  full  consideration 
therefor,  without  his  wife's  concurrence,  and  failed  to  make  such 
conveyance,  such  consideration  may  be  recoveres  back,  though 
such  contract  was  void  because  not  concurred  in  and  signed  by 
the  wife,  as  a  judgment  therefor  is  for  the  return  of  the  money 
obtained  by  a  false  pretense,  rather  than  for  damages  for  the 
breach  of  a  contract  to  convey  a  homestead. 

Appeal  from  Clarice  District  Court. — Hon.  W.  H.  Ted- 
ford,  Judge. 

Thursday,  December  16, 1897. 

The  facte  of  this  case,  because  of  the  concessions 
of  counsel  that  but  a  single  question  is  to  be  considered 
in  this  court,  may  be  much  simplified  from  those  stated, 
in  the  record  or  argument.  The  defendant  is  the  head 
of  a  family,  and  was  the  owner  of  one  hundred  and 
seven  acres  of  land.  The  land  isi  designated  as  two 
tracts,  one  containing  one  hundred  acres,  and  the  other 
seven  acres.  The  east  two  acres  of  the  seven-acre 
tract  contained  the  buildings,  and  was  the  homestead  of 
the  defendant  The  transactions  between  plaintiff  and 
Kingston  were  such  that  there  was  an  agreement  that 
Hingston  should  convey  to  plaintiff  the  two  tracts, 
including  the  homestead.    Mrs.  Hingston  was  not  a 
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party  to  the  agreement.  A  deed  was  made,  signed  by 
Mr.  and  Mr».  Ilingston,  and  delivered,  but  it  omitted 
tlie  two-acre  tract  that  was  the  homestead,  but  was 
accepted  by  plaintiff  in  the  understanding  that  it  was 
included.  The  homestead  was  afterwards  sold  to  one 
Euffcom,  who  is  a  defendant  in  the  suit,  and  who  sets 
up  the  fact  of  the  purcha-se  of  the  homestead,  and  asks 
that  the  title  thereto  be  quieted  in  him.  The  petition 
asks  as  a  relief  that  the  sale  to  Kufifcom  be  set  aside, 
and  the  defendants  be  i^equired  to  specifically  perform 
the  agreement  to  convey,  or  that,  in  case  such  relief 
cannot  be  granted,  judgment  be  rendered  against 
defendant  S.  O.  Ilingston  for  the  sum  of  one  thousand, 
five  hundred  dollars  and  costs.  The  district  court 
denied  the  relief  for  specific  performance  asked  by 
plaintiff,  and  quieted  the  title  to  the  homestead  tract 
in  Euflfcorn,  and  gave  to  plaintiff  a  judgment  for  one 
thousand,  two  hundred  dollars  against  S.  O.  Hingston, 
and  for  co^ts.  Defendant  S.  O.  Hingston  appealed. — 
A'ffirmed. 

Earle  &  Protiffj  for  appellant. 

Harvey  &  Parrish  for  appellee. 

Granger,  J. — Counsel  for  appellant  frankly  eon- 
cede  the  questions  of  fact  in  a  way  to  present  a  single 
legal  proposition,  and  as  to  w^hat  that  projH^sition  is 
there  is  but  slight  controversy.  The  legal  proposition 
is  entii-ely  controlled  by  the  homestead  question 
involved.  It  may  be  stated  that  the  siituation,  as 
between  De  Kalb  and  Hingston,  is  such  that,  were 
there  no  homestead  rights  in  the  land,  plaintiff  would 
be  entitled  to  a  decree  for  specific  performance,  which 
means  that  plaintiff  bought  and  paid  for  the  land, 
including  the  homestead,  and  was  deceived  by  its  being 
omitted'   from   the   conveyance.     The   district   court 
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denied  relief  by  way  of  specific  performance  because  of 
the  homiestead  character  of  the  land.  It  is  now  con- 
tended by  appellant  that,  inasmuch  as  the  contract  as 
to  the  homestead  was  void  and  unenforceable,  S.  O. 
Hingston  cannot  be  held  in  damages  for  the  failure  to 
perform  such  a  contract  Appellant  states  the  legal 
proposition  to  be  considered,  in  this  way:  "Where  a 
hueband  agrees  to  convey  a  homestead  without  his 
wife  concurring,  and  fails  to  do  so,  can  he  be  made  to 
respond  in  damages?''  Appellee  presents  the  proposi- 
tion like  this:  "Wh«re  a  husband  agrees  to  convey  a 
homestead,  and  receives  the  full  consideration  there- 
foTy  without  his  wife  concurring,  and  fails  to  do  so,  can 
he  be  made  to  refund  the  money  received?"  The  latter 
statement  brings  the  proposition  directly  in  line  with 
the  conceded  facts,  and  has  the  merit  of  avoiding  the 
somewhat  uncertain  meaning  of  the  term  "damages" 
in  aprpellant's  statement,  for  there  might  be  a  view  of 
appellant's  proposition  decidedly  favorable  to  his 
claim,  for  there  might  be  damages,  under  such  a  con- 
tract, other  than  a  return  of  money  wrongfully  received. 
Hence  we  think  the  latter  statement  the  better,  one  of 
the  propositions  to  be  considered.  Appellant  relies  on, 
and  cities,  our  holding  to  the  effect  that  such  a  contract 
as  to  ai  homestead,  is  void,  because  the  wife  concurred 
therein,  and  signed  the  same  joint  instrument.  Appellee 
concedes  all  this,  and.  concedes  that  he  has  no  claim, 
by  virtue  of  the  contract,  on  the  homestead,  or  against 
Mrs.  Kingston,  but  maintains  that,  because  S.  O.  King- 
ston represented  to  him  that  the  deed  signed  by  liimself 
and  wife  was  to,  and  did,  contain  the  homestead,  and 
that  because  of  such  representation  he  paid  for  the 
homestead  and  did  not  receive  it,  Hingston  should  not 
be  permitted  to  retain  the  homestead  and  the  money  so 
wrongfully  taken.  To  permit  appellant  to  retain  the 
money  is  so  abhorrent  to  natural  justice  that  a  court 
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could  not  and  should  not  give  its  a-ssent  thereto  except 
in  obedience  to  an  undoubted  and  unyielding  rule  of 
law,  and  we  are  not  favored  with  a  reference  to  such  a 
rule,  and  have  no  knowledge  of  any  euch.  Such  a  rule 
would  be  a  violation  of  that  universal  one  that  denies 
to  a  party  a  legal  right  to  take  advantage  of  his  own 
wrong,  a  rule  that  has  graced  the  jurispinidence  of  civ- 
ilization throughout  its  history.  The  judgment  is  not, 
in  the  sense  contended  by  appellant,  damage  for  a 
breaeh  of  the  contract  to  convey  a  homestead,  but 
nearer,  if  not  clearly,  for  a  return  of  money  obtained  by 
a  false  pretense.  We  are  not  in  doubt  as  to  the  proposi- 
tion, and  the  judgment  will  be  affirmed. 
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Mary  E.  Dalton,  Administratrix  of  the  Estate  of 
James  Dalton,  Deceased,  Appellant,  v.  The  Chi- 
cago, Rock  Island  &  Pacific  Railway  Company. 

Ef  Idence:  injuuy  by  train.  In  an  action  against  a  railway  company  to 
recover  damages  for  the  death  of  the  plaintiff  s  intestate,  evidence 
2    as  to  the  value  of  a  farm  of  which  the  deceased  was  a  co-tenant, 
offered  as  bearing  upon  the  question  of  damages,  is  immaterial. 

Same:  Jury  question.  It  is  a  question  of  fact  for  the  jury  whether 
the  circumstances  attending  the  death  of  one  killed  at  a  railway 
crossing  are  such  as  to  overcome  the  presumption  that  the 
1  deceased,  prompted  by  the  instinct  of  self-preservation,  exercised 
the  care  required  of  him,  when  no  one  witnessed  the  accident  nor 
the  manner  in  which  the  deceased  approached  and  went  upon  the 
track. 

Appeal  from  Louisa  District  Court. — Hon.  D.  Ryan, 

Judge. 

Thursday,  December  16,  1897. 


Action  to  recover  damages  for  the  death  of  plaintiflE^s 
intestate,  alleged  to  have  been  caused  by  the  negligence 
of  defendant.  At  the  close  of  the  evidence  on  behalf  of 
the  plaintiff,  the  court,  on  motion  of  the  defendant, 
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directed  a  verdict  for  the  defendant,  and  rendered 
judgment  thereon.    Plain tifif  appeals. — Reversed. 

Earle  &  Prouty  for  appellant. 

J.  Carskaddan  and  L.  A.  Beiley  for  appellee. 

Given,  J. — I.  The  accident  which  resulted  in  the 
death  of  James  E.  EKalton  occurred  about  3:50  o'clock 
A.  M.,  December  26, 1894,  at  the  crossing  of  Linn  street 
and  the  defendant's  track  in  the  incorporated  town  of 
Lettsville.  The  night  was  dark  and  cold,  and  the  roads 
rough.  Decea-sed,  seated  alone  in  a  somewhat  worn, 
sidebar,  covered  buggy,  drawn  by  two  hor-i^eis,  when 
passing  north  over  said  crossing  was  stinick  by  defend- 
ant's fast  passenger  train  going  east,  and  he  and  the 
horses  were  killed.  The  negligence  charged  against 
the  defendant  is  that  the  train  was  run  at  a  high  and 
unlawful  rate  of  speed,  and  without  the  required  sig- 
nals being  given.  The  grounds  of  defendant's  motion 
for  a  verdict  were  that  the  evidence  failed  to  show  that 
the  deceased  was  free  from  contributory  negligence, 
and  did  show  affirmatively  that  he  was  guilty  of  negli- 
gence contributing  to  the  accident  that  resulted 
1  in  his  death.    Appellant  contends  that  the  court 

erred  in  sustaining  said  motion,  and,  in  consider- 
ing this  complaint,  we  may  treat  the  charges  of  negli- 
gence made  against  the  defendant  as  established.  No 
one  witnessed  the  accident,  nor  the  manner  in,  which 
the  deceased  approached  and  went  upon  the  crossing. 
Therefore  the  question  as  to  whether  or  not  he  exer- 
cised care  must  be  determined  from  the  known  circum- 
Btan-ces  as  shown  by  the  evidence.  In  view  of  the 
conclusion  we  reach,  we  will  not  set  out  or  discuss  these 
circumstances.  It  cannot  be  questioned  that,  in  going 
upon  that  crossing  when  he  did,  the  exercise  of  ordi- 
nary caane  required  that  the  deceased  should  have 
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etopped  and  looked  and  listened,  to  know  if  a  train  was 
approaching.  It  is  a  recognized  rule  of  human  conduct 
that  persons  in  their  sober  senses  naturally  and 
instinctively  seek  to  avoid  danger.  Therefore  it  must 
be  presumed,  until  the  contrary  appears,  that  the 
deceased,  prompted  by  this  natural  instinct,  did  exer- 
cise care  in  approaching  and  going  upon  that  crossing. 
It  is  urged  by  the  appellee  that,  because  of  deceased's 
opportunities  to  see  and  hear  the  approach  of  the  train, 
if  he  had  stopped  and  looked  or  listened,  it  is  evident 
that  he  did  not  do  so.  It  is  urged  by  appellant  that 
because  of  the  absence  of  required  signals,  and  the 
unlawful  speed  of  the  train,  deceased  Avould  not  have 
known  of  its  approach  by  stopping  and  listening,  nor 
by  looking,  at  the  points  from  which  the  train  could  be 
seen  by  him.  Whether  the  circumstances  are  such  as 
to  overcome  the  presumption  that  deceased,  prompted 
by  the  instinct  of  self-preservation,  did  exercise  the 
care  required  of  him,  was  a  question  for  the  jury. 
Therefore  we  think  the  court  erred  in  sustaining 
defendant's  motion  for  a  verdict.  This  view  finds  sup- 
port in  Hopkinson  v.  Knapp  (&  Spauldinj  Co,,  92  Iowa, 
328,  and  cases  therein  cited. 

II.  Plaintiff  offered  evidence  as  to  the  value  of  a 
farm  of  which  her  intestate  was  a  co-tenant,  as  bearing 
ui)on  the  question  of  damages,  which  was  excluded  on 

defendant's  objection.  We  do  not  see  wherein 
2  the  value  of  the  farm  was  material,  and  we  think 

there  was  no  error  in  the  ruling.  For  the  reason 
given  in  the  first  paragraph  of  this  opinion,  the  judg- 
ment of  the  district  court  is  reversed. 
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In  the  Matter  of  the  Estate  of  Philiphene  104 

Behrens,  Deceased. 

New  Trial.    An  order  entered  in  a  proceeding  by  an  administrator  to 
recover  property  alleged  to  belong  to  the  estate  which  directs  the 
2    return  of  a  sum  of  money  with  interest,  will  be  vacated  where 
the  administrator's  petition  asked  for  the  return  of  a  note. 

Appeal*    An  appeal  will    lie   from   a   decision   which   overrules  a 

1  demurrer  to  a  petition  for  re-hearing  in  a  proceeding  by  an 

2  administrator  to  obtain  property  alleged  to  belong  to  the  estate. 

Same.  The  granting  of  a  new  trial  in  a  proceeding  instituted  by  an 
administrator  to  recover  property  alleged  to  belong  to  the  estate, 

4  rests  in  the  discretion  of  the  court,  and  its  decision  will  not  be 
reversed  on  appeal,  in  the  absence  of  abuse  of  such  discretion. 

Rule  Applied  Defendant  was  cited  under  Code  1873,  section  2379, 
to  be  examined  with  reference  to  a  writing  in  his  hands  which  it 
1  is  claimed  belonged  to  the  estate  of  whicli  petitioner  was  the 
administrator.  After  the  close  of  the  term  at  which  the  exami- 
nation was  held,  the  court  made  an  order  directing  the  defendant 
to  pay  the  administrator  three  hundred  dollars.  Defendant  peti- 
tioned for  a  re-trial,  on  the  ground  that  the  original  petition  did 

3  not  ask  a  personal  judgment  against  him;  that  he  had  no  notice 
thereof  until  the  order  was  served  upon  him;  that  the  order  was 
entered  in  vacation,  and  without  his  consent;  that  he  was  misled 
by  statements  of  counsel  for  the  petitioner  into  believing  that  no 
personal  claim  was  made  against  him;  that  he  never  had  any 
money  belonging  to  the  estate;  that  the  writing  referred  to  was 
merely  a  memorandum  made  by  him  as  priest  at  the  time  the 
deceased  made  a  gift  to  the  church;  that  the  court  in  the  exami- 
nation, which  was  conducted  partly  in  German  and  partly  in 
English,  misunderstood  the  effect  of  the  memorandum.  Held, 
that  the  grant  of  a  new  trial  was  in  the  sound  discretion  of  the 
trial  court. 


Appeal  from  Lee  District  Court. — Hon.  Henry  Bank, 

Judge. 


Thursday,  December  16,  1897. 
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Appeal  from  an  order  granting  to  one  Peter  Kern 
a  new  trial  upon  a  petition  presented  by  the  adminis- 
trator of  the  estate  of  Philiphene  Behrene  for  the  exami- 
nation of  said  Kern  with  reference  to  property,  in  his 
hands,  belonging  to  the  estate. — Affirmed, 

J.  M,  Hamilton  and  J.  L.  Benhow  for  appellant. 

Craig  &  Harrington  and  Bernard  Dolan  for  appel- 
lee. 

Deemer,  J.— Section  2379  of  the  Code  of  1873  pro- 
vides, in  substance,  that  the  court  may  require  any  one 
having  the  effects  of  one  deceased  under  hie  control  to 
appear  and  submit  to  an  examination  under  oath  toucn- 
ing  the  matter,  and,  if  it  appears  that  he  has  the  wrong 
ful  possession  of  any  such  property,  may  order  the 
delivery  of  the  same  to  the  executor  of  the  estate.  The 
administrator  iSled  Gis  petition  under  this  section,  and 
Kern  was  examined  befoi^  the  court  with  reference  to 
an  instrument  in  writing  in  his  hands,  which  it  waa 
claimed  belonged  to  the  estate.  After  the  examina- 
tion was  concluded,  and  after  the  term  at  which  the 
examination  was  held  closed,  the  court  made  an  order 
directing  Kern  to  turn  over  to  the  administrator  the 
sum  of  three  hundred  dollars  in  money  within  thirty 
days  from  date.  At  the  beginning  of  the  first 
1  term  of  court  after  the  order  was  made,  Kern 

filed  what  he  denominated  a  "petition  for  re-hear- 
ing," in  which  he  recited,  in  substance,  that  no  personal 
claim  was  made  against  him  in  the  original  petition, 
and  that  he  did  not  learn  any  such  claim  was  made 
until  after  the  order  was  entered  and  served  upon  him; 
that  the  order  was  entered  in  vacation,  and  without  his 
consent  or  agreement,  and  that  he  was  misled  by  state- 
ments and  promises  of  counsel  for  the  executor  into 
believing  that  no  personal  claim  would  be  made  against 
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him;  that  he  never  had  any  money  belonging  to  the 
estate  of  Behrens,  and  that  the  note  referred  to  in  the 
original  petition  was  nothing  more  than  an  undelivered 
memorandum  made  by  him  as  priest,  at  the  time 
deceased  made  a  gift  to  the  church  of  which  he  was  in 
charge;  that  the  court,  in  his  examination,  which  was 
conducted  partly  in  German  and  partly  in  English, 
misunderstood  the  effect  of  the  memorandum.  On  these 
allegations,  Kern  asked  for  a  re-trial  of  the  case. 

2  The  administrator  demurred  to  the  petition,  on 
the  ground  that  it  constituted  no  defense  to  the 

order.  This  demurrer  was  overruled  and  the  appeal  is 
from  the  ruling. 

Appellee  contends  that  the  ruling  is  not  appeal- 
able. In  the  case  of  In  re  Pyle,  82  Iowa,  146,  we  held 
that  an  appeal  might  be  taken  from  an  order  made 
under  section  2379  of  the  Code  of  1873.  If  an  appeal 
will  lie  fi'oni  such  an  order,  it  will,  a  fortiori,  lie  from  an 
order  granting  a  re-trial  of  the  proceedings.  After 
making  certain  admissions  in  his  amended  abstract, 
appellee  "denies  that  his  abstract  and  that  of  appel- 
lant and  the  two  together  are  true  or  correct  or  contain 
the  record."    The  admissions  relate  to  the  mat- 

3  ters  of  record  above  recited.      Every  other  state- 
ment in  appellant's  abstract  is  eliminated  by 

the  denial,  and  the  sole  question  left  for  our  consider- 
ation is  whether  the  court  erred  in  sustaining  the 
demurrer  to  the  petition  for  a  re-trial.  A  court  has 
power,  after  the  term  at  which  an  order  is  made,  to 
vacate  or  modify  such  order  for  irregularity  in  obtain- 
ing the  same,  or  for  fraud  practiced  by  the  successful 
party.  The  allegations  of  the  petition  for  re-hearing 
clearly  show  that  the  order  made  by  the  court  was 
irregular,  in  that  it  was,  in  effect,  a  judgment  against 
Kern  for  the  sum  of  three  hundred  dollars  with  inter- 
est, whereas  the  petition  or  affidavit  filed  as  a  basis  for 
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the  proceedings  simply  asked  that  Kern  be  ordered  to 
turn  over  a  note  held  by  him  to  the  administrator;  and 
this  was  all  the  citation  required  him  to  meet-  He 
was  not  aware  that  any  claim  for  personal  judgment 
was  made  until  served  with  a  copy  of  the  order  made  by 
the  court 

Again,  the  petition  for  re-trial  recites  that  the 
alleged  note  waa  a  mere  memorandum,  which  was 
never  delivered,  and  that  the  trial  court  was  misled, 
because  of  the  fact  that  the  proceedings  were  conducted 
in  two  languages,  into  believing  that  the  instrument 
was  a  note  signed  by  Kern,  or  that  Kern  had  received  a 
certain  sum  of  money  from  the  deceased.  The  petition 
also  recites  that  the  memorandum,  when  properly 
translated,  shows  on  its  face  that  the  money  obtained 
was  given  to  the  church  of  which  Kern  was  a  priest,  or 
to  the  bishop  of  that  church,  and  that  he  never  had  any 

interest  in  the  same.  The  granting  of  a  new  trial 
4  in  such  a  proceeding  as  this  rests  peculiarly 

within  the  sound  discretion  of  the  court.  From 
the  facts  above  recited,  we  think  it  clearly  appears  that 
there  was  no  such  abuse  of  discretion  as  will  justify  us 
in  interfering.  The  demurrer  was  properly  overruled, 
and  the  order  is  affirmed. 


32,  J.  W.  Waterbury  v.  The  Chicago,  Milwaukee  &  St. 

-321  Paul  Railway  Company,  Appellant. 

92I 

No(?ligence:    railroads.    It  is  nef?ligence  on  the  part  of  a  railway 

company  to  allow  an  accumulation  of  ice  upon  the  platform  of 

3    its  passenger  station,  caused  by  the  dropping  of  water  from  the 

roof,  to  remain  without  any  effort  to  remove  it,  or  cover  it  with 

some  substance  that  would  be  less  dangerous. 

Contributory  negligence.    One" who.  in  entering  a  railway  depot, 
1    passed  over  a  place  made  unsafe  by  an  accumulation  of  ice.  and 

3  knew  of  its  dangerous  condition,  yet  who  soon  thereafter,  while 

4  watching  upon  the  platform  for  the  incoming  train,  stepped  back- 
ward upon  the  ice  without  looking  or  taking  any  precaution  for 
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his  safety,  whereby  he  fell  to  his  injury,— is  guilty  of  contributory 
negligence. 

Eridence:    cross-examination.    A  question  asked  on  cross-examina- 
3    tion  which  has  already  been  answered  may  be  properly  objected 
to  on  that  account. 

Appeal:    review  ov  findings.    Special  findings  by  a  jury  will  not  be 
sustained  if  contrary  to  the  evidence,  and  when  material  and 
6    determinative  in  their  character,  the  party  found  against  will  not 
be  presumed  to  have  had  a  fair  trial. 

Ladd,  J.,  taking  no  pait. 

Appeal  from  Plymouth  District  Court. — Hon.  Soott  M. 
Ladd,  Judge. 

Thursday,  December  16, 1897. 

Action  to  recover  damages  for  a  personal  injury. 
Verdict  aiid  judgment  for  plaintiff.  Defendant  appeals. 
—Beversed. 

Shull  &  Farnsworth  for  appellant. 

Argo,  McDuffie  &  Argo  for  appellee. 

KiNNE,  O.  J. — I.  Plaintiff,  a  merchant  in  the  town 
of  Hudson,  S.  D.,  on  December  30,  1893,  went  to  the 
depot  of  the  defendant  in  eaid.  town  with  his  mother, 
she  intending  to  take  passage  to  Akron,  Iowa.  The 
negligence  charged  ifi  '^that  for  a  long  time  prior  to  the 
30th  day  of  December,  1893,  the  eaid  defendant  rail- 
road: company,  carelessly,  negligently,  and  unlawfully 
suffered  and  i>emiitted  ice  to  accumulate  on  the  plat- 
form adjacent  to  ita  passenger  depot  in  said  town  of 
Hudson,  and  on  a  place  on  said  platform  necessarily 
used  by  the  public  in  going  to  and  from  the  passenger 
trains  stopping  at  said  station;  that  said  accumulation 
of  ice  on  said  platform-  was  by  said  defendant  negli- 
gently permitted  to  remain  in  an  unsafe  and  dangerous 

Vol.  104  la— 3 
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condition,  without  any  guards  around  the  same,  or  with- 
out any  sand,  ashes,  or  other  material  covering  the 
same,  and  in  such  a  manner  that  it  was  dangerous  and 
unsafe  for  persona  to  pass  over  and  cross  the  same;  that 
on  the  thirtieth  d!ay  of  December,  1893,  thse  plaintiflf 
accompanied  his  mother,  an  old  lady  of  the  age  of 
sixty-one  years,  to  said  depot  for  the  purpose  of 
assisting  her  to  get  aboard  of  a  passenger  train  which 
would  be  due  in  about  five  or  ten  minutes,  she  intending 
-  to  return  to  her  home  where  she  resides  at  Akron, 
Iowa;  that  while  the  plaintiflf  was  standing  on  said 
platform,  at  a  place  where  he  had  a  lawful  right  to 
stand,  and  at  a  place  used  by  the  public,  without  any 
knowledge  on  his  part  of  the  dangerous  condition  of  the 
said  platform,  and  without  any  knowledge  of  the  fact 
that  the  defendant  had  carelessly  and  negligently  let 
the  ice  as  aforesaid  accumulate  and  remain  on  said 
platform,  and  without  any  negligence  or  fault  whatever 
on  his  part,  he  stepped  upon  said  ice,  causing  his  feet 
to  slip,  violentiy  throwing  him  down  upon  said  plat- 
form, striking  upon  the  comer  of  an  elevated  portion 
thereof,  whereby  plaintiff  was  greatly  injured,  his  left 
collar  bone  was  broken,  his  left  shoulder  and  side  badly 
bruised  and  injured,  causing  him  to  be  made  sick,  sore, 
and  lame,  and  suffering  great  pain  and  anguish,  and 
being  permanently  injured."  In  response  to  certain  spe^ 
dal  interrogatories  submitted  to  them  by  the  court, 
the  jury  found'  that  the  ice  on  the  platform  was  not 
caused  by  a  general  storm  which  continued  at  the  time 
of  the  accident;  that  plaintiflf  could  not,  by  the  exercise 
of  ordinary  care,  have  seen  the  ice  where  he  slipped, 
and  have  avoided  the  injury  by  the  exercise  of  such  care; 
that  plaintiflf  did  not  fall  because  of  the  mere  slipperi- 
ness  of  the  ice  on  the  platform;  that  plaintiflPs  fall  was 
not  caused  by  stepping  back,  and  his  foot  striking  the 
incline  of  the  platform,  while  he  was  looking  in  another 
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direction;  that  the  platform  was  not  in  a  reasonably 
safe  condition  at  the  time  plaintifiE  received  his  injurj , 
and  that  defendant  was  negligent  in  permitting  the 
platform  to  be  in  the  condition  in  which  it  was;  that 
plaintiff  did  not  contribute  to  his  injury  by  hie  own 
negligence.  The  errors  assigned  arise  on  the  introduc- 
tion of  evidence;  the  refusal  to  direct  a  verdict;  the 
refusal  to  submit  interrogatories  asked;  the  refusal  to 
give  certain  instructions;  and  in  overruling  the  motion 
for  a  new  trial. 

II.  It  will  be  necessary  to  briefly  describe  the  sit- 
uation surrounding  the  accident  in  order  that  what  we 
may  say  may  be  correctly  understood  and  applied.    The 

defendant's  depot  building  at  Hudson  is  erected 
1  so  that  the  side  of  the  building  is  opposite  the 

track.  A  platform  runs  along  the  east  side  of 
the  building,  between  it  and  the  track.  There  is  a  door 
opening  into  the  waiting  room.  The  platform  on  the 
west  side  of  the  building  is  higher  than  the  east  side, 
and  level  with  the  bottom  of  the  doors  of  the  freight 
cars.  At  the  north  or  back  end  of  the  depot  there  is  a 
platform  built  with^an  incline  from  the  platform  on  the 
west  side  of  the  building  to  the  platform  on  the  east 
side.  Previous  to  the  day  of  the  accident  it  had  rained 
and  sleeted,  and  some  snow  had  fallen,  and  the  entire 
surface  of  the  gi'ound  and  platform  was  covered  with 
ice,  and  at  places  with  patches  of  snow.  At  about  2 
o'clock  p.  M.  plaintiff,  with  his  mother,  an  elderly  lady, 
came  to  the  depot,  she  intending  to  take  passage  on  a 
train  which  was  soon  due.  They  came  upon  the  high 
part  of  the  platform  by  means  of  steps  at  the  north  end 
of  the  building,  passed  down  over  the  incline  to  the 
level  part  of  the  platform  on  the  east  side  of  the  build- 
ing, and  proceeded  south  on  the  platform  to  the  south 
end  of  the  building,  into  the  waiting  room.  After  seat^ 
ing  his  mother,  the  plaintiff  passed  out  onto  the  level 
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'part  of  the  pl-atform  on  the  east  side  of  the  building,  and 
walked  along  until  he  came  to  the  incline  at  the  north 
end  of  the  building.  He  stopped  at  a  point  a  few  feet 
north  of  the  north  end  of  the  building,  and  a  few  feet 
east  of  the  bottom  of  the  incline,  and  was  looking  north 
and  east  in  the  direction  of  the  incoming  train.  His 
back  was  towards  this  incline.  Without  turning 
around),  he  steeped  backwards  a  few  eteps>  when  his 
feet  struck  this  incline,  and  he  slipi)ed  and  fell,  break- 
ing his  collar  bone  and  otherwise  injuring  him.  The 
defendant's  claim  is  that  his  own  negligence  produced 
the  fall  and  injury. 

III.  The  plaintiff,  on  cross-examination,  was 
asked  if  in  going  down  the  incline  with  his  mother  he 
had  not  come  over  the  ice  upon  which  he  claimed  to 

have  slipped.    The  objection  was  that  the  ques- 

2  tion  had  already  been  answered.    There  can  be 
no  question  from  this  record  that  the  objeK^tlon 

was  well  taken,  and  there  was  no  error  in  the  ruling. 

IV.  At  the  close  of  the  evidence  for  the  plaintiff, 
defendant  moved  for  a  verdict  because  the  evidence  was 
not  sufficient  to  sustain  a  verdict  for  plaintiff,  because 
plaintiff  was  guilty  of  such  negligen-ce  as  to  prevent  his 
recovering,  and  no  negligence  had  been  shown  on  part 
of  the  defendant.  Two  questions  were  presented  by 
this  motion:  Firsty  was  the  defendant  negligent?  and, 
second,  if  it  was,  did  plaintiff  by  his  own  negligence 
directly  contribute  to  produce  the  injury  of  which  he 
complains? 

As  to  the  defendant's  negligence.   The  evidence  for 

the  plaintiff  tended  strongly  to  show  these,  amojig 

other,  facts:   Th«at  about  December  24th  it  rained;  that 

the  weather  turned  cold,  and  the  rain  was  frozen 

3  until  the  entire  surface  of  the  depot  platform  a  nd 
of  the  streets  and  sidewalks  of  the  village  was 

covered  with  a  thin  sheet  of  sleet  and  ice;  that  at  the 
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northeast  comer  of  the  depot  the  water  from  the  roof 
accumulated,  and  dropped  upon  the  platform,  freezing 
there,  and  forming  an  accumulation  of  ice  upon  and 
near  to  the  foot  of  the  incline  where  the  plaintiff  fell; 
that  this  ice  was  much  thicker  than  it  was  on  other 
parts  of  the  depot  platform  by  reason  of  this  dropping 
of  the  water  from  the  roof,  and  was  in  size  from  three 
to  five  feet  wide  by  from  four  to  six  feet  long.  There 
was  evidence  aJso  tending  to  show  that  this  ice  waB 
covered  with  some  snow.  It  is  clear  that  this  extra 
accumulation  of  ice  at  the  place  where  plaintiff  fell  was 
not  the  result  of  natural  causes.  It  was  to  a  great 
extent  an  unnecessary  accumulation,  due  to  the  man- 
ner in  which  the  roof  of  the  depot  was  constructed, 
and  by  the  exercise  of  ordinary  care  could  have  been 
avoided.  It  was  the  duty  of  the  defendant  to  have 
removed  it,  or,  if  that  could  not  be  done,  to  have  taken 
precautions  to  prevent  injury  to  jyersons  passing  over  it 
by  covering  it  with  salt,  ashes,  or  some  substance  which 
would  render  it  less  dangerous.  This  extra  accumula- 
tion of  ice  had  taken  place  several  days  before  the 
plaintiff  fell  thereon.  We  have  no  doubt,  then,  under 
the  evidence,  tihat  defendant  was  negligent 

Did  plaintiff,  by  his  own  negligence,  contribute 
directly  to  produce  the  injury  of  which  he  complains? 
It  may  be  cou'ceded  that  he  was  at  the  depot  for  a  law- 
ful purpose;  that  he  had  a  right  to  go  out  upon  the 
platform  to  look  for  the  train,  but  in  so  doing  he  was 

bound  to  exercise  ordinary  care.  He  testifies 
4  that  when  he  took  his  mother  to  the  waiting 

room  they  came  down  over  this  same  incline 
upon  which  he  afterwards  fell;  that  it  was  covered 
with  ice,  and  there  was  some  snow  at  the  bottom  of  it, 
and  it  was  very  slippery;  that  he  was  familiar  with  this 
incline, — ^knew  how  it  was  built;  that  it  was  so  slippery 
everywhere  that  one  walking  had  to  keep  watch.    It 
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clearly  appears  that  he  had  ae  full  knowledge  of  the 
condition  of  the  depot  platform  at  the  point  where  he 
fell  as  the  defendant  could  have  had.  Knowing  its 
dangerous  condition  at  that  place,  he  walked  out  to  or 
near  the  foot  of  this  in-cline,  and  when  about  three  feet 
from  it,  and  while  standing  with  his  back  to  it,  he  began 
stepping  backward's  without  looking  or  taking  any  pre- 
cautions whatever  for  his  own  safety.  In  view  of  these 
circumstances,  it  seems  to  us  it  cannot  be  said  that  he 
exercised  ordinary  care.  Having  full  knowledge  as  to 
the  dangerous  condition  of  this  incline,  and  the  point 
near  it, — having  passed  over  it  a  few  minutes  before 
with  his  mother,  when  he  says  he  was  especially  careful, 
— he  proceeds  to  step  backwards  upon  it  without  exer- 
cising any  care  whatsoever.  From  the  undisputed 
facts, — from  his  own  evidence, — but  one  conclusion  can 
be  drawn,  and  that  is  that  he  was  guilty  of  negligence 
which  resulted  in  his  injury.  It  does  not  appear  that 
there  was  any  necessity  for  stepping  backwards  onto 
this  incline,  which  he  knew  was  especially  dangerous, 
save  to  escape  the  wind,  and  that  would  not  justify  his 
so  doing  without  exercising  any  care  for  his  safety.  We 
have  given  the  evidence  careful  consideration,  and 
reach  the  conclusion  that  the  plaintiff  was,  as  a  matter 
of  law,  guilty  of  contributory  negligence  which,  will 
preclude  a  recovery. 

V.  After  the  evidence  was  all  in,  the  defendant 
renewed  its  motion  to  direct  a  verdict  This  motion 
should  have  been  sustained,  as  no  further  evidence  was 
introduced  in  any  way  tending  to  show  that  plaintiff 
was  in  the  exercise  of  ordinary  care  when  he  fell. 

VI.  In  view  of  our  conclusion  as  to  these  motions, 
we  need  not  consider  all  of  the  other  questions  dis- 
cussed. The  jury  found  specially  that  plaintiff  could 
not,  by  the  exercise  of  ordinary  care,  have  seen  the  ice 
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where  he  slipped  and  fell,  and  by  such  oare  have  avoided 
the  injury.   This  finding,  as  well  as  the  seventh, 
5  that  plaintiff  did  not  directly  contribute  to  his 

injury  by  his  own  negligence,  was  clearly  con- 
trary to  the  evidence,  and  cannot  be  sustained.  These 
facts  were  material  and  determinative  in  character,  and 
it  cannot  be  presumed,  in  view  of  the  answCTS  of  the 
jury,  that  the  defendant  had  a  fair  trial. 

VII.  The  instructions  given  were  correct,  and 
fully  and  clearly  presented  the  law  of  the  case,  and 
those  asked,  so  far  as  correct,  were  substantially  embod- 
ied in  the  eouri;'s  charge.  As  we  have  indicated,  the 
error  of  the  court  consisted  in  refusing  to  sustain  the 
motion  to  direct  a  verdict  for  the  defendant  and  in 
overruling  the  motion  for  a  new  trial.  As  for  the  error 
pointed  out  the  case  must  be  reversed,  we  shall  not 
discuss  the  question  as  to  the  verdict  being  excessive, 
nor  the  complaint  made  as  to  misconduct  of  plaintiff^s 
counsel. — Reversed. 

Ladd,  J.,  taking  no  parij. 


•    lOi 

John  Steel  v.  H.  E.  Long,  Mary  A.  Long,  and  T.  J.  ^  ^^\ 
Foster,  Appellants. 

Forfeitnre:  xand  contkact.  A  failure  to  make  a  payment  at  the 
time  agreed  does  not  of  itself  work  a  forfeiture  of  contract,  but 
forfeiture  for  such  cause  is  optional  with  the  payee,  the  contract 
having,  after  reciting  the  agreement  of  S  to  sell  to  J  certain  land, 

1  and,  after  receipt  of  full  payment,  to  make  a  deed  to  J,  and  of  J 
to  make  the  payments  in  certain  installments,  provided  that,  till 
said  payments  are  fully  and  promptly  paid,  no  title  shall  pass; 
that  time  is  of  the  essence  of  the  contract,  and,  if  there  be  any 
default  in  any  of  the  payments,  then  all  rights  of  J,  except  as 
hereinafter  provided,  shall,  because  thereof  and  thereby,  be  imme- 
diately forfeited  without  notice  from  S;  and  that,  unless  S  shall, 
in  writing,  expressly  waive  such  forfeiture,  J  shall  thereafter  sim- 
ply be  a  tenant  in  common  at  sufferance,  and  shall  surrender 
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possession  on  demand;  and  that,  in  case  of  forfeiture,  all  improye- 
ments  may  be  retained  by  S  as  liquidated  damages  for  breach  of 
the  contract  and  for  rent;  or  S,  waiving  such  forfeiture,  may  at 
any  time  before  such  surrender  proceed  to  require  the  fulfill- 
ments of  J's  obligations,  or  may  treat  any  amount  unpaid  as 
overdue. 

Quieting  Title:  pabtebs.  One  in  possession  of  land  under  an  agree- 
ment of  another  to  sell  it  to  him,  and  to  convey  it  to  him  on  pay- 

2  ment  of  the  purchase  price,  is  not  bound  by  decree  in  suit  to 
which  he  is  not  a  party,  against  such  other,  to  quiet  title. 

Appeal  from  Dallas  District  Court. — Hon.  J.  H.  Apple- 
gate,  Judge. 

Thuesday,  Deoembee  16, 1897. 

Plaintiff  states  as  his  cause  of  action  that  he  is  the 
owner  of  the  southeast  quarter  of  section  26-81-27, 
Dallas  county;  that  he  derives  his  title  through  Pliny 
T.  Sexton  by  virtue  of  a  purchase  under  a  contract  in 
writing  set  out;  that  upon  the  execution  ol  said  con- 
tract he  went,  and  has  ever  since  remained,  in  i)0ssee- 
sion  of  said  land  thereunder;  that  he  has  performed  all 
the  conditions  thereof,  and  has  been  ready  and  willing 
to  i>erform  the  same,  and  that  no  forfeiture  of  said  con- 
tract has  been  made  or  declared  by  said  Sexton;  that 
defendants  claim  some  right,  title,  or  interest  in  and  to 
said  land^  but  have  none  therein.  Plaintiflf  prays  to  be 
established  and  confirmed  in  his  title  and  estate  as 
against  the  defendants^  and  that  they  be  barred  from 
claiming  any  right  in  said  land,  and  for  costs.  The 
contract  set  ou't,  dated  October  6,  1891,  shows:  That 
for  the  consideration  named  Sexton  agreed  to  sell  to 
plaintiff  said  land.  That  plaintiff  agreed  to  pay  there- 
for four  thousand  dollars,  as  follows:  "f 200.00  cash 
down;  $200.00  on  March  1,  1892;  and  the  balance  in 
installments  of  $100.00,  or  multiples  thereof  to  amount 
of  $500.00,  on  March  1  in  each  succeeding  year,  as  i)er 
second  party's  note  to  said  first  party;  and  agrees  to  par 
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on  March  1,  1893,  and  annually  thereafter,  interest 
thereon  at  the  rate  of  eight  per  cent  per  annum  until 
the  same  be  fully  paid/'  Plaintiff  also  agreed  to  pay  all 
taxes  before  delinquent,  and  to  i>ay  the  expenses  of 
insurance;  all  taxes,  expenses  of  insurance  paid  by  Sex- 
ton, and  all  interest  to  be  treated  as  additional  and 
overdue  principal.  Sexton  agreed,  upon  receiving  full 
payment  of  purchase  money,  taxes,  exi)enses  of  insur- 
ance, and  interest,  to  make  to  plaintiff  a  warranty  deed 
of  said  land.  Following  these  recitals,  said  contract 
provides  as  follows:  "It  is  expressly  agreed,  however, 
that  until  and  unless  the  aforeeaid  payments  shall  be 
fully  and  promptly  made,  no  title  whatever  to  said 
premises  shall  pass  to  said  second  party,  but  the  latter 
may  occupy  the  same,  while  faithfully  and  jyromptly 
fulfilling  all  the  obligations  of  this  instrument,  as  the 
tenant  of  the  first  party,  without  charge,  except  as  here- 
inafter provided,  and  shall  neither  commit  nor  i>ermit 
any  waste  thereon.  And  it  is  expressly  further  4igreed 
that  time  is  the  essence  of  this  contract,  and,  if  there 
shall  be  any  default  in  any  of  the  aforesaid  payments,  or 
any  breach  of  the  provisions  of  this  instrument  by  the 
second  party,  then  all  rights  of  said  second  party  here- 
under, except  as  hereinafter  provided,  shall,  because 
thereof  and  thereby,  be  immediately  forfeited,  without 
notice  from  the  first  party;  and  that,  unless  the  first 
party  shall^  in  writing,  expressly  waive  such  forfeiture, 
said  second  party  shall  thereafter  be  simply  a  tenant  at 
will  and  sufferance,  and  shall  surrender  the  i>ossesslon 
of  said  premises  to  said  first  party  on  demand,  without 
further  notice.  In  case  of  such  forfeiture  the  latter 
shall  not  be  chargeable  with  any  improvements  that 
ehall  have  been  made  on  said  premises,  and  may  retain 
same,  and  all  insurance  thereon,  together  with  all  grow- 
ing crops,  suofd  said  one-half  of  the  purchase  money,  and 
all  interest,  taxes,  and  expenses  of  insurance  paid 
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thereon,  as  liquidated  damages  for  the  breach  of  this 
contract,  and  for  rent  of  said  premises.  Or  the  first 
party,  waiving  such  forfeiture,  may  at  any  time  there- 
after before  the  surrender  of  the  premises  as  stipulated^ 
take  p(roi)er  legal  proceedings  to  require  the  fulfillment 
of  the  second  party's  obligations  under  this  contract,  or 
m-ay  treat  all  or  any  portion  of  any  amount  unpaid 
hereon  as  overdue.''  Defendants  Long  answered,  admit- 
ting that  plaintiff  had  possession  of  said  land;  that  H. 
E.  Long  makes  some  claim  of  title  and  right  thereto, 
and  denying  *he  other  allegations  of  the  petition.  H. 
E.  Long,  as  further  defense  and  cross  bill,  alleges,  in 
substance,  as  follows:  That  he  is  the  owner  of  said 
land,  and  that  his  title  and  ownership  are  based  upon 
the  following  grounds:  That  Sexton  sold  said  landi  to 
William  Torpey,  and  that  Torpey  thereafter,  and  prior 
to  September  27, 1882,  went  into  possession;  that  about 
March  1, 1882,  William  Dickerson  obtained  a  judgment 
against  William  Torpey  in  the  circuit  court  of  Polk 
county  for  four  hundred  and  twenty-eight  dollars  andi 
forty-two  dollars  attorney's  fees,  a  transcript  of  which 
was  filed  about  March  16, 1882,  in  the  office  of  the  clerk 
of  the  court  of  Dallas  county;  that  said  Torpey  was 
then  in  possession,  and  claiming  to  be  the  owner  of  said 
land;  that  execution  was  issued  on  said  judgment  April 
21,  1892,  and  levied  upon  said  land  as  the  property  of 
William  Torpey,  and  sold  under  said  execution  on  May 
21, 1892,  to  H.  E.  Long,  to  whom  a  certificate  was  issued 
which  he  thereafter  assigned  to  Mary  A.  Long;  that  on 
May  23, 1893,  a  sheriff's  deed  was  executed  to  Mary  A. 
Long,  and  she  thereafter,  on  September  25,  1893,  con- 
veyed said  land  to  H.  E.  Long.  It  is  ui>on  these  alleged 
facts  that  H.  E.  Long  based  his  claim  of  title.  He 
further  alleges  that  prior  to  the  bringing  of  this  action 
plaintiff  had  failed  to  pay  the  installments  of  purchase 
money  and  the  taxes  as  agreed  in  said  written  contract, 
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by  reason  of  whidi  he  had  lost  all  rights  in  said  land. 
He  further  alleges  that  on  July  10, 1893,  Mary  A.  Long 
commenced  an  action  against  William  Torpey,  Martin 
Toipey,  and  Pliny  T.  Sexton  to  quiet  her  title  to  said 
land;  that  said  defendants  failed  to  appear,  and  that 
on  September  12,  1893,  decree  was  rendered  quieting 
the  title  in  said  plaintiff;  that  said  decree  was  in  full 
force  when  this  action  was  brought;  and  that  prior  to 
the  time  Mary  A.  Long  brought  'hier  said  action  the 
plaintiff  had  forfeited  all  rights  und«er  said  contract, 
and  that  he  is  wrongfully  in  possession  of  said  land. 
Defendant  H.  E.  Long  prays  to  be  quieted  in  his  title, 
and  for  possession.  Defendant  T.  J.  Foster  answered, 
denying  thlat  plaintiff  is  the  owner  of  said  land,  and 
adopting  the  answer  of  defendants  Long.  He  alleges 
as  cross  bill  th'aft  H.  E.  Long,  being  the  owner  of  said 
land,  and  indebted  to  him  in  the  sum  of  three  thousand 
dollars,  evidenced  by  his  promissory  notes,  did,  with 
his  wife,  Mary  A.  Long,  execute  to  him  a  mortgage 
dated  March  1, 1894,  on  said  land,  to  secure  said  indebt- 
edness, which  mortgage  is  a  lien  prior  to  any  claim  of 
plaintiff.  He  prays  that  plaintiff's  i>etition  be  dis- 
missed, and  that  Ms  mortgage  be  established  as  a  supe- 
rior lien  to  any  right  of  the  plaintiff.  Plaintiff,  in  sep- 
arate replies  to  the  cross  bills>  denies  H.  E.  Long's 
claim  of  title.  The  questions  to  be  considered  were 
raised  by  motion  and  demurrers,  and  on  the  final  hear- 
ing decree  was  rendered'  in  favor  of  the  plaintiff. 
Defendants  appeal. — Affirmed. 

E.  W.  Gifford  for  appellants. 

White  &  Clark  for  appellee. 

Given,  J. — I.    We  first  inquire  as  to  plaintiff's 
claim  of  ownership  or  interest  in  the  land.    His  rights. 
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if  he  has  any,  rest  upon  the  admitted  written  contract 
with  Sexton,  under  which  the  plaintiff  took  and 
1  held  possession  of  the  land,  and  made  certain 

payments  thereon.  There  is  a  dispute  as  to  the 
amount  of  th^  payments,  and  whether  they  covered  tho 
piayment  due  March  1,  1893;  but  this  is  immaterial,  a.*i 
it  does  appear  that  plaintiflf  failed  to  make  later  pay 
ments  of  purchase  money  when  due,  and  pay  taxes 
before  delinquent  There  is  also  a  dispute  as  to  whether 
plaintifif  withheld  payment  because  of  Mr.  Long's  claim 
to  the  land  and  to  i)ossossion  thereof.  This,  too,  is 
immaterial  to  the  question  now  'being  considered,  which 
is  whether  this  written  contract,  by  its  terms,  became 
immediately  forfeited  by  plaintiff's  failure  to  pay,  or 
whtether  the  forfeiture  re®ts  upon  the  election  of  Mr. 
Sexton  to  so  treat  the  contract  because  of  such  failure. 
Appellants  contend  that,  because  of  the  failure  to  pay 
at  the  time  provided  in  the  contract,  plaintifif  forfeited 
all  rights  under  it,  and  that  thereby  he  became  a  tenant 
at  will,  and  has  no  right,  title,  or  interest  in  the  land, 
and,  therefore,  no  right  to  maintain  this  action.  Api)el- 
lee  contends  that  by  the  terms  of  the  contraxrt  the 
option  is  given  to  Mr.  Sexton  alone  whether  to  treat  it 
as  forfeited  or  not,  and  that  he  has  not  so  treated  it; 
therefore  the  contract  is  in  full  force  and  effect 

We  have  examined  the  many  eases  cited  by  counsel, 
and  reach  the  conclusion  that  there  is  no  dispute 
between  them  as  to  these  propositions;  that  parties  con- 
tracting for  the  sale  and  purchase  of  real  estate  on 
payments  may  provide  that  a  failure  to  make  any  of  the 
payments  at  the  time  agreed  shall  of  itself  work  a  for- 
feiture of  the  contract  {Barrett  v.  Dean,  21  Iowa,  425); 
that  parties  making  such  contract  may  make  a  forfeit- 
ure thereof  for  failure  to  pay  at  the  time  agreed  optional 
with  the  payee.  Th^e  contention  is  as  to  which  of  thes«: 
classes  this  con'traot  belongs.    The  first  is  an  unusual 
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contract,  and  it  is  said  in  Barrett  v.  Dean,  sup^-a :  "But 
to  givea  contnact  such  a  construction,  it  should  be  plain 
and  clear  beyond  question  from  thse  terms  used  that 
such  was  the  intention  of  the  parties/^  Taking  parts  of 
this  contract  as  quoted  above  alone,  a  forfeiture  would 
clearly  follow  from  the  mere  fact  of  failure  to  pay  at 
the  time  agreed,  but,  taking  the  whole  instrument 
together,  we  think  it  is  clear  that  'the  right  is  reserved 
to  Mr.  Sexton  alone  to  say  whether  or  not  a  forfeiture 
will  follow  such  failure.  The  provision  that  the  waiver 
of  a  forfeiture  shall  be  in  writing  recognizes  the  right  to 
waive  it  The  concluding  provision,  that  Sexton  waiv- 
ing such  forfeiture  may  at  any  time  thereafter  take 
proi)er  legal  proceedings  to  enforce  the  contract  seems 
to  us  'to  clearly  show  that  the  right  to  waive  the  for- 
feiture was  reserved  to  Sexton.  When  defendants 
asserted  claim  to  this  land>  the  plaintiff  declined  to 
make  further  payments  until  their  rights  were  deter- 
mined, and  brought  this  action  for  that  purpose.  Mr. 
Sexton  was  informed',  by  letters  written  to  him  by  his 
agen't,  of  the  defendants'  claims,  and  of  the  plaintiff's 
refusal  to  pay  because  thereof.  To  this  Sexton  made 
no  reply  either  claiming  or  waiving  forfeiture,  and, 
while  iit  is  true  that  his  mere  silence  might  not  be  con- 
strued as  a  waiver,  it  warrants  the  inference  that,  not- 
withetanding  the  plaintiff's  failure,  he  stands  upon 
the  contract.  The  contract,  as  we  view  it,  being  one 
which  Mr.  Sexton  may  treat  as  forfeited  or  not,  and 
which  he  has  thus  far  treated  as  in  force,  it  is  a  binding, 
enforceable  contract  between  the  parties  to  it.  It  does 
not  appear  that  Mr.  Sexton  had  done  anything  to  pre- 
vent hdm  from  insisting  upon  the  enforcement  of  the 
contract,  and,  as  the  option  is  resented  to  him  alone, 
we  think  the  defendants  have  no  right  to  insist  upon  a 
forfeiture.  If  nothing  further  appeared,  we  would  say 
that  the  contract  is  an  existing  and  enforceable  con- 
tract, and  that  the  plaintiff  has  such  rights  and  interest 
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in  the  land  under  it  aa  entitles  him  ta  maintain  this 
action. 

II.  We  now  inquire  as  to  the  title  of  the  defend- 
ant H.  E.  Longy  which  is  derived  through  Mrs.  Long 
from  the  sheriff's  sale.  Th^e  judgment  upon  which  the 
sale  was  made,  being  more  tiian  ten  years  old,  was  mot 
a  lien  on  Torpey's  land  until  made  so  by  levy,  which  was 
on  April  21,  1892.  Torpey  previously  held  this  laiwd 
under  a,  contract  with  Sexton,  which  they  had  both 
treated  as  at  an  end  long  prior  to  the  levy.  The  plain- 
tiflf  occupied  the  land  as  tenant  under  Sexton  for  a  time 
prior  to  October  6,  1891,  after  which  he  held  it  under 
said  written  contract  The  evidence  leaves  no  doubt 
but  that  at  the  time  of  the  levy,  April  21, 1892,  Torpey 
was  not  in  possession  of  the  land,  and  neither  had  nor 
was  making  any  claim  thereto.  It  is  clear,  therefore, 
we  think,  that  Long  took  nothing  by  his  purchase  at  the 
sheriff's  sale.  It  is  true  that  in  1882  William  Torpey, 
who  had  no  record  title,  made  a  quit-claim  deed  to  this 
land  to  his  father,  who  thereafter  quit-claimed  to  plain- 
tiff, who  was  then  in  possession  under  his  contract  with 
Sexton,  Thereafter  plaintiff,  for  the  purpose  of  remov- 
ing that  cloud  from  Sexton^s  title,  quit-claimed  to  him. 
Thus  explained,  there  is  nothing  in)  this  transaction  at 
variance  with  the  conclusion  we  have  reached  that 
Torpey  had  no  interest  in  the  land  at  the  "time  of  the 
levy  and  sale.  Appellants  insist  thiat,  as  the  contract 
provides  that  forfeiture  shall  take  place  without  notice 
unless  Sexton  shall,  in  writing,  expressly  waive  such 
forfeiture,  and  that,  as  Sexton  has  not  so  waived  it,  the 
contract  stands  forfeited.  It  is  a  suflftcient  answer  to 
this  to  say  that  even  now  Mr.  Sexton  has  the  right  to 
expressly  waive  a  forfeiture  in  writing,  and  to  have  a 
performance  of  the  contract,  notwithstanding  the 
decree  in  favor  of  Mrs.  Long,  as  in  that  case  plaintiff 
might  waive  his  right  to  defend  because  of  that  decree. 
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III.  Defendan'te  insisted  that  by  thie  decree  quiet- 
ing 'tatle  in  Mrs.  Long  sh^e  became  seized  of  any  interest 
that  Sexton  then  ixad  in  the  land.    If  this  be  true  aa 

between  Mrs.  I^ng,  her  grantee,  and  Sexton,  it  is 
2  certainly  noit  true  afi  to  this  plainltifif,  who>  though 

in  possession  undea*  said  written  contract,  was 
m>t  made  a  party  to  that  action.  As  we  view  the  facts^ 
there  was  no  found»ition  whatever  for  that  decree,  as 
Torpey  had  bo  interest  in  the  land  at  the  time  of  the 
levy  and  saJe.  The  plainltifif,  not  being  a  party  to  that 
action,  is  not  concluded  thereby,  and  may  thierefore 
now  question  defendants'  title  under  the  sale  and 
decree.  As  we  view  the  case,  the  equities  are  mani- 
festly With  the  pliaintifif,  and  most  of  the  authorities 
cited  are  inapplicable  to  the  questions  presented.  Our 
conclusions  that  the  plaintiflf  has  such  an  interest  in 
the  land  as  entitles  him  to  maintain  this  action,  and 
that  neither  the  defendant  Long  nor  the  defendant 
Foster,  his  mortgagee,  has  any  right,  title,  or  interest 
therein,  (are  so  manifestly  correct  that  we  do  not  cite 
any  authorities  in  support  thereof •  The  judgment  of 
the  district  court  is  affirmed. 


Charles  MoFall,  Appellant,  v.  The  Iowa  Central 
Kailway  Company. 

Negliir^iice:  jubt  question.  An  action  against  a  railway  company 
for  injury  to  a  brakeman  through  defendant's  negligence  in  per- 
mitting its  water  tank  to  become  out  of  repair,  in  consequence 
whereof  the  water  was  permitted  to  run  on  and  over  the  tracks, 
which  rendered  it  dangerous  for  brakemen  to  perform  their  duty 
of  coupling  cars,  was  clearly  one  for  the  jury,  where  there  was 
evidence  to  show  negligence  on  the  part  of  the  defendant,  and 
that  plaintiff  was  not  guilty  of  negligence. 

Ippeal:  law  of  case.  A  ruling  on  a  prior  appeal  in  the  same  cause 
must  control  on  a  subsequent  trial,  where  the  situation  is  not 
changed  by  the  issues  or  eyidence. 
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Appeal  from  Mahaska  District  Court. — ^Hon.  A.  R. 
Dbwbi,  Judge. 

Thursday,  Deoembbb  16, 1897. 

Action  to  recover  damages  for  a  personal  injury. 
Jury  trial.  Yerdiet  for  defendant  Plaintiff  appeals. — 
Beve7'sed. 

J.  F.  &  W.  R.  Lacey  and  J.  B.  Bolton  for  appel- 
lant. 

Anthony  C.  Daly,  L.  C.  Blanchard,  and  Theo.  F. 
Bradford  for  appellee. 

KiNNE,  C.  J. — I.  It  is  without  dispute  that  plain- 
tiff was  employed  by  the  defendant  company  as  a  brake- 
man  on  its  line  of  railway  extending  from  Peoria,  111., 
to  Oskaloosa,  Iowa;  that  on  Janiuary  8, 1893,  at  Keiths- 
burg,  111.,  and  while  in  the  performance  of  his  duly  in 
coupling  cars,  his  hiand  was  so  mangled  and  crushed 
between  the  bumpers  of  some  cars  that  it  became  neces- 
sary to  amputate  it.  The  negligen<!e  charged  is  in  not 
furnishing  a  reasonably  safe  place  for  the  plaintiff  to 
work,  and  in  negligenitly  permitting  its  water  tank  to 
•become  out  of  repair,  whereby  the  water  was  permitted 
to  run  on  and  over  its  tracks,  forming  a  siheet  of  ice 
thereon^  whi-ch  rendered  it  dangerous  for  brakemen  to 
I)erform  their  duty  of  coupling  care  passing  odj  its 
tracks,  and  over  said  ice.  After  plaintiff  had  intro- 
duced his  evidence,  the  court,  on  motion  of  the  defend 
ant,  directed  the  jury  to  return  a  verdict  for  it,  which 
was  done.    Plaintiff  appeals. 

II.  This  is  the  second  appeal  in  this  case.  See  96 
Iowa,  723.  On  the  fotrmer  appeal  the  case  was  reversed 
for  the  error  of  the  trial  judge  in  not  submitting  it  to 
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the  jury.  It  was  then  held  that  there  was  evidence  tend- 
ing to  establish  plaintiff^e  cause  of  aetio-n,  end  that  he 
was  not  negligent  Ori  ihe  first  trial  below,  the  answer 
of  the  defendant  was  a  general  denial,  only.  On  the 
last  trial,  an  amendment  to  the  answer  was  filed,  plead- 
ing the  knowledge  of  the  plaintiff  of  the  dangers  com- 
plained of,  and  his  assumption'  of  the  risk,  as  incident 
to  his  employment,  and  his  waiver  of  w^ant  of  repair  of 
the  water  tank.  Plaintiff,  in  a  reply,  denied  all  of  the 
allegations  of  this  amended  answer.  It  appears  that 
all  of  the  evidence  on  the  first  trial  w^as  presented  in 
the  form  of  depositions.  On  the  last  trial  the  same 
depositions  were  nsed,  except  that  plainitifif  was  orally 
examined  as  a  witness  on  the  trial.  The  grounds  of  the 
motion  to  direct  a  verdict  were,  in  substance,  the  same 
on  both  trials.  Api)ellant  contends  that  the  trial  court 
erred  in  its  action  in  refusing  to  submit  the  ease  to  the 

jury.  It  is  a  doctrine  always  adhered  to  by  this 
1  court,  that  a  ruling  made  on  la  prior  appeal  in 

the  same  case  is  controlling  upon  a  second 
appeal.  Therefore,  if  the  issues  and  evidence  were  sub- 
stantially the  same  on  the  last  trial  as  on  the  first,  the 
cause  should  have  been  submitted  to  the  jury.  While 
the  amendment  pleaded  th»at  the  plaintiff  had  knowl- 
edge of  the  risk,  and  assumed  it,  as  an  incident  of  his 
employment,  and  while  evidence  was  introduced  which, 
it  is  claimed,  tends  to  sustain  this  plea,  it  seems  that 
the  same  evidence  was  introduced  on  the  first  trial 
under  the  pleadings  as  they  then  stood.  In  this  resi)ect, 
therefore,  the  ease  presented  is  substantially  the  same 
as  in  the  first  trial  and  appeal.  The  only  difference  in 
the  evidence  upon  the  two  trials  seems  to  be  that  on  the 
last  trial  the  plaintiff  was  examined  touching  a  written 
statement  that  he  made  albout  three  weeks  after  the 
injury,  as  to  its  cause.  Without  entering  into  a  dis- 
cussion of  this  evidence,  it  may  be  said  that  the  most 
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'tihat  can  be  claimed  from  it  is  thiat  it  may  tend  to  gfhow 
that  the  defendant  was  nlot  negligent  It  presented  fiaciB 
to  be  considiered^  in  connection  with  other  facts,  in 
determining  whether  or  not  the  defendiant  was  guilty  oif 
negligence.  In  view  of  this  entire  record,  aiid  of  the 
evidence  bef  oire  us  in  the  prior  appeal,  it  is  evident  thiait 
what  was  then  said  as  to  the  duty  of  the  court  to  sub- 
mit the  case  to  the  jury  was  applicable  and  controlling 
on  the  last  trial.  As  we  have  indicated,  there  was  no 
such  change  in  the  issues,  in  view  of  the  evidence  intro- 
duced on  each  trial,  or  in  the  evidence,  as  to  warrant 
the  trial  court  in  ignorinJg  the  direction  of  this  court 
upon  the  second  trial.  There  was  evidence  on  the  last 
trial  which  tended  strongly  to  shtow  negligenee  on  the 
part  of  the  defendanrt:,  There  was  evidence,  likewise, 
tending  to  show  that  plaintiff  was  not  guilty  of  negli- 
genlce.  Such  being  the  situation,  the  case  was  clearly 
one  for  the  jury.  The  court  is  not  authorized  to  weigh 
the  eviden'ce  as  to  negligence,  and  to  decide  as  to  its 
preponderance.  It  having  been  held  by  this  court  on 
the  former  appeal  that  under  the  holding  in  Meyer  v. 
Houcky  85  Iowa,  319,  the  ease  should  have  been  sub- 
mitted to  the  jury,  that  holding  was  controlling  on  the 
last  trial,  inlasmuch  as  the  situation  was  not  changed 
by  the  issues  or  evidence.  For  the  error  of  the  court  in 
refusing  to  submit  the  case  to  the  jury,  the  judgment 
must  be  reversed. 


State  of  Iowa  v.  T.  F.  Stevenson,  Judge. 

Contempt:    new  trial.    While  a  proceeding  to  punish  for  contempt 

1  is  in  its  nature  criminal,  the  provisions  of  Code  1873  as  to  new 
trials  in  criminal  cases  do  not  apply,  but  such  new  trials  may  be 

2  granted  under  the  statutes  governing  new  trials  in  civil  actions. 

Same:    Newly  discovered  evidence.    In  a  proceeding  to  punish  for 

contempt,  in  violating  an  injunction  against  the  maintaining  of  a 

liquor  nuisance,  defendant  applied  for  a  new  trial  for  newly  dis- 

4    covered  evidence,  and  because  that  he  had  been  advised  by  an 
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atforney  that  such  injunction  had  been  dissolved.  The  alleged 
new  ly  discovered  evidence  consisted  of  a  package  of  applications 
6  for  the  purchase  of  intoxicating  liquor,  which  had  been  used  by 
an  employe,  who  was  a  registered  pharmacist,  but  whose  certifi- 
cate did  not  authorize  him  to  do  business  at  the  place  kept  by 
defendant;  and  it  appeared  that  they  might  have  been  produced 
on  the  trial  with  little  effort.  It  also  appeared  that  defendant 
had  been  informed  by  another  attorney  that  the  injunction  was  in 
force  as  against  him,  though  not  as  against  the  building,  and 
knew  that  he  was  carrying  on  such  business  in  violation  of  law. 
E  I'K  that  such  application  was  without  merit,  and  should  have 
been  denied,  and  that  had  he  acted  in  good  faith,  and  upon  the 
advice  of  counsel,  it  would  constitute  no  defense  to  the  contempt 
charged. 

Appfal:  OBJECTION  below.  That  one  who  applied  for  a  new  trial  in 
a  contempt  proceeding  did  so  by  a  paper  entitled  "motion  for 

3  re-hearing  and  new  trial,"  which  was  filed  ten  days  after  judg- 
ment, instead  of  by  petition,  cannot  be  first  raised  on  appeal. 

From  Polk  District  Court — Hon.  T.  F.   Stevenson, 

Judge. 

Thursday,  Deobmbee  16, 1897. 

This  is  a  proceeding  in  certiorari  to  review  an 
order  of  the  district  court  of  Polk  county,  which  granted 
a  new  trial  to  a  person  adjudged  to  be  in  contempt  for 
violating  an  injunction  against  t'he  maintaining  of  a 
liquor  nuissanee.    Order  annulled. 

James  Howe,  county  attorney,  and  Jesse  A.  Miller 
for  the  state. 

McVey  &  McVey  for  defendant. 

Robinson,  J. — In  July,  1894,  in  a  case  then  pending 
in  the  district  court  of  Polk  county,  Iowa,  in;  which  the 
state  of  Iowa  was  plaintiff  and  Joseph  Lehner  was 
defendant,  a  diecree  was  rendered  which  in  terms  per- 
petually enjoined  Lehner  from  selling  or  keeping  for 
sale,  and  from  permitting  others  to  sell  or  keep  for  sale, 
in  violation  of  law,  inrtx>xicating  liquons  at  No.  213  Wal- 
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nut  street,  in  the  city  of  Des  Moinee,  on  a  iwrtion  of  a 
lot  which  was  particularly  described.  In  October, 
1895,  a  petition  was  filed,  in  which  Lehner  was  charged 
with  having  violated  that  injunction.  He  was  required 
to  appear  and  show  cause  why  he  should  not  be  pun- 
ished for  <^on tempt  of  court,  and  appeared  and  filed  an 
answer.  Evidence  was  oflfered  in  behalf  of  the  state 
and  for  Lehner;  and  on  the  nineteenth  day  of  November, 
1895,  he  was  found  to  have  violated  the  injunction,  and 
waB  adjudged  to  be  guilty  of  contempt  of  court,  and 
required  to  pay  a  fine  of  five  hundred  dollars  and  costs. 
On  the  twenty-ninth  day  of  the  same  month,  he  filed  a 
paper  entitled  a  "motion  for  re-hearing  and  new  trial," 
supported  by  an  affidavit,  in  which  he  asked  for  a 
re-hearing  and  a  new  trial  in  the  contempt  proceedings. 
At  the  next  term  of  the  court,  in)  January,  1896,  the 
attorneys  for  the  plaintiff  were  orally  notified  of  the 
application  for  a  new  trial,  and  appeared  thereto.  The 
affidavit  of  Lehner,  and  some  applications  to  one  of  his 
clerks  for  the  purchase  of  intoxicating  liquors,  were 
introduced  in  eviden-ce,  and  the  motion  was  sustained. 

I.  The  plaintiff  contends  that  the  court  acted 
illegally  and  exceeded  its  jurisdiction  in  granting  the 
relief  asked  by  the  motion;  that  e  re-hearing  or  new 

trial  in  contempt  proceedings  is  unauthorized; 
1  that,    if   authorized,    it    vb    governed    by    the 

statute  which  regulates  new  trials  in  criminal 
cases;  and  if  that  is  not  the  law,  and  a  new  trial 
was  authorized,  as  the  application  in  question  was 
made  ten  days  after  the  judgment  in  the  contempt 
proceeding  was  rendered,  it  should  have  been  by 
petition,  and,  as  it  was  by  motion,  it  should  not, 
for  th^at  reason,  have  been  granted.  It  has  been  said 
that  a  proceeding  to  punish  a  contempt  of  court  is  in 
its  nature  criminal.  First  Congregational  Church  v. 
City  of  Mmcatine,  2  Iowa,  71;  Fisher  v.  District  Court, 
75  Iowa,  234;  Grier  v.  Johnson^  88  Iowa,  102.    In  New 
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Orleans  v.  New  York  Mail  S.  S.  Co.,  20  Wall.  392,  it  waa 
said :   "Contempt  of  court  is  a  specific  crimiTial  ofifense.*^ 
See,  also,  4  Bnc.  PI.  &  Prac.  766.    While  it  is 
2  undou'btedly  true  that  proceedings  for  the  pun- 

ishment of  a  contempt  of  court  fiipe  designed  to 
punish  wrongful  ax^ts,  and  are  to  that  ex*ent  criminal 
in  their  nature,  yet  they  are  not  governed  by  the  gen- 
eral provisions  of  the  law  which  provide  for  the  pun- 
ishment of  crimes,  but  by  special  staitutes.  Jordan  v. 
Circuit  Court,  69  Iowa,  180.  They  are  usually  brought 
in  the  name  of  the  state.  Fisher  v.  District  Court,  supra. 
But  they  may  also  be  entitled  as  in  the  case  in  whieh 
the  contempt  is  alleged  to  have  been  committed.  Man- 
derscheid  v.  District  Couti,  69  Iowa,  240.  The  charges 
in  such  proceedings  are  not  triable  by  jury  {McDonnellv. 
Henderson,  74  Iowa,  619),  although  it  may  be  that  the 
court  can  submit  to  a  jury  a  disputed  question  of  fact 
(4  Euc.  PI.  &  Prac.  789).  The  pun/ishment  for  a  eon- 
tempt  does  not  constitute  a  bar  tx>  lan  indictment  for 
the  same  offense.  Code  1873,  section  3500;  Code,  sec- 
tion 4469.  And  the  general  statute  which  defines  con- 
tempts and  provides  for  their  punishment  is  found  in 
that  i>ortion  of  the  Code  of  1873  which  was  devoted  to 
civil,  and  not  to  criminal,  procedure.  The  provisions 
of  the  law  undier  which  Lehner  was  punished  as  for  cour 
tempt  are  of  the  same  -character  as  is  the  general  statute 
in  regard  to  contempt.  We  conclude  that  the  provision 
of  theCodte  of  1873  which  authorized  new  trials  in  crim- 
inal cases  did  not  apply  in  proceedings  to  punish  for 
contempt. 

The  i>ower  of  a  court  to  grant  a  new  trial  in  con- 
tempt proceedings  is  questioned.  We  do  not  know  on 
what  legal  priiiciple  the  denial  of  the  power  in  proper 
cases  can  be  based.  The  statutes  which  authorize  new 
trials  in  civil  cases  are  sufficiently  comprehensive  to 
include  within  their  sco.pe  new  trials  in  contempt  pro- 
ceedings, and^  in  our  opinion,  apply  to  them. 
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II.  It  IB  said  thiat,  as  more  than  three  days  from 
the  rendition  of  the  judgment  in  the  contempt  proceed- 
ings had  elapsed  when  the  application  for  a  new  trial 
was  filed,  it  should  have  been  by  petition,  and  not  by 
motion.  Section  2838  of  the  CJode  of  1873  required  an 
application  for  a  new  trial  in  civil  caises  to  be  made  **at 
the  term  and  within  three  days  after  the  verdict,  report 
or  decision  is  rendered,  except  for  the  cause  of  newly- 
discovered  evidence,'^  and  that  the  applicaition  must  be 
by  motion  ui>on  written  gi"oundis.  Sections  3154  and 
3155  of  the  CJode  of  1873  authorized  new  trials  to  be 
granted  for  specified  purposes  upon  petition,  not  more 
'than  one  year  after  a  final  judgment  had  been  rendered, 
upooi  the  making  of  a  proper  showing,  which  need  not 

be  specified.     It  may  be  conceded  that,  under 

3  these  statutory  provisions,  the  applictation  for  a 
new  trial  in  this  case  should  have  been  made  by 

petition.  We  do  not  find,  however,  that  any  objection 
to  the  form  of  the  application,  nor  to  the  notice  thereof 
which  was  given,  was  made  in  the  district  court  The 
application  may  as  well  have  been  entitled  a  "petition" 
as  a  "motion;"  and  since  it  was  considered  in  the  dis- 
trict court  on  its  merits,  without  objection,  it  will  be  so 
conisideredi  by  this  court 

III.  The  chief  ground  of  the  application  for  a 
niew  trial  is  the  alleged  discovery  of  new  and  material 
evidence.    On  the  trial  had  in  the  contempt  proceed- 
ings it  was  shown  that  one  Beidenkopf  was 

4  employed  by  Lehner  as  clerk  in  the  place  of 
business  in  question,  anJd  that,  as  such  clerk,  he 

sold-  intoxicating  liquors  in  violation  of  law.  Beidenkopf 
was  a  registered  pharmacist,  but  his  certificate  author- 
ized him  to  do  business  as  a  pharmacist  at  No.  123  West 
Fourth  street,  and  not  in  the  esitablishment  of  Lehner. 
The  alleged  newly-discovered  evidence  consisted  in  a 
package  of  applications  for  the  purchase  of  intoxicating 
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liquore,  ad*diresse«d  to  Beidenkopf,  and  signed  by  various 
persons.  The  only  excuse  Lahner  gave  for  not  having 
discovered  the  applications  before  the  tri«al  in  the  con- 
tempt proceedings  was  that  his  health  was  ini  such  a 
precarious  condition  at  that  time  that  he  was  unable  to  • 
give  personal  attention  to  the  carrying  on  of  his  busi- 
iiess.  But  he  testified  on  the  trial  that  Beidenkopf  had 
such  blank  applications,  and  was  told  by  Lehuer  to 
'have  all  purchasers  sign  them,  and  that  Beidenkopf  used 
them.  It  is  manifest  that  with  little  effort  the  applica- 
tions in  question  could  h^ive  been  had  and  produced  on 
the  trial,  and  that  Lehner  failed  to  use  any  diligen«ce 
whatever  to  obtain  them.  Moreover,  it  is  clear  that 
they  did  not  have  the  effect  to  make  valid  the  sales 
wMch  they  represented. 

The  remaining  grounjds  of  the  application  for  a 
new  trial  are,  in  effect,  claims  that  Lehner  had  been 
advised  by  Attorney  Sickmon  that  the  injunction  which 

he  violated  had  been  dissolved;  that  heunder- 
5  stood  and  believed  that  it  had  been  dissolved; 

that  he  did  not  intend  to  violate  any  order 
of  the  court;  and  that,  without  such  an  intent, 
tois  acts  should  not  be  treated  as  a  contempt  of 
court  All  of  these  claims  were  made  and  the 
alleged  advice  of  counsel  shown  on  the  trial  for  con- 
tempt. It  was  also  shown  on  the  trial  that,  after 
Siekmon  is  claimed  to  have  given  the  advi-ce  stated, 
Lehner  was  informed  by  another  attorney  that  the 
injunction:  was  in  force  as  against  Lehner,  but  not 
against  the  building.  It  was  thus  shown  by  his  own 
testimony  that  he  knew  that  he  was  not  authorized  to 
sell  intoxicating  liquor,  and  that  the  business  he  carried 
on  was  in  violation  of  law.  But,  had  he  acted  in  good 
faith  upon  tiie  advice  of  counsel,  that  fact  would  ntot 
have  constituted  a  defense  in  the  contempt  proceedings^ 
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Lindsay  v.  Hatch,  85  Iowa,  332.  See,  also,  State  v.  Bow- 
man,  79  lowa^  566.  The  «appli cation  for  a  new  trial  was 
Tvithont  merit,  and  ©liould  have  been  denied.  The  order 
of    the    district    court   in  granting  it  is  therefore 

ANNULLED. 


Baubenfibnd,  et  ah,  v.  William  Jonas,  et  ah,  Appel- 
lants. 

Appeal;  trial  db  novo:  Judge's  certificate.  The  failure  to  file  in 
the  district  court  the  certificate  of  the  judge,  attached  to  the  tes- 

1  timony  taken  before  a  commissioner,  renders  the  presence  of  such 
testimony  in  the  abstract  improper,  and  precludes  a  trial  de  novo, 
on  appeal. 

Clerk's  certificate.  Bringing  up  the  evidence  certified  by  the 
clerk,  as  provided  by  Code  1873,  section  3184,  is  not  suflftcient  for 

3  a  trial  d^  novo.  It  is  the  office  of  the  judge's  certificate  to  identify 
the  evidence,  and  make  it  of  record  when  filed,  while  the  purpose 
of  the  clerk's  certificate  is  to  identify  and  authenticate  the  record. 

Dismissal.    A  defect  in  preserving  evidence  in  an  equitable  action  is 
3    not  ground  for  dismissing  a  properly  perfected  appeal,  but  it  goes 
to  the  disposition  of  the  cause  on  the  merits. 

Ladd,  J.,  took  no  psrt. 

Appeal  from  Plymouth  District  Court. — ^Hon.   S.  M, 
Ladd,  Jndge. 

Friday,  December  17,  1897. 

Action  for  the  possession  and  right  of  occupancy  of 
certain  church  property,  and  to  restrain  the  defendants 
from  interfering  therewith.  Decree  for  defendants,  and 
the  plaintiffs  appealed. — Affirmed. 

E.  P.  Smith,  Patrick  Farrell,  and  Read  &  Eeadtox 
appellants. 

Argo,  McDuffie  &  Reich  man  for  appellees. 
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Granger,  J. — TMg  is  an  equitaible  action,  triable 
de  novo  in  thi©  conrt  There  is  a  controversy  as  to  the 
suffldenicy  of  the  record  for  that  purpose.  The  certifi- 
cate of  the  trial  judge  to  the  evidience  was  never  filed  in 
the  diistri'ct  court  The  original  abstract  by  appellants 
<K>ntaiiid  a  startement  that  it  is  one  of  all  the  evidence 
offered  or  introduced'  on  the  trial,  and  is,  in  form,  suffi- 
cient, for  the  purpose  of  an  abstract,  to  justify  a  trial 
anew  in  this  court.  Appellees  present  an  abstract  deny- 
in<g  the  coarecfcnees  of  appellants'  abstract  in  the  fol- 
lowing particular:  "The  certificate  of  Hon,  Scott  M. 
Ladd,  attached  to  the  testimony  taken  before  L.  Emma 
Jones^  as  commissioner,  has  never  been  filed  in  said 
cause  in  the  office  of  said  clerk.*'    The  abstract 

1  then  shows  a  statement  of  the  different  papers 
and  documents  in  the  district  court.    There  is  no 

claim  that  the  certificate  wias  ever  filed.  It  appears  that 
the  certifi-cate  was  attached  to  the  evidence,  but  that 
the  certificate  was  not  filed.  We  are  at  a  loss  to  know 
precisely  the  situation;  that  is,  just  what  was  done. 
We  must,  however,  act  upon  the  conceded  fact  that  the 
certificaite  was  not  filed,  in  a  legal  sense.  It  is  probably 
true  that  the  evidence,  after  being  certified,  was  not 
filedf.    A  mxyfeion  is  made  by  appellees  to  dismiss 

2  the  appeal  because  of  this;  but,  as  the  appeal 
was  properly  perfected',  a  defect  in  the  manner 

of  preserving  evidence  would  not  justify  a  dismissal. 
The  dfetect  goes  to  the  disposition)  of  the  case  on  its 
merits,  or  whether,  because  of  the  condition  of  the  rec- 
ord, the  merits  can  be  considered.  That  the  evidence,  to 
justify  a  trial  anew  in  this  court,  must  be  certified  and 
filed  within  six  months  (the  time  allowed  for  taking  the 
api>eal),  see  Kavalier  v.  Machula,  77  Iowa,  121.  In  that 
case  it  is  said:  "We  conclude  that  the  translation  andi 
certificate  in  question  were  nbt  filed  within  the  time 
required  by  statute,  and  that  the  evidence  which  it  was 
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intended  to  identify  therel)y  muet  be  disregarded-"  The 
rule  in  this  respect  is  not  open  to  ques-tion.  Many  cases 
have  announced  it  It  is  the  certified  evidence  that  is 
to  be  filed. 

It  is  suggested  that  there  is  no  claim  that  any  of 
the  testimony  is  left  out  Th'at  is  true.  The  complaint 
is  not  of  that.  It  is  of  the  fact  that  testimony  is  in  that 
should  not  be  there,  because  not  properly  identified, 
and  which  is  essential  to  a  trial  in  this  court  It  is  also 
said  that  appellees  do  not  supply  the  omitted  testimony. 
The  complaint  is  not  that  the  abstract  is  not  one  of  all 
the  evidence  of  record,  but  that  the  record  has  not  been 
preserved  in  a  way  that  all  the  needed  evidence  can  be 
brought  to  tliis  court.  By  the  failure  to  file,  a  part  of 
the  evidence  is  lost  for  the  purpose  of  a  further  trial, 
and  withbut  it  there  can  be  no  trial  anew,  and  none 

other  is  sought  Since  the  filing  of  appellees' 
3  abstract^  appellants  have  brought  to  this  court 

the  evidence,  cei-tified  by  the  elerk  as  provided 
by  section  3184  of  the  Code  of  1873,  and  urge  that  that 
is  sufficient  for  tlie  purposes  of  a  trial.  This  contention 
is  set  at  resit  by  Teague  v.  Forisch,  98  Iowa,  92.  That 
with  other  eases  cited,  fixes  the  rule  that  it  is  the  office 
of  the  certificate  of  the  judge  to  identify  the  evidence, 
and  make  it  of  record  when  filed,  while  it  is  the  office  of 
the  certificate  of  tlhe  clerk  to  identify  and  authentioate 
the  record.  As  we  have  said,  the  complaint  here  is  that 
the  eviden'ce  is  not  in  the  record,  and,  if  not,  it  is  not 
the  province  of  the  clerk  to  certify  it  to  this  court 
There  seems  to  be  no  escape  from  the  conclusion  that 
the  evidence  is  not  'here  for  eonlsideraition.  With  this 
conclusion  there  is  no  pretense  that  the  cause  can  be 
tried  on  its  merits,  and  the  judgment  must  be  affirmed. 

Ladd,  J.,  took  no  part. 
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S.  D.  Sarveb  v.  The  Chicago,  Burlington  &  Quinoy 
Railroad  Company,  Appellant. 

Railroads:  killing  stock.  The  mere  fact  that  a  portion  of  a  right 
of  way  of  a  railroad  company  adjacent  to  a  highway  is  outside 

4  the  cattle  guard  and  fences,  does  not  justify  a  presumption  that 
such  land  was  used  for  highway  purposes. 

Dedication  and  aockptance.     The  fact  that  a  railway  company 
2    has  left  a  portion  of  its  right  of  way  adjacent  to  a  highway 
8    unfenced  is  not  a  dedication  thereof,  unless  there  has  been  an 
acceptance;  and  it  is  held  that  the  facts  at  bar  show  an  accept- 
ance by  travel. 

Same.  A  railway  company  failing  to  fence  a  portion  of  its  right/ of 
way  adjacent  to  a  highway,  which  portion  has  not  been  used  for 

8  highway  purposes,  and  which  it  had  a  right  to  fence,  is,  under 
Code  1873,  section  1289,  liable  for  the  value,  and,  in  case  of  failure 
to  pay  the  actual  value  within  thirty  days  after  notice  given,  for 
double  the  value,  of  stock  killed  on  such  portion. 

Appeal:    certificate.    On  a  motion  to  dismiss  appeal,  submitted  on 
certificate,  the  certificate  may  be  somewhat  liberally  construed  to 
1    avoid  dismissal. 

Appeal  from  Monroe   District   Court. — Hon.  F.   W^ 

ElOHBLBERGER,  JudgO. 

Friday,  December  17, 1897. 

Action  at  law  to  recover  double  the  value  of  four 
pigs  alleged  to  have  been  killed  by  a  train  of  the  defend- 
ant at  at  point  on  its  railway  where  it  had  the  right  to 
fence,  but  had  faileki  to  do  ®o.  There  was  a  trial  by 
jury,  and  a  verdict  andi  judgment:  for  the  plaintiff.  The 
defendant  appeals. — Affirmed. 

T.  B.  Perry  for  appellant. 

D.  M.  Anderson  and  J.  T.  Clarhson  for  appellee. 
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Robinson,  J. — This  action  was  commenced  in  jus- 
tice's court,  and  an  appeal  from  the  judgment  rendered 
by  that  court  was  taken  to  the  dietrict  court.  The 
amount  in  controversy  is  but  twenty-four  dollars,  audi 
the  cause  is  submitted  in  thiis  court  on  a  certificate  of 
the  trial  judge. 

I.  The  appellee  has  filed  a  motion  to  dismiss  the 
cause  on  the  ground  that  tihe  judge's  certificate  is  niot 
sufficient  to  give  this  court  jurisdiction  to  determine 

the  case  on  its  merits.   The  certificate  is  certainly 

1  not  a  model  one.    The  appellant  has  made  two 
attempts  to  state  the  question  of  law  certified, 

and  each  time  has  stated  a  mixed  question  of  law  and 
fact,  and  the  appellee  states  a  third  question  as  the  one 
eontainled  in  the  certificate.  Moreover,  the  argument 
of  the  appellant  is  largely  devoted  to  alleged  facts  not 
set  out  in  the  certificate.  We  are  of  the  opinion,  how- 
over,  notwithistandiing  this  confusion  of  theories,  that 
the  certificate,  if  somewhat  liberally  construed,  may  be 
said  to  set  out  a  question  of  law  which  this  court  should 
determine,  and  the  motion  to  dismiss  is  therefore  over- 
ruled. 

II.  The  certificate  sihows  the  following  facts:  A 
public  hiighway,  at  the  place  of  the  accident  in  question, 
is  sixty-six  feet  in  width,  and  was  located  before  the 
year  1854,  and  has  been  traveled  by  the  pu'blic  since 
that  time.  In  the  year  1867  the  defendant  constructed 
its  road  southwestward  across,  and  at  right  angles  with, 

the  highway,  and  at  the  time  of  the  accident  it 

2  had  double  tracks  at  the  place  in  question,  and 
cattle  guards  which  extended  across  both  tracks. 

The  cattle  guards  were  at  right  anigles  with  the  track, 
and  extended  nine  feet  along  the  line  of  the  railroad. 
Wing  fences  from  the  right  of  way  fences  connected 
with  the  cattle  guards.  The  distance  between  the  cat- 
tle guards  on  the  opposite  sides  of  the  highway,  measur- 
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ing  along  the  north  railway  track,  was  seventy-three 
feet,  anfl  the  distan^ce  between  the  eoiTesi>onding  wing 
fences,  where  they  connected  with  the  cattle  guards, 
was  eighty-four  feet.  The  east  cattle  guard  was  orig- 
inally located  about  eigOiteen  feet  northeast  of  the 
northeast  line  of  the  higliway,  and  it  is  not  shown  that 
any  objection  wias  made  by  any  road  supervisor,  or  other 
oflScial  or  person,  to  the  location  of  the  cattle  guard  as 
made.  Two  of  the  four  pigs  in  question  were  killed  in 
the  space  between  the  northeast  line  of  the  highway 
and  the  northeast  cattle  guard,  and.  the  question  we  are 
required  to  determine  is,  was  the  defendant  liable  for 
stock  killed  in  the  space  described?    The  certifi- 

3  oate  doe©  not  Sihow  that  the  space  was  ever  used 
for  'highway  purposes,  and  the  mere  fact  that  it 

was  outside  the  cattle  guards  and  fence-s  does  not  jus- 
tify the  presumption  that  it  was  so  used,  and  that  it 
was  not  is  shown  by  evidence.  We  tlius  have  a  case 
where  a  railway  company  has,  by  mistake  or  design, 
failed  for  nearly  thirty  years  to  inclose  all  of  its  right  of 
way  which  it  was  entitled  to  fence,  and  has  so  left  it 
that  a  dedication  thereof  to  the  use  of  tlie  public  may 
be  inferred.  But  a  dedication  of  land  for  a  public  use, 
to  be  effectual,  must  be  accepted,  and  an  acceptance  is 
not  shown  by  the  certificate  nor  by  the  record.  Section 
1289  of  the  Oode  of  1873,  which  was  in  force  when  the 
accident  in  question  occurred,  contains  the  following: 
"Any  corporation  operating  a  railway  that  fails 

4  to  fenee  the  same  against  live  stock  running  at 
large  at  all  points  where  such  right  to  fence 

exists,  shall  be  lialble  to  the  owners  of  any  stock  injured 
or  killed  by  reason  of  the  want  of  sueh  fence,  for  the 
value  of  the  property  or  damage  eaused,  unless  the  same 
was  occasioned  by  the  willful  act  of  the  owner  or  his 
agent^'  It  also  contains  a  provision  for  the  recovery  of 
double  the  value  of  the  stock  killed  or  damages  caused 
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thereto  in  case  of  tihie  failure  of  the  corporation  to  pay 
the  actual  value  of  the  stock  killed,  or  damages  caused 
thereto,  within  thirty  days  after  the  statutory  notice 
has  been  given  it.  The  statute  made  the  defendant  lia- 
ble for  the  stock  killed  under  the  faets  stated  in  the 
certificate.  See  Andre  v.  Railroad  Co.j  30  Iowa,  107; 
Mundhenk  v.  Railroad  Co.,  57  Iowa,  718.  In  the  case  of 
Soward  v.  Railroad  Co,,  33  Iowa,  386,  relied  upon  by 
appellant,  it  appeared  that  the  rail\\'tiy  company  'had 
conjstructed  ai  fence  across  a  legally  established  high- 
way, and  had  made  a  crossing  from  one  hundred  and 
fifty  to  two  hundred  and  fifty  feet  west  of  the  legally 
established  highway.  It  appears  that  before  the  rail- 
w^ay  was  constructed,  at  certain  seasons  of  the  year 
and  when  the  ground  was  wet,  the  travel  was  not  on 
the  highway  at  the  point  where  the  railroad  afterwards 
crossed  it,  but  at  the  point  where  the  crossing  was  made, 
and  the  public  had  used  that  crossing  more  than  two 
years  when  the  animals  in  controversy  in  that  case  were 
killed.  Therefore  there  was  evidence  of  a  dedication 
of  the  crossing  by  the  railway  company  and  an  accept- 
ance by  the  public.  SUde  v.  Birmingham,  74  Iowa,  410. 
It  is  true  the  crossing  made  in  the  Sow^ard  Case  was 
more  than  sixty-six  feet  in  width,  t>ut  tiiat  fact  does  not 
appear  to  have  had  any  efifect  in  the  decision  of  the  case. 
The  case  of  Kiiotcles  v,  Cify  of  Muscatine,  20  Iowa,  248, 
also  cited  by  the  appellant,  did  not  involve  the  question 
which  is  controlling  in  this  case,  and  is  not  in  point.  We 
conclude  that  the  question  involved  in  the  certificate 
must  be  answered  in  the  affirmative,  and  the  judgment 
of  the  district  is  atfirmed. 
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E.  J.  Kingsbury  v.  The  Chicago,  Milwaukee  &  St.      SJ  4^j 
Paul  Railway  Company,  Appellant,  and  C.  W. 
Kingsbury  v.  The  Same  Defendant,  Appellant. 

Pleading.  In  an  action  to  recover  damages  for  the  killing  of  a  horse 
which  entered  on  the  right  of  way  at  a  point  where  the  company 
1  had  a  right  to  fence,  a  general  denial  presents  the  issue  whether 
the  railroad  had  a  right  to  fence  at  the  point  in  question,  and  not 
whether  it  had  legal  excuse  for  failing  to  do  so.  The  last  is  mat- 
ter in  estoppel  which  must  be  specially  pleaded. 

Same.    If  the  fact  that  a  duty  required  by  law  involves  difficulty  or 

1  expense  would  be  a  legal  excuse  for  failure  to  meet  the  require- 
ment, it  must  be  pleaded  as  a  matter  of  affirmative  defense,  to  be 
available. 

Same:  Inslmctions,  In  an  action  against  a  railroad  company  for  the 
killing  of  live  stock,  resulting  from  the  failure  of  said  road  to 
build  a  fence  along  a  portion  of  its  right  of  way,  acts  of  plaintiff 

2  excusing  such  neglect  are  not  available  under  a  general  denial, 
and  under  such  issues,  an  instruction  allowing  a  recovery  if  a 
horse  was  killed  through  neglect  of  defendant  to  fence,  is  proper. 

Fences.    A  fence  built  along  his  holding  by  a  tenant  of  lands  leased 

3  from  a  railway  company  is  not  a  right  of  way  fence,  in  the  absence 
of  some  agreement,  express  or  implied. 

Evidence:  katluo.\j)3.  A  finding  that  horses  killed  on  a  railroad 
right  of  way  entered  at  a  point  where  there  was  no  fence,  will  be 

4  supported  by  evidence  that  the  hoofprints  of  the  animals  indi- 
cated such  to  be  the  fact. 

Appeal  from  Appanoose  District  Court. — Hon.  T.  M. 
Fee,  Judge. 

Friday,  December  17,  1897. 

The  two  cases  are  so  nearly  identical  in  facts  that 
th-ey  were  tried  together  below,  and  are  so  submitted  in 
this  court.  Our  consideration  will  have  especial  refer- 
ence to  the  first-entitled  case.  The  defendant's  line  of 
road  crosses  plaintiflE's  land.  On  plaintiff's  land,  and 
adjacent  to  defendant's  right  of  way,  is  a  coal  mine, 
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which  in  1888  was  leased  to  the  Enterprise  Coal  Com- 
pany for  a  term  of  fifty  years.  For  the  use  of  the  coal 
compajiy  in  shipping  its  coal,  the  defendant  comxwiny 
run  a  spur  track  from  its  main  line  to  and  i>ast  the  mine. 
The  area  occupied  by  the  coal  company  was  from  one 
and  one-half  to  two  acres,  on  which  were  its  shaft, 
m'aehinery,  dumping  ground,  and  other  conveniences 
for  the  operation  of  the  mine,  and  across  this  the  spur 
track  was  built  and  operated.  Before  'the  construction 
<>t  the  spur  track,  the  right  of  way  fence  had  extended 
along  the  main  line  of  defendant's  road.  The  mine  is  on 
the  north  side  of  the  main  line,  and  around  the  area  we 
have  mentioned  is  a  fence,  built  by  plaintiff,  which  con- 
nects on  the  east  of  the  coal  mine,  and  also  on  the  west 
of  it,  with  the  right  of  way  fence  alonlg  the  main  Unv. 
Between  these  points  of  connection  there  is  no  right  of 
way  fence,  as  the  one  once  there  had  been  taken  away 
or  broken  down,  and  the  track  is  oi)en  to  the  space 
around  which  is  the  fence  of  plaintiff's  albove  described. 
We  should  state  here  that  we  may  be  mistaken  as  to 
some  of  the  facts,  for  the  testimony  designates  lines  and 
locations  by  letters^  figures,  and  a  dotted  line  on  a  plat, 
and  all  of  'the  figures,  most  of  the  letters,  and  the  dotted 
line  are  omitted  from  the  plat,  so  that  some  of  the  evi- 
dence is  absolutely  unintelligible.  As  we  understand, 
plaintiflPs  horse  and  one  belon'ging  to  his  son  (who  is 
plaintiff  in  the  other  suit)  passed  through  a  gate  in  the 
fence  made  by  plaintiff,  that  we  have  described,  and 
then  across  the  coal  land,  onto  the  right  of  way,  and 
were  killed  by  a  passing  train.  These  actions  are  to 
recover,  under  the  statute,  for  double  their  value.  There 
were  verdict  and  judgment  in  each  case  for  the  plain- 
tiff, and  the  defendant  api>ealed. — Affirmed. 

Mabry  &  Payne  for  appellant. 
C.  F.  Howell  for  appellees. 
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Geangbe,  J. — I.  The  petition  alleged  a  failure  to 
fence  the  right  of  way  at  a  point  where  defendant  had 
a  right  to  fence,  an<l  also  negligence  in  the  operation  of 

defendant's  trainl,  as  the  cause  of  the  inj  ury .  The 
1         answer  is  a  denial.    The  court  gave  the  case  to 

the  jury  only  on  the  question  of  the  neglect  to 
temie  the  right  of  way.  We  do  not  understand  appel- 
lant to  elaim  but  that  defendant  had  the  right  to  fence 
its  right  of  way  at  the  point  where  the  horses  came  onto 
it, — that  is,  between  the  points  east  and  west  of  the  co-al 
land;  but  its  claim  is  that,  because  of  the  mutual  inter- 
ests of  the  jKurtiea,  the  defendant  was  excused'  from 
keeping  a  fence  on  that  part  of  its  right  of  way.  It  is 
not  claimed  that  plaintiff  ever  made  any  agreement  to 
that  effect.  If  he  has  no  right  now  to  insist  that  the 
company  should  maintain  a  fence  at  the  place  in  con- 
troversy, or  be  liable  for  a  neglect  to  do  so,  it  must  be 
because  of  his  acts  in  leasing  the  land  for  mining  pur- 
poses, and  fencing  around  it  as  he  did.  The  legal  effects 
of  the  acts,  if  sufficient  as  a  defense,  would  be  an  estop- 
pel, ^  hich  is  not  pleaded,  and  it  must  be  before  advan- 
tage could  be  taken  of  it.  Glenn  v.  Jeffrey,  75  Iowa,  20. 
The  rule  is  familiar.  The  issues  under  a  general  denial, 
presented  simply  the  question,  had  the  company  the 
right  to  fence  its  right  of  way  at  the  point  in  question? 
not,  has  it  a  legal  excuse  for  not  so  doing?  The  latter, 
if  it  should  be  that,  because  of  the  acts  of  plaintiff,  or 
the  relation/ship  of  the  parties  arising  from  plaintiff's 
acts,  or  the  mutual  interests  of  the  parties  growing  out 
of  the  coal-mining  interests,  it  was  not  bound  to  fence, 
would  be  an  aflftrmative  defense,  to  be  pleaded  as  such, 
and  does  not  arise  on  a  denial,  as  in  this  case.  We  take 
it  that  the  court  below  took  this  view  of  the  issues,  for  it 
denied  the  admission  of  evidence  on  th^  theory  of  an 
affirmative  defense,  and  submitted  the  case  on  tlie 
theory  alone  of  the  defendant's  liability  if  it  had 
7oT,.  104la— .5 
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neglected  to  'build  or  maintain  a  fence  along  its  rigbt  of 
way  at  iShe  point  in  question,  and  the  horses  went  onto 
the  right  of  way,  and  were  killed  in  consequence  of  it. 
It  bold  the  jury  that  if  there  had  been  such  neglect,  and 
the  horses  were  so  killed,  there  should  be  a  recovery. 
We  think  the  rule  thus  stated  is  the  correct  one  under 
the  issues.  Thus  understood,  the  facts  to  warrant  a 
recovery  were  without  dispute  so  far  as  the  acts  of  the 
defendant  were  involved  conicemdn:g  the  fence.  It  was 
simply  a  question  if  thie  horses  were  killed  in  conse- 
quence of  the  failure  to  maintain  the  fence,  and  the 
amount  of  damage.  It  is  said  in  argument  tliat  the 
company  could  not  keep  a  fenee  along  the  right  of  way 
ail  this  place  without  making  a  cattle  guard  on  the  spur 
track.    That,  of  course,  would  involve  expense, 

2  but  it  would  not  change  the  right  of  defendant  to 
maintain  the  fence.    The  case  turns  on  the  right 

to  maintain  the  fen-ce  and  the  failure  to  do  so.  If  diffi- 
culties or  costs  in  so  doing  would  be  an  excuse  in  law, 
it  would,  as  before  statedt,  lye  a  matter  of  affirmative 
defense  to  be  pleaded.  Some  assignments  are  argued 
on  the  ruling  as  to  the  admission  of  evidence.  Such 
rulings  were  in  line  with  the  court's  theory  that  the 
claim  of  mutual  interests  or  understandings,  as  a 
defense,  was  not  involved,  which  we  hold  to  be  correct. 
The  court  said  to  the  jury  that  the  fence  built  by  plain- 
tiflf  around  the  leased  land  was  not  a  right  of  way  fence, 
and  the  court  was  clearly  riglit  The  undisputed  facts 
show  it  to  be  a  fence  built  by  plaintiff  from  the 

3  right  of  way  line,  on  the  east  of  the  coal  land  to 
the  same  line  on  the  west,  inclosing  a  piece  of 

plaintiff's  land  that  he  had  leased.  It  could  only  be 
treated  as  a  right  of  way  fence  by  virtue  of  some  agree- 
ment, expressed  or  implied^  to  that  effect;  and,  as  we 
'have  said,  no  such  if5sue  is  presented.  The  court,  how- 
ever, offered  defendant  the  right  to  show  that  tlie  fence 
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built  by  the  plaintiflf  was,  by  arrangement,  to  be  taken 
and  adopted  in  lieu  of  a  right  of  way  rfence;  but  the 
offer  was  dispegarded.  Bond  v.  Railroad  Co.j  100  Ind. 
301,  and  some  other  cases  are  cited.  None  of  them  are 
against  our  conclusion  here.  This  case  turns  on  a  ques- 
tion of  pleadings.    Those  deal  with  issues  presented. 

II.    A  question  is  made  as  to  the  sufficiency  of  the 
evidence  to  show  that  the  horses  went  onto  the  right  of 
way  where  there  was  no  fence.     In  this  respect  we 
experience  a  difficulty  because  of  what  we  have 
4  said  as  to  the  defective  plat  to  which  the  testi- 

mony refers^  and,  without  the  reference  letter, 
figure,  or  mark,  the  evidence  is  in  some  respects  obscure. 
A  witness  refers  to  a  dotted  line  on  the  plat  as  indicat- 
ing the  i>oinit  at  which  it  is  thought  the  horses  went  onto 
the  right  of  way.  There  is  no  such  dotted  line  on  the 
plat  before  us.  The  only  dotted  line  is  that  indicating 
the  railway  track.  It  does,  however,  appear  that  there 
were  indications  that  the  horses  went  from  the  coal 
land  onto  the  right  of  way,  because  of  tracks  to  show 
that  fact.  Some  cases  cited,  holding  the  evidence  insuf- 
fi^cient  to  show  that  stock  went  onto  the  track  at  the 
point  where  no  fence  was  kept,  are  not  like  this  in  their 
faicts,  and  do  not  control  it.  We  think  the  evidence  in 
this  respect  is  such  that  the  question  was  one  for  the 
jury.    The  judgment  in  each  case  will  stand  afpiemed. 
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Shonkwiler,  I.  N.  Drake,  and  0.  M.  Whitman  v.  ' 

D.  T.  Stewart  and  George  Atkinson. 

Unlet.  Law:  pharmacist's  permit.  Under  Acts  TArenty-fifth  Gen- 
eral Assembly,  chapter  63,  section  1,  which  provide  for  the  assess- 
ing of  a  tax  for  the  selling  of  liquors  against  persons,  other  than 
registered  pharmacists  holding  permits,  such  a  pharmacist  is  not 
liable  for  the  tax  although  selling  liquor  in  violation  of  his  per- 
mit. A  statute  which  is  clearly  expressed  must  be  given  the  effe(  I 
of  the  legislative  intent  as  thus  expressed. 
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Apj^ealfrom  Q'Brien  District  Court.— Ron.  Geoegb  W. 
Wakefield,  Judge., 

Pbiday,  Dboembee  17, 1897. 

W.  P.  Briggs  for  appellants. 

Milt  H.  Allen  for  appellees. 

KiNNE,  C.  J. — I.  Defendant  Stewart  was  the 
)wner  of  certain  real  estate  in  the  town  of  Hartley, 
O'Brien  eounty,  Iowa.  He  was  conducting,  in  1595, 
upon  eaid  premises,  a  drug  store  and  pharmacy.  Def  endr 
ant  Atkinfion  was  employed  by  Stewart  as  a  clerk  in 
said  piharmaicy,  and  both  appellees  were  registered 
pharmiacieta^  and  their  certificates  as  such  were  in  force. 
The  district  court  of  O'Brien  county,  in  May,  1890, 
issued  a  permit  to  defendant  Stewart,  under  the  laws 
of  this  state,  authorizing  him  to  keep  andi  sell  intox- 
icating liquors  in  his  pharmacy  for  certain  purposes, 
which  permit  was  in  full  force  in  the  year  1895,  and  at 
the  time  of  the  assessing  of  the  tax  hereinafter  men- 
tioned. In  June,  1895,  the  assessor  of  the  town  of  Hart- 
ley assessed  against  the  defendant  and  against  the 
premises  a  tax  of  six  hundred  dollars  for  selling  intox- 
icating liquors  in  and  upon  said  premises  during  said- 
year,  said  assessment  being  made  under  the  provisions 
of  chapter  62,  Acts  Twenty-fifth  General  Assembly, 
known  as  the  "mulct  law.''  TJnider  said  assessment,  the 
board  of  supervisors  of  said  county  levied  a  tax  of  six 
hundred  dollars  against  the  defendant  and  against  said 
premises.  Thereafter  defendant  presented  a  petition  to 
said  board  of  supervisors  for  the  a^batement  of  said 
assessment  and  tax,  and,  upon  a  hearing  thereon,  said 
board,  finding  that  said  tax  was  wro-ngfully  assessed 
and  levied,  did  abate  and  cancel  the  same.  Plaintiffs 
appealed  from  the  decision  of  said  board'  to  the  district 
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court  of  said  <jouiity.  Upon  a  trial  and  bearing  had 
before  said  court,  the  action  of  the  Iward  of  supervisors 
in  abatin^g  said  tax  was  approved,  and  a  judgment  was 
entered  against  said  plaintiffs  for  costs.  They  appeal. — 
Affirmed. 

II.  This  record  presents  a  single  question  for  our 
determination.  If  a  registered  pharmacist,  who  has  a 
I)ermit  for  the  keeping  and  selling  of  intoxicating 
liquors  under  the  laws  of  this  ©tate,  keeps  for  sale  or 
sells  intoxicating  liquors  in  violation  of  his  permit,  is 
he  liable  to  the  payment  of  the  tax  imposed  under  the 
provisions  of  the  mul-ct  law?  Section  1,  chapter  62, 
Acts  Twenty-fifth  General  Assembly,  provides:  "There 
shall  be  assessed  against  every  person^  partners'hip  or 
corporation,  other  than  registered  phjarmaeists  holding 
permits,  engaged  in  selling  or  keeping  with  intent  to 
sell,  any  intoxicating  liquors,  and  upon  any  real  prop- 
erty and  the  owner  thereof,  within  or  whereon  intox- 
icating liquors  are  sold,  or  kept  with  intent  to  sell  in 
this  state,  a  tax  of  six  hundred  dollars  per  annum.'' 
Section  2  provides  that  it  ^hall  be  the  duty  of  the  asses- 
sor to  return  to  the  county  auditor  of  each  county  "a 
list  of  places^  with  name  of  occupant  or  tenant,  and 
owner  or  agent,  where  intoxicating  liquors  are  sold,  or 
kept  for  sale  as 'herein  contemplated,  with  a  description 
of  the  real  property  wherein  or  whereon  such  traffic  is 
conduKrted.^'  It  is  not  necessary  to  refer  to  other  sec- 
tions of  the  act.  By  section  1  of  the  act,  "registered 
pharmoicists  holding  permits''  are  expressly  exempted 
from  this  tax.  The  argument  of  appellant  is  that  the 
legislature  must  have  intended  that  the  exemption 
should  iK)t  apply  to  such  postered  pharmacists  hold- 
ing permits  who  sell  intoxica)ting  liquors  in  v' relation  of 
said  permits.  The  statute  makes  no  such  provision,  and 
we  cannot  assume  the  prerogatives  of  the  legislature, 
and  add  to  its  plain  provisions.  If  the  statute  was 
ambiguous  or  uncertain  as  to  the  persons  or  property 
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who  ahould  be  subject  to  this  tax  burden,  we  might  well 
fallow  eppellants'  suggestion,  and  seek  for  the  intent 
Off  tibe  legislature  in  the  enactment  of  the  act.  Indeed, 
if  the  language  of  the  aict  was  such  aiS  that  it  was  sub- 
ject to  two  constructions,  one  of  which  would  effectuate 
the  mamfest  intent  of  the  law-making  x)ower,  it  might 
'be  our  duty  to  give  effect  to  that  intent.  But  such  is 
mot  the  case.  Section  45  of  the  Code  of  1873  provides: 
"In  the  construction  of  the  statutes,  the  following  rules 
shall  be  observed,  unless  such  constTuction  would  be 
inconsistent  with  the  mamfest  intent  of  the  general 
assembly  or  repugnant  to  the  context  of  the  statue.*' 
And  in  paragraph  2  of  said  section  it  is  provided: 
"Words  and.  phrases  shall  be  construed  according  to 
the  context  and  the  approved  usage  of  the  language.*' 
Here  is  a  statute  plainly  exempting  certain  i)ersons 
from  the  tax  imposed.  There  is  no  other  provision  in 
the  act  which  even  tends  to  sihow  that  the  legislature 
did  not  intend  just  what  the  plain  provisions  of  this 
exception^  construed  according  to  the  approved  usage 
of  the  language,  mean.  This  is  the  only  statute  which 
undertakes  to  impose  a  tax  ui>on  the  business  of  keep- 
ing for  sale  or  selling  intoxicating  liquorfe.  This  court 
is  committed  to  the  rule  that,  when  the  legislative 
intent  is  clearly  expressed,  it  is  our  duty  to  so  construe 
the  statute  as  to  give  force  and  effect  to  such  intent. 
French  v.  French,  84  Iowa,  655.  Many  rules  might  be 
referred  to  touching  the  construction  of  statutes,  but  it 
is  not  necessary  that  we  do  so,  in  view  of  the  plain  pro- 
visions of  the  section  under  consideration.  Indeed,  it  is 
a  case  where  the  language  used  is  too  plain  to  require 
constnictioii.  The  action  of  the  district  court  was 
proper.— Affirmed. 
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C.  C.  White,  Appellant,  v.  L.  Lbdbbttbe. 

Costs.  Under  Code  1878,  sections  2988,  2984,  making  the  costs  of 
different  issues  taxable  against  the  party  who  fails  to  succeed 
on  such  issue,  costs  are  properly  divided  between  plaintiff  and 
defendant  in  an  action  on  a  contract  for  the  sale  of  live  stock, 
where  plaintiff  succeeds  on  the  issues  raised  by  the  pleadings  that 
the  matters  in  controversy  had  been  settled,  and  that  the  defend- 
ant accepted  the  stock  under  the  contract,  although  as  not  in  full 
performance  thereof,  and  defendant  succeeds  on  the  issue  raised 
by  a  counter-claim  asking  for  a  reduction  from  the  amount  due, 
on  account  of  pUuntiffs  non-performance  of  the  contract. 

Appeal  from  Appanoose  District  Court. — Hon.  T.  M. 
Feb,  Judge. 

Fbiday,  December  17,  1897. 

Appeal  from  an  order  and  j  udgment  taxing  certain 
coste  to  plaintiflf,  White. — Modified  and  affirmed. 

C.  F.  Howell  for  appellant. 

Mahry  &  Payne  for  appellee. 

Deemer,  J. — ^Appellant  sued  upon  a  written  eon- 
tract  for  the  sale  of  certain  live  stock  to  the  defendant, 
alleging  tftiat  he  had  delivered  the  stock  to  defendant 
pursuamt  to  the  terms  of  the  written  instrument,  and 
that  thiere  was  due  him  thereunder  the  sum  of  four 
•hundred  and  seventy-five  dollars,  witth  twenty-five  dol- 
lars additional  as  damages  for  its  non-performance. 
Defendant  admitted  the  execution  of  the  contract,  but 
denied  performance  on  the  part  of  the  plaintiff.  He 
also  pleaded  a  settlement.  Defendant  further  pleaded 
a  counter-<ilaim,  based  upon  plaintiff's  non-performance 
of  the  contract,  and  asked  for  a  deduction  from  the 
amount  due  on  account  thereof  in  the  sum  of  one  hundred 
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and  thirteen  dollare.  The  plaintiff,  in  reply,  denied  the 
allegations  of  the  counter-claim^  and  pleaded  a  waiver 
on  the  part  of  the  defendant  of  any  failure  on  his  (plain- 
biff's)  part  by  acceptance  of  the  stock  and  a  promise  to  pay 
the  contract  price.  In  an  amendment  to  his  i>etitionv 
tiled  after  the  case  was  called'  for  trial,  plaintiff 
admitted  that  the  «tock  delivered  by  Mm  did  not  meet 
the  obligations  of  his  contract,  but  pleaded  waiver  on 
the  part  of  the  defendant,  and  a  parol  agreement  to 
accept  the  stock  so  delivered  as  a  full  i>erformance. 
Evidence  was  adduced  on  all  of  these  issues,  and  the 
court  submitted  the  various  questions  of  fact  to  a  jury. 
The  jury  returned  a  verdict  for  the  plain$tiff  in  the  sum 
of  five  hundred  and  thirteen  dollarsw  Thereafter  defend- 
ant filed  a  motion  for  a  new  trial.  While  this  motion 
was  pending,  the  parties  entered  into  an  agreement  to 
the  effect  that  in  consideration  of  the  defendant's  with- 
drawing his  motion  plaintiff  would  relinquish  one  hun- 
dred dollars  from  the  amount  of  the  verdict  returned; 
that  judgment  should  be  rendered  as  if  the  verdict  had 
been  for  four  hundred  and  thirteen  dollars;  and  that  the 
court  should  dispose  of  the  question  of  costs  as  if  the 
verdict  had  been  for  this  last-named  amount;  the  exact 
language  of  the  stipulation  with  relation  to  costs  being 
as  follows :  "It  being  the  intention  that  this  stipulation 
^all  leave  open  the  question  of  costs  to  be  disposed  of 
and  adjudicated  according  to  law,  and  shall  be  no 
waiver  by  either  party  of  their  right  to  have  the  court 
dispose  of  the  question  of  costs  to  all  intents  and  pur- 
IK)ses  tlie  same  as  if  said  verdict  had  been  rendered  by 
the  jury  for  four  hundred  and  thirteen  dollars,  that  the 
defendant  ^hall  have  the  same  right  to  file  and  submit 
his  motion  as  to  the  costs,  and  have  the  same  passed 
upon  by  the  court  according  to  law,  to  all  intents  and 
purposes  the  same  as  if  said  verdict  had  been  for  four 
hundred  and  thirteen  dollars  originally/^    Thereupoiji 


Dec.  1897]  White  v.  Lbdbbttibel  73 

defendanrt:  filed  a  motion  to  tax  all  coets  to  plaintiff. 
This  motion  was  sustained,  and  it  is  from  the  ruling 
upon  tihis  motion  that  the  appeal  is  taken. 

In  the  bill  of  exceptions  filed  in  the  case  we  find 
this  statement  of  the  trial  judge:  "In  addition^  and 
explanatory  of  the  stipulations  of  the  parties  for  remis- 
sion of  one  hundred  dollars  from  the  verdict  of  the  jury, 
signed  and  filed  by  them  in  writing,  as  above  set  out,  at 
the  time  of  the  submission  of  defendant's  motion  to  tax 
the  costs  to  plaintiff,  it  was  orally  agreed  by  both  par- 
ties in  open  court,  and  the  motion  was  so  argued  in  that 
view,  that  the  remission  of  the  ome  hundred  dollars  by 
the  plain/tiff,  in  order  to  avoid  the  probability  of  a  new 
trial,  should  have  the  same  force  and  effect,  and  the 
court  should  so  treat  it  in  •considering  said  motion,  as  if 
the  jury  had  specifically  found  for  the  defendant  one 
hundred  dollars  on  his  counter-claim.'^  The  counter- 
claim-to  Which  we  have  referred  was  filed  after  the  jury 
was  sworn  and  some  of  the  evidence  adduced.  Turning 
now  to  the  issues,  we  see  that,  briefly  stated,  they  were 
three:  (1)  That  plaintiff  did  not  comply  with  the  con- 
tract on  his  part;  (2)  that  there  was  a  settlement  of  the 
matters  in  controversy;  and  (3)  the  counter-claim  of 
defendant.  Plaintiff  had  the  affirmative  on  one,  and 
the  defendant  on  two  of  them.  Under  the  stipulations 
and  agreements  of  the  parties  it  is  apparent  that  defend- 
ant must  have  recovered  on  his  counter-cladm,  and  it  is 
likewise  apparent  from  the  verdict  returned  that 
defendant  failed  on  his  issue  as  to  settlement,  and  that 
plaintiff  succeeded  in  convincing  the  jury  that 
defendant  accepted  the  stock  under  the  contract, 
although  not  as  in  full  i)erformanjce  thereof.  Under 
the  statute  (Code  1873,  sections  2933,  2934),  all  costs 
made  on  the  issue  presented  by  the  counter-claim  were 
proi)erly  taxable  to  the  plaintiff,  and  all  other  costs 
should  be  taxed  to  the  defendant.    As  nearly  as  we  are 
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able  to  judge  from  an  examinatioii  of  the  record,  about 
one-liialf  the  time  was  occuiried,  and  perhaps  one-half 
the  witnesses  were  examined^  with  reference  to  the 
counter-claim  upon  which  the  parties  now  agree  the 
defendant  was  successful,  and  in  equity  each  party 
should  pay  one^half  the  costs.  The  court  was  in  error 
in  taxing  all  the  costs  of  witnesses  and  expense  made 
necessary  in  securing  them,  to  the  plaintiff.  We  think 
the  costs  should  have  been,  equally  apportioned.  The 
parties  will  each  pay  one-half  the  costs  of  this  appeal. — 
Modified  and  affirmed. 


liil  68o|        ^'  ^'  Salyers  v.  D.  M.  Monroe,  et  al.j  Appellants. 


jii8  4oo|  fCegUi^enee:    instructions.    In  an  action  for  personal  injuries,  where 

1^    74  there  is  a  conflict  in  the  evidence  in  regard  to  the  circumstances 

Uq.^-^1  under  which  the  accident  occurred,  and  there  is  direct  evidence  of 

|i29  25ij.  3    proper  care  on  the  part  of  plaintiff,  it  is  prejudicial  error  to  instruct 

that  the  jury  are  to  take  into  consideration  the  natural  instinct  of 
man  to  guard  himself  from  danger  and  preserve  himself  from 
injury. 

Ifituess:  PERSONAL  TRANSACTION.  Under  Code  1873,  section  3639, 
providing  that  no  party  to  any  action  shall  be  examined  as 
a  witness  in  regard  to  any  communication  between  him  and  a 

1  person  who  is  dead  at  the  commencement  of  the  examination, 
against  the  survivor  of  such  deceased  person,  the  plaintiff  in  an 
action  for  personal  injuries  against  the  members  of  a  partnership 
is  incompetent  to  testify  to  a  conversation  with  one  of  the  part- 
ners who  dies  before  the  trial,  although  his  personal  representa- 
tive is  not  substituted  as  a  party  to  the  action. 

Appeal  from  Appanoose  District  Court. — Hon.  M.  A, 
Roberts,  Judge. 

Friday,  December  17,  1897. 

Action  at  law  to  recover  damages  for  personal  injur- 
ies sustained  by  the  plaintiff,  for  which  the  defendants 
are  alleged  to  be  liable.  There  was  a  trial  by  jury,  and  a 
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verdict  and  judgment  for  the  plaintiff.    The  defend- 
ants appeal — Reversed.    . 

George  D.  Porter  and  J.  A.  Elliott  for  appellants. 

C.  F.  Howell  and  L.  T.  Richmond  for  appellee. 

Debmer,  J.— In  the  latter  part  of  the  year  1893, 
the  defendants,  D.  M.  Monroe,  H.  P.  Ri-chardson,  and 
John  Benefiel  (now  deceased),  constructed  a  co»al  s'haft 
for  the  purpose  of  opening  a  mine  on  land  which 
belonged  to  Monroe.  Ri-chardson  was  in  charge  of  the 
work,  although  Monroe  assisted,  anki  the  plaintiff  was 
an  employe.  Coal  was  reached  at  a  depth  of  about  fifty 
feet.  The  shaft  was  divided  by  partitions  into  three  sub- 
divisions or  compartments,  one  of  which  was  for  air, 
and  two  for  hoisting  purposes.  The  middle  shaft  was  in 
use  at  the  time  plaintiff  was  injured;  and  the  men  and 
materials  were  lowered  to  and  raised  from  the 
bottom  by  means  of  a  pulley  fastened  to  a  timber, 
suspended  above  the  mouth  of  the  shaft.  A  rope 
passed  over  the  pulley,  and  a  horse  was  hitched 
to  one  end  of  the  rope.  A  bucket  was  provided 
to  be  fastened  to  the  other  end.  Whatever  was 
to  be  raised  from  the  shaft  was  attached  to  the  lower 
or  shaft  end  of  the  rope,  and  was  drawn  up  by  the  horse. 
When  men  were  raised  and  lowered^  they  sometimes 
sat  upon  a  stick  which  was  fastened  to  the  rope  in  a 
•horizontal  position.  In  the  latter  part  of  September,  of 
the  year  named,  when  the  shaft  was  nearly  com- 
pleted, the  plaintiff,  who  was  at  the  bottom  of 
the  shaft,  was  directed  by  Richardson  to  come  out, 
and  bring  his  shovel.  In  obedience  to  that  order, 
plaintiff  fastened  the  stick  to  the  rope,  placed  him- 
self in  the  proper  position,  and,  with  his  shovel 
in  one  hand  and  the  rope  in  the  other,  was  drawn 
towards  the  top  of  the  shaft.    When  within  five  or  six 
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feet  of  thie  top,  Ms  tead  camie  in  contact  with,  a  board 
wMch  had  been  placed  aK^roes  one  side  of  the  shaft  for 
use  in  completing  the  woodwork.  He  was  thereby 
thrown  from  the  ©tick,  and  fell  to  the  bottom,  and 
received  the  injuries  for  whicb  he  seeks  to  recover.  He 
alleges  tha*  the  defendants  were  co-partners  in  sinking 
and  completing  the  shaft  and  in  opening  the  mine,  and 
were  responsible  for  Richardson's  undertakings  and 
acts  connetrted  therewith;  that  he  had  agreed,  and  it 
was  his  duty,  to  so  manage  the  rope,  when  plaintiff  was 
being  drawn  from  the  shaft,  as  to  prevent  his  coming  in 
contact  with  the  board,  but  that  at  the  time  of  the  acci- 
dent he  neglected  to  attend  to  his  duty  with  respect  to 
the  rope,  and  that  his  failure  to  do  so,  or  to  cause  the 
speed  of  the  horse  to  slacken  as  the  plaintiff  approached 
the  board,  was  the  cause  of  the  accident.  The  defendants 
deny  that  they  were  co-pairtneps  when  the  accident 
occurred ;  deny  that  thte  plaintiff  was  employed  by  them; 
and  aver  that  he  knew  of  the  existence  of  the  board  in 
question,  but  made  no  objection  thereto^  and  continued 
to  work  without  protest,  thereby  waiving  liability  on 
the  part  of  the  defendants  on  account  of  its  proximity 
to  the  shaft.  The  death  of  Benefiel  was  shown  at  the 
trial,  but  his  administrator  was  not  substituted  as  a 
party,  and  the  trial  proceeded,  and  judgment  was 
rendered  against  Monroe  and  Richardson. 

I.  The  appellants  complain  because  the  plaintiff 
was  i)emiitted  to  testify  in  regard  to  a  conversation  he 
had  with  Benefiel,  upon  the  ground  that,  at  the  time 

of  the  trial  Benefiel  was  deceased,  and  for 
1  that  reason  the  testimony  was  incompetent, 

under  section  3639  of  the  Code  of  1873.  That 
section  contains  the  following:  "No  party  to  any 
action  or  proceeding,  nor  any  person  interested  in  the 
event  thereof,  ♦  ♦  ♦  shall  be  examined  as  a  wit- 
ness in  regard  to  any  personal  transaction  or  •commum- 
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cation  between  Bueh  witness  and  a  person  at  the  com- 
mencement of  such  examination  deceased,  ♦  ♦  ♦ 
against  the  ♦  ♦  ♦  survivor  of  such  deceased  per- 
son." It  was  said  in  Reynolds  v.  Insurance  Co.,  80 
Iowa,  565,  that  "the  word  ^urvivor^  is  usually  applied 
to  th^  longest  liver  of  two  or  more  partners  or  trustees, 
and  has  been  applied  in  some  eases  to  the  longest  liver 
of  joint  tenants,  legatees,  and  to  others  having  a  joint 
interest  in  anything."  See,  also,  Broivn  v,  Allen,  35 
Iowa,  311,  and  17  Am.  &  Eng.  Enc.  Law,  1154,  and  notes. 
A  surviving  partner  is  within  both  the  letter  and  the 
spirit  of  the  statute.  As  he  cannot  have  the  benefit  of 
•the  testimony  of  his  deceased  partner  as  to  what  the 
conversation  really  was,  lie  should  not  be  made  liable 
on  tlie  testimony  of  his  adversary  respecting  it.  Since 
the  mouth  of  one  of  the  parties  to  the  conversation  is 
closed  by  deaths  the  law  compels  the  other  to  remain 
silent.  The  fact  that  the  representative  of  the  deceased 
partner  was  not  a  i>arty  to  the  action  is  immaterial.  It 
may  be  said  that  the  defendants  denied  they  were  part- 
ners, but  the  testimony  in  question  was  admissible  only 
on  the  theory  that  a  partnership  existed,  and  was  sub- 
ject to  the  statute  applicable  to  the  survivor  of  a 
deceased  partner.  It  was  held  in  Brown  v.  Allen,  supra, 
that  the  defendant  was  comi)etent  to  testify  to  an  a  gree- 
ment  made  between  himself  and  the  deceased  partner 
of  the  plaintiff;  but  that  action  arose  under  section 
3982  of  the  Kevision  of  1860,  which  did  niot  contain  the 
provision  which  is  controlling  in  this  case.  It  follows 
from  what  we  have  said  that  the  testimony  in  question 
was  improperly  received. 

II.  On  the  trial  of  the  case,  plaintiff  submitted 
evidence  which  tended  to  show  that  he  was  free  from 
negligenee  wMch  contributed  to  the  accident,  and  that 

Ri-Chardson,  who  was  at  the  top  of  the  shaft,  had 
2  agreed  to  so  manage  the  rope  as  to  prevent  the 

plaintiff  from  coming  in  contact  with  the  board, 
but  h!ad  negligrently  failed  to  attemd  to  that  duty.    The 
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evidence  on  part  of  the  defendanite  tended  to  show  that 
Eichardson  had  not  agreed  to  manage  the  rope  as 
claimed;  that  it  was  not  his  duty  to  do  so;  and  that  he 
was  not  guilty  of  any  negligence  which  caused  or  con- 
tributed to  the  accident  The  court  charged  the  jury 
that  tihe  plaintiff,  in  order  to  recover,  must  show  that, 
at  the  time  of  the  accident,  lie  was  in  the  exercise  of 
ordinary  care  and  caution,  and  that  his  own  negligence 
or  want  of  ordinary  care  did  not  contribute  to  the 
injury.  The  eleventh  paragraph  of  the  charge  contained 
the  following:  "In  considering  the  question  of  whether 
the  plaintiff  was  negligent,  you  will  take  into  considerar 
tion  his  situation,  and  all  the  facts  and  circumstances 
surrounding  him  at  the  time,  his  conldition,  as  to 
whether  he  was  incumbered  with  a  shovel,  or  any  other 
incumbrance,  his  knowledge  of  the  dangerous  position 
of  said  board,  if  you  find  it  was  so  dangerous  and  he 
knew  it,  the  natural  instinct  of  man  to  guard  himself 
against  danger  and  preserve  himself  from  injury.  *  * 
*  All  these  matters  should  be  inquired  into  by  you, 
and  you  should  consider  all  other  facts  bearing  ui>on 
the  question  as  shown  by  the  evidence,  and  then  say 
whether,  under  all  the  circumstances,  he  acted  negli- 
gently or  otherwise."  The  jury  was  tlius  instructed  to 
consider  "the  nteitural  instinct  of  man  to  guard  himself 
against  danger,  and  preserve  himself  from  injury,"  in 
determining  whether  plaintiff  was  guilty  of  contribu- 
tory negligence.  It  is  settled  that  such  an  instruc- 
tion may  be  given  where  the  care  exercised  by  a  person 
at  the  time  of  an  accident  which  caused  his  death  is  in 
question,  and  direct  evidence  as  to  such  care  used  can- 
not be  had.  Waj/  v.  Railroad  Co.j  40  Iowa,  342.  But, 
when  there  is  such  evidence,  the  instinct  of  self-preser- 
vation cannot  be  given  any  weight.  Dunlavy  v.  Railway 
Go,,  66  Iowa,  439;  Whitsett  v.  Railway  Co.,  67  Iowa,  157; 
Reynolds  v.  City  of  Keokuk,  72  Iowa,  372»   The  eleventh 
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paragraph  of  the  charge  was  thtereltope  errarieonfl,  for 
the  reafiOB  that  the  plaintiff  gave  direct  testimoay 
respecting  the  care  he  used  at  the  time  of  the  accident. 
But  it  is  said  that  the  error  was  without  prejudice,  as 
he  alofne  knew  and  testified  as  to  such  care.  But  there 
was  a  conflict  in  the  evidence  in  regard  to  the  circum- 
arbancee  under  which  the  accident  oecurredi,  and  the 
jury  was  told  that  it  should  consider  the  natural  instintt 
of  mtan  to  preserve  himself  from  injury;  and  we  must 
presume  that  it  did  so,  and  cannot  say  that  it  did  not 
give  any  weight  to  the  instruction. 

III.  Questions  we  have  not  disciMisedi  are  sug- 
gested by  the  appellants,  but  some  of  them  are  not  pre- 
sented by  proper  assignment  of  error,  some  are  not 
argued,  and  others  are  not  likely  to  arise  on  another 
trial.  Therefore  we  need  not  consider  them.  For  the 
errors  pointed,  the  judgment  of  the  district  court  is 

BBVEBSBD. 


Zane  Spueribb  v.  William  MoClintook,  Defendant, 

Appellant,  Mabel  H.  Baker,  Intervener, 

Appellant. 

f^nd:  SETTING  DEED  ASIDE.  A  wldow  made  deed  to  F.  Part  of 
the  land  belonged  to  a  minor  and  a  bond  was  giyeu  that  the  minor 
should  deed  upon  attaining  majority.  The  land  passed  to  M  and 
the  bond  i^as  acquired  by  plaintiff.  When  the  minor  attained 
majority  she  desired  not  only  to  relieve  the  makers  of  the  bond 
from  liability,  but,  as  well,  to  perfect  the  title  of  M,  to  whom  the 
land  had  passed  Plaintiff  fraudulently  induced  her  to  make 
deed  to  him,  representing  that  by  so  doing  she  would  quiet  the 
title  of  M.    Eeld,  the  deed  should  be  set  aside. 

Appeal  from  Taylor  District  Court. — Hon.  W.  H.  Ted- 
FOBD,  Judge. 

Pbiday,  Decembeb  17, 1897. 


80         *f- '  Spurrier  v.  McCld^ook.  [104  lown 

Action  of  partition.    Decree  for  plaintiff.    AH  par 
tiee  appeal. —  Reversed. 

Charles  Thomas  and  Maxwell  &  Winter  for  appel- 
lants McClintook  and  Baker. 

Crum  &  Haddock  and  W.  M.  Jackson  for  plaintiff. 

KiNNB,  C.  J.— I.  Prior  to  January  21, 1888,  Sarah 
S.  Sargent  (widow)  was  the  ownler  of  the  northeast 
qiiiarter  of  section  5,  townehip  69,  range  32,  in  Taylor 
county,  Iowa,  except  an  undivided  one-eleven'tli  of  the 
same,  wMch.  her  minor  daughter,  Mabel  H.  Sargent, 
owned  by  inheritance  from  her  father.  On  January  21, 
1888,  Mrs.  Sargent  conveyed  the  whole  of  said  land  to 
George  H.  Finley,  by  wantanty  deed  containing  full 
covenanfts,  except  as  to  a  certain  mortgage  incumbrance 
thereoiL  When  this  deed  was  made,  all  of  the  paj^es 
to  the  tranisaction  understood  that  said  daughter  was 
the  owner  of  the  legal  title  to  aji  unldivided  one-eleventh 
interest  in  said  land,  and  "that,  as  soon  as  she  arrived  of 
age,  it  was  expected  s^he  would  fulfill  her  mother's  con- 
tract So  believing,  Mrs.  Sargent,  as  primnpal,  and 
John  Knox,  as  surety,  at  the  time  of  making  the  deed, 
executed  and  delivered  to  Finley  a  bond  by  wMch  they 
■bound  themselves  umto  "George  H.  Finley,  Ms  heirs, 
executors,  legal  representatives,  or  grantees,  in  the 
penal  sum  of  two  hundired/  and  fifty  dollars.^'  The  con- 
dition of  said  bomld  was  as  follows:  ^Whereas^  the 
above-bounden  Saraih  S.  Sargent  lias  this  day  made  war- 
ranty  deed  to  the  said  G^eo^ge  H.  Finley,  conveying  the 
northeast  quarter  of  section  five,  towntehip  sixty-nine, 
range  thirty-two^  in  TIaylor  county,  Iowa;  and  whereas^ 
the  above-bounden  Sarali  S.  Sargent  has  one  child,  viz. 
Mabel  H.  Sargent,  who  at  this  date  'has  not  arrived  at 
lier  majority:  Now,  if,  at  the  time  the  said  Mabel  H, 
Sargent  shall  amve  gt  her  majority,  she  will,  for  the 


Dec  1897]  Spubrikb  v.  McCliktock.  81 

txxDBtdieFatioii  of  oae  dollar,  quit-claim  her  interest  in 
above-described  land  to  said:  George  H.  Pinley,  his  heirs, 
execators,  legal  repreeentatives,  or  grantees^  then  and 
in  that  case  this  bond  to  be  null  and  void>  and  otherwise 
to  be  and  remain  in  full  force  and  eflfeot."  On  the  same 
day,  and  after  the  execution  and  delivery  of  the  deed 
and  bond  by  Mrs.  Sargent  to  Finley,  the  latter  executed 
a  mortgage  upon  the  whole  tract,  for  two  thousand  <lol- 
lars,  to  Monmouth  College.  Said  mortgage  contained 
full  covenants  as  to  warranty,  title,  etc.  Afterwards 
Finley  became  insolvemt.  Still  later  the  college  fore- 
closed its  said  mortgage,  and  procured  a  decree,  upon 
which  an  execution  issued;  and  the  premises  were  sold 
thereunder,  on  June  25, 1890,  to  the  appellant  McClin- 
tock.  Thereafter  McClintock  purchased  Finley's  equity 
of  redemption  in  said  land.  June  27, 1891,  the  sheriff  of 
the  county  executed  and  delivered  to  McClintock  a 
sheriff's  deed  for  said  land.  McClintock  took  posses- 
sion of  the  land,  and  has  ever  since  held  it.  In  Septem- 
ber, 1895,  the  daughter,  Mabel,  attained  her  majority, 
by  her  intermarriage  with  one  Frank  D.  Baker.  Mabel 
desired  to  fulfill  her  mother's  comtract,  and  to  release 
her  and  her  surety  from  liability  upon  the  bond,  or  on 
the  covenants  of  the  deed.  Knox,  the  surety,  was  an 
unicle  of  Mabel.  Plaintiff  induced  Mabel  and  her  hus- 
band to  'believe  that  a  deed  to  him  would,  in  effect,  be 
the  same  as  to  Finley ;  and  it  was  so  executed  and  deliv- 
ered to  plainitiff,  without  any  consideration  paid,  except 
the  nominal  sum-  of  one  dollar,  though  the  deed  con- 
tained an  expressed  consideration  of  two  hundred  and 
fifty  dollars.  Under  this  deed,  plaintiff  claimed  to  own 
an  undivided  one-eleventh  of  the  land,  and  began  this 
action  for  pairtition  thereof.  McClintock  answered, 
claiming  all  of  the  land;  that  the  deed  to  plaintiff  was 
procured  by  fraud,  connivance,  and  deception  of  both 
Finley  and  plaintiff,  «and  for  the  purpose  of  cheating 
Vol.  104  Ia~6 
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a/nd  d'efrauding  McClinftock,  and  of  easting  a  cloud  upon 
his  title.  Mabel  11.  Baker,  intervened,  alle^ng  the 
execution  of  the  deed  by  her  and  her  husband  in  fulfill- 
ment of  the  provi€/ions  of  the  bond,  and  that,  by  the 
fraud  and  misrepresentations  of  plaintiff  and  Pinley, 
she  wais  induced  to  make  the  deed  without  any  consider- 
ation, other  than  one  dollar  and  tlie  delivery  of  the  bond. 
She  offered  to  return  the  one  dollar,  and  asked  that  the 
deed  be  set  aside,  aud  that  McClintock's  title  be  quieted. 
A  decree  was  entei'ed  awarding  plaintiff  one-eleventh 
of  the  land,  subje»ct  to  a  lien  of  two  hundred  and  fifty 
dollars  against  the  same  in  favor  of  McOintock.  Ref- 
erees were  appoiu'ted  to  divide  or  sell  the  land,  and 
other  orders  were  made.  From  the  decree,  all  parties 
appeal. 

II.  We  first  consider  the  appeal  of  McClintock  and 
of  the  intervener.  It  is  clear  that  the  object  of  giving 
the  bond  was  to  make  good  to  Finley,  or  to  Ms  grantees, 
the  title  to  the  land  heretofore  described.  True  it  is, 
thiat,  on  arriving  at  her  majority,  Mabel  might  refuse  to 
convey  her  in'terest  in  the  land  to  either  Finley  or  Ms 
grantee,  in  wMeh  event  thte  penalty  of  the  bond  would- 
be  the  measure  of  the  liaMlity  of  the  makers  of  it.  But 
wtat  are  the  facts?  Mabel  and  her  husband,  as  the 
evidence  shows,  intended,  by  the  conveyance  which  they 
made,  to  not  only  take  up  the  bond,  and  thus  release 
the  obligors  therein  from  any  liability  thereon^  but  like- 
wise, by  the  same  act,  to  perfect  the  title  to  the  land  to 
McClintock,  who  had  acquired'  Finley's  interest  in  the 
land.  She  supposed  that  she  was  accomplishing  this,  in 
executing  the  deed  to  plaintiff.  Representations  to  that 
effect  were  made  to  her,  on  the  faith  of  which  she  exe- 
cuted and  delivered  the  deed.  We  think  it  is  clear  that 
she  would  never  have  executed  the  deed  to  plaintiff,  had 
she  not  supposed  that  the  result  would  be  as  we  have 
stated.  She  was,  then,  induced  to  make  title  to  plain- 
tiff by  reasons  of  representations  wMcb  were  false,  and, 
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no  doubt,  made  with  the  intent  to  deceive  her.  The 
plaintifiE  was  fully  advised  of  the  eituation.  He  knew, 
when  he  purchased^  the  bond,  of  its  object,  and  pur- 
posely and  fraudulently  induced  the  execution  of  the 
deed  to  himself.  Whether  he  could,  under  any  circum- 
stajiees,  cl-adm  any  right  under  the  bond,  by  assignment 
or  otherwise,  we  need  not  determine.  Certain  it  is  that 
he  could  not — at  least,  as  against  'his  grantor — ^acquire 
title  toy  reason  of  fraudulent  representations.  The  deed 
should  be  set  «aside,  ajid,  as  both  Mabel  and  McClintock 
ask  that  the  title  be  quieted  in  the  latter,  we  think  that 
the  decree  should  have  so  ordered.  The  intervener  and 
the  defendant  may,  if  they  so  elect,  have  a  decree  in 
this  court  setting  aside  and  canceling  said  deed,  and 
quieting  title  to  the  land  im  controversy  in  the  defend- 
ant, ajid  the  plaintiff  will  pay  the  costs,  or  the  case  will 
be  remanded  for  an  entry  of  such  a  decree  in  the  lower 
court  We  do  not  find  it  necessary  to  consider  other 
questions  discussed. 

III.  As  to  plaintiff^s  appeal:  The  parties  stip- 
ulated that,  in  ease  plaintiff  was  entitled  to  recover,  he 
should  receive  the  undivided  ojale^leventh  of  the  land. 
The  trial  court  apparently  overlooked  this  stipulation, 
and  made  a  charge  of  two  hundred  and  fifty  dollars 
against  the  one-eleventh  interest,  title  to  which  was 
found  to  be  in  the  plaintiff.  From  this  decree,  plaintiff 
appealed.  As  we  find  that  plaintiff  is  not  entitled  to 
any  relief,  the  decree  below  was  erroneous.  As  to  both 
appeals,  therefore,  the  cause  must  be  reversed. 


S.  P.  Beeman,  Appellant,  v.  The  Farmers  Pioneer 
Mutual  Insurance  Association. 

Insnrance:    assessment:    Waiver.    The  reception  by  a  mutual  insur- 
ance company,  after  a  loss  of  part  of  the  property  insured,  of  an 
1    assessment  which  had  become  payable  before  the  loss  occurred, 
does  not  waive  a  forfeiture  of  the  policy  for  non-payment  of  such 
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2  assessment,  under  a  provision  of  the  policy  that  it  shall  be  null 
and  void  in  case  of  non-payment  within  a  specified  time  "until" 
the  assessment  is  paid:  as  the  insured  had  the  right  to  make  the 
payment  at  any  time,  and  the  company  was  bound  to  accept  it, 
to  revive  the  policy  for  the  remaining  time  as  to  the  other  prop- 
erty. 

Same     A  second  assessment  by  a  mutual  insurance  company  after  a 
failure  of  a  member  to  pay  a  prior  assessment  within  the  time 

1  required  by  a  provision  of  the  policy,  that  if  any  member  fails  to 
pay  his  assessment  within  a  specified  time  after  receiving  notice 

2  thereof  his  insurance  shall  be  null  and  void  until  such  assess- 
ments are  paid,  does  not  estop  it  to  claim  that  it  is  not  liable  on 
the  policy  because  of  the  failure  to  pay  the  prior  assessment 

N^OTiCE  OF  ASSESSMENT.  A  mutual  iusuraucc  company  organized 
under  Acts  Sixteenth  General  Assembly,  chapter  103,  expressly 
prohibiting  such  companies  from  receiving  premiums  or  making 
8  dividends  is  not  within  Acts  Eighteenth  General  Assembly,  chap- 
ter 210,  section  1,  providing  that  in  every  instance  where  a  fire 
insurance  company  takes  a  note  for  the  "premium"  of  any  policy, 
such  company  shall  not  declare  the  policy  forfeited  or  suspended 
for  non-payment  of  the  note,  without  first  giving  a  prescribed 
notice.  Hence,  the  failure  on  part  of  such  mutual  company  to 
give  notice  which  conforms  to  such  statutes,  is  not  material. 

Apj^eal  from   Keokuk   District    Court — Hon.    A.  R. 
Dewey,  Judge. 

Peiday,  Dboembeb  17,  1897. 

The  defendant  is  a  mutual  inBuranee  company,  and 
on  the  thirtieth  day  of  October,  1893,  it  issued  it»  policy 
to  the  plaintiff,  for  the  term  of  five  years,  on  certain 
property,  including  a  frame  dwelling  house,  whi<}h  was. 
on  the  eleventh  d»ay  of  Mairch,  1896,  entirely  destroyed 
by  fire  and  this  action  is  to  recover  therefor.  The  answei 
admits  the  insurance  and  loss  alleged,  and  shows  that 
the  defendant  company  is  a  mutual  insurance  company 
that  can  insure  no  person  not  a  member  of  the  associa 
tion;  that  plaintiff  became  a  member  thereof  at  th( 
time  he  received  his  policy  of  in'surance  in  the  way  pro 
vided  by  its  laws;  that  by  article  12  of  the  constitution 
of  the  association  it  is  provided:    "Should  any  member 
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fail  to  jmy  Ms  a/esessment  within  thirty  days  from  the 
date  of  notice  of  his  assessment,  his  insurance  in  this 
association  shall  be  null  and  void  until  such  assess- 
ments aire  paid;  but  this  provision  shall  not  affect  the 
liability  of  said  member  for  sueh  delinquent  assess- 
ments, anid  also  for  any  dues  and  assessments  which 
may  be  levied  for  his  share  of  any  loss  which  may  occur 
while  su'ch  delinquent  assessment  is  due  and  unpaid,  or 
in  course  of  collection."  It  then  appears  from  the 
answer  that  an  assessment  was  made  on  plaintifif's  i>ol- 
icy,  payalble  October  1,  1895,  which  became  delinquent 
November  1,  1895;  that  he  was  notified  of  such  assess- 
ment the  twenty-seventh  of  September,  1895,  by  the 
same  being  sent  to  his  postofBce  address ;  that  February 
10,  1896,  another  assessment  was  made,  and  notice 
thereof  given,  which  assessment  became  delinquent 
about  March  15, 1896;  and  that  the  first  of  said  assess- 
ments was  delinquent  when  the  loss  occurred,  because 
of  which  the  policy  was  void.  It  is  admitted  that  on 
the  twenty-seventh  of  March,  1896,  both  of  the  assess- 
ments were  paid.  In  a  reply,  plaintiff  pleads  an  estop- 
pel because  of  the  making  of  the  second  assessment, 
and  because  of  the  acceptamce  of  payment  of  the  two 
assessments.  The  cause  was  tried  to  the  court  without 
a  jury,  and  at  the  conclusion  it  dismissed  plaintiff's 
petition,  and  he  api)ealed. —  Affirmed. 

Woodin  &  Son  for  appellant. 

C.  H.  Mackey  for  appellee. 

Granger,  J. — I.  There  was  no  estoppel  because  of 
the  second  assessment,  for  the  reason  that  it  was  the 
right,  if  not  the  duty,  of  the  association  to  make  it.    The 

building  burned  was  but  a  part  of  the  property 
1  insured,  and  by  the  terms  of  the  contract  tne 

plaintiff  could  at  any  time  within  the  life  of  the 
IK>licy  on  its  face  pay  delinquent  assessments,  and 
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restore  the  policy.  The  language  of  the  article  of  the 
confititution  of  the  association  above  quoted  is:  "Should 
any  member  fail  to  pay  his  assessment  within  thirty 
diays  from  the  date  of  the  notice  of  his  assessment,  his 
insurance  shall  be  null  and  void  until  such  assessments 
lare  paid/^  The  only  way  of  making  assessmenits  delin- 
quent wias  to  give  notice,  so  that  the  thirty  days  might 
run  in  which  payment  could  be  made,  and  avoid  delin- 
quency. The  same  article  provides  that  a  delinquent 
member  shall  be  liable  for  assessments  levied  while  he 
is  delinquent  because  of  a  prior  assessment.  Thus  it 
will  be  seen  that  the  liability  of  the  plaintiff  continued 
as  to  other  assessments,  and  the  only  way  to  escape 
such  liability  is  by  payment  of  assessments  due,  when, 
under  article  14  of  the  constitution,  he  may  withdraw 
from  membership.  Under  such  conditions  there  could 
be  no  estoppel  because  of  making  the  assessment.  There 
is  nothing  in  McGowan  v.  Northwestern  Legion  of 
Honor  J  98  Iowa,  118,  to  sustain  such  a  claim. 

II.    Both  assessments  were  paid  on  the  twenty- 
seven'th  of  March,  1896,  which  was  sixteen  days  after 
the  loss  occurred,  and  it  is  said  that  the  acceptance  of 
payment  was  a  waiver  of  forfeiture  of  the  policy. 
2  Numerous  cases  are  cited  to  support  the  claim  of 

waiver,  but  none  of  them  are  based  on  facts  the 
same,  in  substance,  as  in  this  case.  The  payment  of 
th€se  assessments  was  necessary  to  restore  the  insur- 
ance provided  for  in  the  policy  for  the  remainder  of  the 
I)eriod  of  five  years.  The  plaintiff  had-  the  right  to  make 
the  payments,  and'  the  association  was  bound  to  accept 
them,  in  order  to  revive  the  policy  for  the  remaining 
time  it  had  to  run.  There  is  not  a  word  of  testimony 
that  the  plaintiff  paid  under  a  misapprehension  as  to 
his  rights  because  of  it;  not  a  word  that  be  was  misled 
by  the  acts  or  statements  of  the  officers  of  the  associa- 
te'on.    The  record  simply  shows  that  he  paid  what  was 
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dne  from  him,  and  the  law  fixed  hte  righte  because  of 
it  under  the  terms  of  his  contract  with  the  association. 
By  the  very  letter  of  his  contra-ct,  he  had  no  insurance 
when  the  loss  occurred,  because  of  his  delinquency. 

III.  It  is  eaid  that  the  notices  of  the  assessments 
are  not  sufficient^  as  not  being  in  conformity  to  chapter 
210,  Acts  Eighteenth  General  Assembly,  for  which  rea- 
son the  policy  did  not  become  void  as  to  the  insurance. 

It  is  a  matter  of  fact  that  the  notiees  did  not 
8  conform  to  such  requirements,  either  as  to  matter 

or  form  of  service;  but  appellee  contends  that  the 
chapter  has  no  applioaition  to  associations  organized  on 
the  mutual  plan.  The  following  is  section  1  of  the  chap- 
ter referred  to :  "Section  1.  That  in  every  instan<?e  where 
a  fire  insuTCwnce  company  or  association,  doing  business 
in  this  state,  €ftiall  hereafter  take  a  note  or  contract  for 
the  premium  on  any  insurance  policy,  or  shall  hereafter 
take  a  premium  note  or  contract  which,  by  its  terms,  or 
by  any  agreement  or  rule  of  the  company  or  association, 
is  asseesaJble  for  the  premium  due  on  the  policy  for 
which  it  was  given,  such  insuranice  company  or  associa- 
tion 4^hall  not  declare  such  policy  forfeited,  or  suspended! 
for  non-payment  of  such  note  or  contnaet  except  as  here- 
inafter provided,  anything  in  the  policy  or  applit^ation 
to  the  contrary  notwithstanding."  The  other  sectionls 
provide  for  a  notice  to  be  given  before  a  forfeiture  can 
be  declared  for  unpaid  premiums,  and  what  the  notice 
rihall  contain.  The  section  quoted  contains  all  the 
language  as  to  what  companies  or  associations  are 
within  the  provisionis  of  the  act.  The  defendant  asso- 
ciation is  organized  under  the  provisions  of  an  act  of 
the  Sixteenth  General  Assembly  (chapter  103)  and 
amendatory  acts.  It  is  organized  on  the  plan  of  making 
mutual  idedges  and  giving  valid  obligations  to  each 
other  for  their  own  insurance  from  loss  by  fire.  Such 
associations  are  expressly  proliibited  by  the  act  froni 
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receiving  premiume  or  making  dividends.  Referring  to 
the  section  quoted'  from  the  act  of  the  Eighteenth  Gen- 
eral Afisembly,  it  will  be  seen  that  the  act  applies  to 
companies  or  associations  having  a  note  or  contract  foi* 
a  premium  on  an  insurance  policy,  or  a  premium  note 
or  contract,  which,  by  its  terms,  or  by  an  agreement  or 
rule  of  the  company  or  association,  is  assessable  for  a 
premium  due  on  a  policy.  The  act  has  to  do  only  with 
associations  or  companies  allowed  to  receive  premiums, 
and  tMs  association  is  not,  and*  does  not  do  it  The 
obligations  of  the  members  are  for  assessments  made 
omi  the  mutual  plan,  which  the  act  under  which  it  was 
organized  does  not  recognize  as  a  premium,  for  it  pro- 
vides for  such  obligations,  hut  prohibits  receiving  pre- 
miuims.  The  several  provisions  of  the  statute  are  con- 
clueive  of  the  question.  Neither  the  policy  nor  the  laws 
of  the  association'  provide  for  a  premium,  so  that,  as  is 
thought  by  appellant,  the  policy  is  not  the  contract  con- 
templated by  the  act    The  judgment  is  affirmed. 


Medeabis  &  BowEN  V.  The  Anchor  Mutual  Fire 
Insurance  Company,  Appellant. 

[n^urance.  An  insurance  company  is  Uable  upon  a  policy  of  fire 
insurance  forwarded  to  it  by  its  agent  to  be  indorsed  with  its  con- 

1  sent  to  a  transfer  of  the  policy,  when  an  additional  premium  was 
demanded  and  paid  to  the  agent,  although  the  following  day  the 

4  property  was  destroyed  by  fire,  and  before  an  indorsement  by  the 
company. 

Estoppel.    Where  an  insurer  had  written  its  agent  that  it  could  not 

approve  an  assignment  of  a  policy  to  the  purchaser  of  the  insured 

1    property,  unless  he  agreed  to  an  advanced  rate,  and  instructed  him 

3    to  secu  re  a  new  note  for  the  rate  as  advanced,  return  same,  together 

3  with  policy,  when,  if  found  satisfactory,  consent  to  the  assignment 

4  of  the  policy  would  be  indorsed  thereon,  and  the  agent  had  procured 
the  advanced  rate  and  followed  such  instructions,  it  is  estopped 
to  take  advantage  of  the  provisions  of  a  policy  rendering  it  void 
where  the  legal  title  to  the  property  was  changed,  and  that  an 
agent  could  not  waive  any  of  the  conditions  o?  the  policy. 
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Byidbnce:    Principal  and  agent.    Letters  in  reference  to  the  transfer 
of  a  policy  of  fire  insurance  written  by  an  agent  to  the  company, 
8    which  notify  it  of  the  facts  and  form  the  basis  of  its  communica- 
tions to  him,  are  admissible  in  evidence. 

Bame.  Testimony  given  by  the  insured  in  an  action  brought  upon  a 
fire  insurance  policy,  that  after  a  conversation  with  the  com- 

7  pany's  agent  he  believed  that  he  was  insured  in  defendant  com- 
pany, is  harmless  error  where  the  liability  is  fixed  by  an  estoppel, 
resting  upon  undisputed  testimony. 

Same.  Evidence  of  a  conversation  between  the  insured  and  an 
agent  who  acted  as  the  medium  of  communication  between  the 

6  insurance  company  and  the  insured,  is  admissible,  although  he  was 
only  a  soliciting  agent  with  authority  to  organize  certain  counties 
and  look  after  local  agents. 

InstraetioBS.    An  instruction  is  not  objectionable  for  collating  the 

8  facts  instead  of  charging  separately  on  each  point  and  stating 
5    the  rule  of  law  applicable  thereto,  when  the  method  adopted  is 

calculated  to  better  bring  the  case  within  the  comprehension  of 
the  jury. 

Appeal  from    Wapello  District  Court.— Ro^.  F.  W. 

ElOHELBEBGER,  JudgB. 

Peiday,  Dbobmbbe  17, 1897. 

Action  on  a  policy  of  fire  insurance.  Judgment  for 
plaintiffs,  and  the  defendant  appealed.—  Affirmed. 

A.  W.  Enoch  and  Sullivan  &  Sullivan  for  appel- 
lant. 

McNett  dh  Ti^dale  for  appellee. 

Gbangeb,  J. — ^I.  On  the  sixth  day  of  August,  1893, 
the  defendant  company  issued  to  Medearis  &  Myers  a 
policy  of  insuffiance  for  the  sum  of  eight  hundred  dol- 
lars, on  what  is  known  as  "Cascade  Laundry."  While 
the  policy  was  in  force,  and  about  May  18,  1894,  the 
personnel  of  the  firm  was  changed  by  the  substitution 
of  Bowen  for  Myers,  and  the  ownership  of  tlie  property 
correspondingly  changed.    At  this  time  the  company 


90  MBT)KA1il8  V.  AliCHOB  MUT.  FiRB  InS.  Co.   [104  loWE 

held  the  note  of  Medearis  &  Myers  for  the  insurance 
held  by  the  firm.     On  the  nineteenth  of  May, 
1  1894,  Medearis,  in  the  interest  of  the  firm  of 

Medearis  &  Bowen,  went  to  one  T.  H.  Oorrick, 
who  was  a  special  agent  of  the  company,  to  obtain  the 
consent  of  the  company  to  change  the  ownership  of 
the  property  to  the  new  firm,  and  presented'  to  Corrick 
the  policy  for  that  purpose.  On  the  back  of  the  policy 
were  forms,  in  blank,  for  the  indorsement  of  the  com- 
pany, and  for  the  assignment  of  the  policy  from  one 
firm  or  person  to  another.  Oorrick  filled  in,  in  writing, 
the  blank  for  the  assignment  by  Medearis  &  Myers  to 
Medearis  &  Bowen,  and  Medearis  signed  the  name  of 
Medearis  &  Myers  thereto,  so  as  to  complete  the  trans- 
action between  the  firms.  Oorrick  also  filled  in  the 
blank  for  the  consent  of  the  company,  and  inclosed  the 
policy,  with  a  new  note  from  Medearis  &  Bowen,  to 
the  company  at  Oreston,  Iowa,  with  the  following  let- 
ter, omitting  unimportant  parts:  (1)  "Herewith  I  hand 
you  policy  No.  6,478,  Medearis  &  Myers,  asking  for 
tran.sfer  of  same  to  parties  whose  names  appear  on  the 
new  note  inclosed.  The  risk  is  all  right,  but  I  think  I 
wiiuW  suggest  to  you  that  the  rate  on  this  was  too  low, 
and  you  would  have  to  ask  for  a  raise  of  fifty  cents,  and 
I  think  I  can  secure  if  (2)  "I  told  the  assured  this 
morning  I  thought  you  would  ask  for  2  per  cent,  or 
oiiucel  policy.  You  use  your  own  judgment  in  this 
matter,  and  I  will  act  accordingly .''  Under  date  of  May 
31, 1894,  Oorrick  received  the  following  letter  in  answer 
to  his  of  May  nineteenth:  "Oreston,  Iowa,  May  31st, 
1894.  T.  H.  Corrick,  S.  A.,  Ottumwa,  Iowa— Dear  Sir: 
Inclosed  herein  we  hand  you  policy  6,478,  Medearis  & 
Myers,  and  would  advise  you  that  we  cannot  consent 
to  assignment  of  this  policy  unless  parties  will  agree  to 
an  advance  in  rate  of  1-2  per  cent,  per  annum.  You 
will  please  secure  new  note  made  on  the  basis  of 
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advanced  rate,  return  same,  together  with  the  policy, 
M'hon,  if  found  satisfactory,  consent  to  the  assignment 
of  said  policy  will  be  endorsed  thereon,  and  the  original 
note  executed  by  Medearis  &  Myers  canceled  and 
returned  to  them.  Youirs,  truly,  Geo.  J.  Delmege,  Secy." 
On  receipt  of  thie  letter  Oorrick  went  to  Medearis 
with  the  policy  and  surrendered  the  note  before  given, 
for  some  seventy-two  or  seventy-six  dollars,  and 
took  a  new  one  for  ninety-six  dollars  to  meet 'the 
requirement  for  additional  premium,  and  collected  in 
cash  two  dollars  and  seventy  cents,  which  was  indorsed 
on  the  note.  The  policy  and  new  note  were  then  sent  to 
the  company  at  Creston  the  same  day,  June  2, 1894,  by 
CJorrick,  with  the  following  letter:  "Ottumwa,  Iowa, 
6-2-1894.  Geo.  J.  Delmege,  Secy.,  Oeston,  Iowa — Dear 
Sir:  Herewith  I  hand  you  policy  No.  6,478,  with  rate 
increased  to  two  per  cent.,  as  per  your  instructions  of 
recent  date.  I  thought  I  could  get  the  raise.  Please 
charge  me  with  f2.70,  balance  due  on  present  year's 
payment  Please  send  me  some  more  large  envelopes, 
unaddressed.  With  best  wishes,  I  am,  very  respect- 
fully, T.  H.  CJorrick.'^  On  the  next  day,  Sunday,  a  fire 
swept  away  a  part  of  the  city  of  Ottumwa,  including 
the  laundry  in  question.  On  the  same  day  Oorrick 
wrote  the  company  of  the  fire  and  that  the  laundry  was 
burned,  and  advising  the  company  to  give  the  loss 
attention.  On  the  next  day,  Monday,  June  4,  1894,  the 
company  canceled  the  policy  by  a  writing  on  the  face 
thereof,  and  on  the  same  day  returned  the  policy  and 
note,  and  the>  note  given  originally  by  Medearis  & 
Myers,  to  Oorrick,  with  information  that  the  attention 
of  the  president  of  the  company  had  been  called  to  the 
matter,  and  that,  as  steam  laundries  were  prohibited  by 
the  company,  it  would  not  consent  to  the  assignment, 
and  Oorrick  was  directed  to  return  the  notes  to  the 
parties  with  a  check  for  two  dollars,  in  payment  of  pro 
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rata  cash  premium  paid  by  them;  This  action  is  to 
recover  on  the  policy 

11.    The  following  is  a  provision  of  the  policy :    "It 
is  hereby  agreed  that  no  agent  or  employe,  or  any 
other  person  or  persons,  other  than  the  regular  manag- 
ing   officer    or    officers    of    this    corporation, 

2  can   in   any   manner  waive,    alter,   or  change 
any    or    either    of    the    conditions    of    this 

contract.  This  contract  is  made  and  accepted  sub- 
ject to  the  above  conditions.^'  It  contained  the 
further  provision  that  if  the  property  be  sold,  or  any 
change  made  in  the  legal  title  or  possession,  the  policy 
should  be  void.  In  view  of  the  facts  of  the  case,  and 
these  provisions  of  the  policy,  the  right  of  recovery  is 
made  to  depend  on  a  waiver  of  such  provisions,  or  that 
the  company  was  estopped  to  assert  them.  The  court 
instructed  the  jury  that  the  secretary  of  the  company 
had  power  to  waive  the  conditions  of  the  policy,  and 
also  to  consent  in  writing  to  the  change  of  title  to  the 
property.  It  then  gave  the  case  to  the  jury  on  he  ques- 
tion of  waiver  or  estoppel,  in  the  following 

3  instruction:    "If  you  find  from  the  evidence  that 
on  or  about  May  19,  1894,  Medearis,  a  member 

of  the  plaintiff  firm,  took  the  policy  in  question  to  CJor- 
rick,  the  special  agent  of  defendant,  at  Ottumwa,  Iowa, 
and  informed  him  that  the  plaintiffs  had  become  the 
owners  of  the  insured  property,  and  requested  a  trans- 
fer of  the  policy  from  the  firm  of  Medearis  &  Myers  over 
to  the  plaintiffs;  that  Corrick  then  filled  out  the  blank 
form  of  transfer  printed  on  the  back  of  the  policy  from 
the  firm  of  Medearis  &  Myers  to  the  plaintiff,  and  that 
Medearis  signed  the  name  of  the  plaintiffs  thereto,  and 
left  the  policy  with  said  Oorrick,  to  be  by  him  sent  to 
the  defendant's  home  office  at  Creston  for  considera- 
tion and  indorsement,  if  the  transfer  was  approved;  that 
a  premium  note  was  also  made  out  and  signed  for  the 
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plaintiffs  and  left  with  said  Coirick;  that  said  Cor' 
rick  either  on  said  day,  or  on  or  about  the  twenty-sixth 
day  of  May,  1894,  mailed  to  the  defendant  said  policy 
and  note,  and  with  it  the  letter  of  Corrick  dated  May 
19,  1894  (Exhibit  I),  in  evidence,  and  tliat  the  letter, 
policy,  and  note  reached  the  defendant,  and  its  secre- 
tary,  Delmege,  by  due  course  of  mail,  at  Oreston;  that 
said  eecretaiy  wrote  and  sent  to  the  said  Corrick  hie 
letter  of  date  May  31,  1894  (Exhibit  X),  in  evidence, 
inclosing  the  policy,  and  that  they  were  received  by 
Corrick  on  June  1  or  2, 1894;  that  the  said  Corrick  then 
went  to  the  plaintiffs  and  took  from  them  the  new  note 
for  ninety-six  dollars,  in  evidence,  and  collected  from 
them  two  dollars  and  seventy  cente  as  cash  premium, 
and  credited  the  same  upon  eaid  new  note;  that  on  the 
same  day,  to-wit,  June  2,  1894,  Corrick  mailed  said 
policy  and  new  note  at  the  postoflfice  at  Ottumwa^ 
addressed  to  the  defendant  at  Creston,  together  with  his 
letter  dated  June  2,  1894  (Exhibit  V),  in  evidence; 
that  the  fire  and  destruction  of  plaintiffis'  property  took 
place  on  June  3, 1894;  that  plaintiffs  from  May  19, 1894, 
until  after  the  fire  received  no  notice  from  defendant, 
or  any  of  its  agents,  that  defendant  would  not  accept 
the  risk,  or  would  not  carry  the  insurance  for  them, 
or  would  or  had  canceled  the  policy,  or  would  treat  it 
as  forfeited  by  reason  of  the  transfer  or  change  of  pos- 
session of  the  insured  property,  or  that,  notwithstand- 
ing the  new  note  given  and  the  cash  paid,  the  policy 
would  not  be  considered  in  force  until  the  defendant  or 
its  secretary  had  actually  made  and  signed  the  written 
consent  upon  the  policy, — ^then  you  would  be  justified 
in  finding  a  waiver  or  estoppel,  and  in  holding  defend- 
ant upon  the  policy."  This  instruction  is  made  the 
basis  of  an  assignment,  and  its  consideration  first  will 
set  at  rest  some  of  the  points  argued,  as  they  are  essen- 
tially involved  therein. 
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It  is  appellant's  idea  that  on  the  nineteenth  of  May, 
when  the  change  in  the  firm  was  nuade,  the  condition  of 
the  policy  was  violated  and  the  contract  of  insurance  at 

an  end.  Not  necessarily  so.  It  is  to  be  borne  in 
4  mind  that  tlie  negotiations  between  the  new 

firm  and  the  company  were  not  with  a  view  to 
new  insurance,  but  with  a  view  to  such  a  consent  on  the 
part  of  the  company  as  would  continue  the  old  policy. 
The  policy,  with  the  assignment  on  the  back  of  it,  was 
in  the  hands  of  the  secretary,  and  also  a  note  of  the 
transferee,  to  take  the  place  of  the  note  of  the  old 
firm,  and  continue  the  insurance  for  the  new  firm;  and 
it  is  clearly  manifest  that  the  company  did  not  at  that 
time  intend  to  cancel  the  policy  or  treat  it  as  void,  until 
further  negotiations  were  attempted,  with  a  view  to  a 
higher  rate  of  premium;  and  the  secretary,  in  his  letter 
of  May  31,  1894,  directed  the  agent,  Oorrick,  to  secure 
a  new  note  on  the  basis  of  the  advanced  rate,  and  return 
the  same,  together  with  the  policy,  when,  if  found  satis- 
factory, consent  to  the  assignment  of  the  policy  would 
be  endorsed  thereon,  and  the  original  note  executed  by 
Medearis  &  Myers  canceled  and  returned  to  them. 
Importance  is  attached  by  appellant  to  the  words  in  the 
letter  ,"if  found  satisfactory,"  and  it  is  thought  that  they 
save  to  the  company  a  right,  for  any  reason,  to  refuse 
its  consent.  The  letter,  in  the  light  of  facts  that  may  be 
noticed,  will  not  bear  that  construction.  The  company 
then  knew  all  the  facts  to  govern  its  conduct,  so  far  as 
the  policy  was  concerned,  except  as  to  whether  it  could 
get  the  increased  rate;  and  a  fair  construction  of  the 
letter  is  that,  if  a  satisfactory  note  was  returned,  it 
would  indorse  its  assent  on  that  policy,  for  which  pur- 
pose it  was  to  be  returned.  It  is  not  to  be  doubted  that 
had  the  note  first  made  by  Medearis  &  Bowen,  that 
accompanied  the  policy,  been  for  the  amount  of  the  last 
note,  the  consent  would  have  been  at  once  indorsed. 
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The  delay  was  only  for  the  added  premium  of  twenty 
doUans.  The  company,  when  it  did  conclude  to  treat 
the  policy  as  void,  left  no  doubt  of  its  purpose,  and 
leaves  to  us  unmistakable  evidence  of  Ite  method  of 
procedure.  With  the  policy  at  hand,  it  indorsed  the 
fact  thereon,  and  returned  what  it  had  received,  barring, 
perhaps,  ae  is  claimed  by  appellee,  the  two  dollars  and 
seventy  cents.  Before  that  it  was  keeping  what  it  had 
and  seeking  the  added  premium,  for  no  other  purpose 
than  the  continuation  of  the  policy.  We  can  construe 
the  letter  of  the  secretary  to  Oorrick  in  no  other  way 
than  that  it  authorized  him  to  secure  another  note, 
which  if  given,  and  wae  satisfactory,  the  policy  should 
be  indorsed  with  the  consent  of  the  company;  If  so, 
the  company  is  now  estopped  to  take  advantage  of  the 
provisions  of  the  policy  as  to  the  indorsement  thereon. 
No  question  whatever  is  made  as  to  the  sufficiency  of 
the  note.  The  only  reason  given  for  the  cancellation  is 
that  the  property  insured  was  a  laundry,  which  feet 
was,  at  all  times  known.  With  this  view,  we  think 
there  is  no  reason  for  complaint  as  to  the  legal  proposi- 
tion involved'  in  the  instruction.   There  is  a  criti- 

5  cism  that  the  court  should  have  instructed  on 
each  point  in  a  way  asked  by  appellant,  instead 

of  collating  the  facts  as  they  appear  in  the  instruction, 
and  stating  the  rule  of.  law  applicable.  We  think  the 
method  adopted  by  the  court  the  better  one,  and  well 
calculated  to  bring  the  ease  to  the  comprehension  of 
the  jury. 

Ill    There  is  a  complaint  that  the  court  erred  in 

admitting    in    evidence    the    conversation    between 

Medearis  and  CJorrick,  because  Corrick  was  only  a 

soliciting  agent,  with  authority  to  look  after  local 

agents,  and  organize  certain  counties,  etc.    As 

6  to  this  particular  question,  we  do  not  think  it 
important  to  determine  the  scope  of  his  authority 

as  agent    That  he  was  an  agent  there  is  no  doubt,  and 
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in  this  particular  transaction  he  reported  to  and 
received  instructions  from,  the  company,  and  his  author- 
ity, in  so  far  as  he  acted,  was  fully  understood  and 
recognized  by  the  company.  He  waa  the  company^s 
medium  of  communicaftion  with  the  assured,  so  that  hie 
acts  became  those  of  the  company,  as  much  as  if  he 
were  a  general  officer.  The  facts  showing  this  situation 
appear  in  the  former  divisions  of  the  opinion. 

IV.  The  court  permitted  Medearis  and  Bowen  to 
testify  that,  after  the  talk  with  Oomck  on  May  19,  they 
believed  they  were  insured  in  the  defendant  company. 

The  ruling  is  thought  to  be  error.    If  so,  it  is 

7  without  prejudice.    The  really  essential  facts  to 
justify  a  recovery  on  the  basis  of  estoppel  are  so 

few,  and  appear  so  conclusively,  that  a  right  of  recovery 
was  not  a  doubtful  question  under  the  law  as  we  have 
determined  it  The  verdict  really  has  support  on  the 
documentary  proof  and  the  testimony  of  defendant's 
witnesses. 

V.  It  is  thought  that  the  letter  of  Oorrick  to  the 
company,  under  d^ite  of  May  19,  1894,  being  the  first 
letter  on  the  subject,  was  incompetent,  and  should  not 

have  been  admitted.    Nothing  more  need  be  said 

8  than  that  it  was  what  notified  the  company  of 
what  was  wanted,  and  was  the  basis  of  its  com- 
munication and  authority  to  Oorrick  to  act,  and, 
together  with  the  company's  letter  in  answer,  shows  its 
understanding  and  purpose  in  the  negotiation.  The 
same  claim,  is  made  as  to  the  final  letter  of  Oorrick  to 
the  company,  in  which  he  inclosed  the  policy  and  the 
note,  with  the  added  premium,  which  completed  the 
agreement.  There  can  be  no  doubt  of  the  admissibility 
of  such  evidence.  At  the  close  of  the  testimony  there 
was  a  motion  by  defendant  for  a  verdict  in  its  favor, 
which  the  court  denied,  and  error  is  assigned  on  the 
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ruling.  The  assignment  presents  only  such  questions 
aa  we  have  considered,  and  the  ruling  was  without 
error.    The  judgment  is  affirmed. 


State  of  Iowa  v.  William  Skillioorn,  Appellant. 

Intoxicating  Liqoors:  instbuctioks  Where  thejury  were  instructed 
in  a  prosecution  for  maintaining  a  liquor  nuisance,  that  if  they 
found  that  a  person  commonly,  or  frequently,  or  whenever  the 
8  opportunity  offers,  uses  intoxicating  liquors  as  a  beverage,  they 
would  have  the  right  to  infer  that  he  was  in  the  habit  of  so  doing, 
and  the  evidence  showed  that  several  persons  purchasing  were  in 
the  habit  of  using  intoxicating  liquors  as  a  beverage,  tlie  jury  were 
warranted  in  so  finding,  though  it  did  not  appear  that  any  of  them 
made  such  use  thereof  **whenever  the  opportunity  offers." 

Same:  Applicability,  In  a  trial  for  the  illegal  sale  of  intoxicating 
liquors,  a  reference  in  the  charge  to  sales  to  minors  is  not  preju- 
2  dicial,  although  there  is  no  evidence  that  any  of  the  purchasers 
were  minors,  when  such  reference  was  necessary  to  a  full  state- 
ment of  the  law,  and  the  question  was  plainly  stated  to  the  jury  to 
be  whether  purchasers  habitually  used  liquor  as  a  beverage. 

Same.  An  instruction  in  a  trial  for  the  illegal  sale  of  intoxicating 
liquors,  which,  without  purporting  to  enumerate  all,  enumerates 
4  certain  facts  to  be  taken  into  consideration  in  determining 
whether  any  of  the  sales  were  unlawful,  to  which  is  added,  "and 
all  other  matters  throwing  light  thereon,*'  is  not  objectionable  as 
authorizing  the  jury  to  go  outside  of  the  testimony. 

Same:  Construction.  The  expression  ''to  use  as  a  beverage  is  to  use 
as  a  drink,"  followed  by  the  statement,  "It  will  be  seen,  therefore, 

6  that,  when  liquor  is  not  used  with  intent  to  either  treat,  cure,  or 
alleviate  some  bodily  disorder  or  disease,  it  is  not  used  for  medical 
purposes,"  could  not  have  been  understood  to  mean  that  such 
liquor  was  used  as  a  beverage  merely  because  it  was  taken  into 
the  system  through  the  process  of  "drinking  " 

Same.  In  a  trial  for  the  illegal  sale  of  intoxicating  liquors  an 
instruction  to  the  jury  that  whoever  uses  any  building  as  a  place 
for  selling,  or  keeping  for  sale,  intoxicating  liquors  in  violation 

7  of  law,  is  guilty  of  the  crime  of  nuisance,  and  proof  of  a  single 
sale  in  a  building  so  used,  will  warrant  a  conviction,  is  not  objec- 
tionable as  a  charge  that  a  single  sale,  whether  lawful  or  unlaw- 
ful, will  warrant  conviction.  The  words  "single  sale"  have 
reference  to  a  sale  "in  violation  of  law." 
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Bame.  An  instruction  to  the  jury  in  a  trial  for  the  illegal  sale  of 
intoxicating  liquors  that  they  should  so  construe  the  law  as  to 
prevent  its  evasion,  and  that  no  devise,  arl,  or  contrivance  can 

9  avail  the  defendant  if  they  find  there  was  a  substantial  violation 
of  the  law,  is  in  harmony  with  Code,  section  1554,  and  not  objec- 
tionable as  leaving  the  jury  to  place  their  own  construction  upon 
the  law  as  given  in  the  instructions,  and  allowing  them  to  hold 
the  law  to  be  other  than  that  given  in  the  instruction. 

Medicinal  use.  An  instruction  given  to  the  jury  in  a  trial  for  the 
illegal  sale  of  intoxicating  liquors,  that  ''to  use  as  a  medicine  is  to 
use  as  a  remedy  for  some  disease,  or  as  a  medical  agent  in  the 
treatment  thereof"  is  not  objectionable  as  a  charge  that  if  an  ail- 
ment does  not  in  fact  exist,  a  purchase  is  unlawful,  liowever  hon- 
est the  belief  and  purchase  of  the  purchaser,  it  merely  requires 
that  purchases  should  be  in  good  faitU,  for  medical  purposes. 

Same:  Liquor  apphcations.  An  instruction  to  the  juty  in  a  trial  for 
the  illegal  sale  of  intoxicating  liquors,  which  directs  it  to  take 
into  consideration  the  applications  for  the  sale  of  liquor,  the  hab- 
8  its  of  the  purchaser  with  reference  to  the  use  of  ardent  spirits,  the 
frequency  of  the  applications,  and  the  amount  purchased,  in 
determining  whether  the  law  had  been  violated,  suflSciently  gives 
the  defendant  the  full  benefit  of  the  proposition  that  applications 
made  to  him  are  evidence  tending  to  show  that  the  sales  were 
legal. 

Evidence:    Sufficiency,    in  a  prosecution  for  maintaining  a  liquor 

nuisance,  the  evidence  was  sufficient  to  sustain  the  verdict,  where 

1    it  warranted  the  jury  to  find  that  several  of  the  purchasers  were 

10  persons  in  the  habit  of  using  intoxicating  liquors  as  a  beverage, 
and  that  their  purchases  were  for  such  purposes,  and  that,  as  to 
some  of  them,  defendant  had  reason  for  so  believing,  though  they 
represented  in  each  instance  that  they  wanted  the  liquor  for 
medical  purposes. 

Appeal  from  Mills  District  Court. — Hon.  W.  R.  Gbbbn, 

Judge. 

Friday,  Dbobmbbe  17, 1897. 

Defendant  was  indicted,  tried,  and  convicted  of  the 
crime  of  nuisance,  and  judgment  rendered  against  Wm, 
from  which  he  appeals. — Affirmed. 
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John  Y.  Stoney  P.  P.  Kelley,  W.  S.  Letvis,  and  L. 
T.  Genung  for  appellant. 

Milton  Bemley,  attorney  general,  Jesse  A.  Miller^ 
and  Shirley  Gilliland  for  the  state. 

Given,  J. — I.  The  charge  is  of  maintaining  a 
liquor  nuisance.  It  was  admitted  by  the  etate  that  the 
defendant  was  a  registered  pharmacist,  and  that  he 
held  a  permit  to  sell  intoxicating  liquors,  as  authorized 
by  law.  The  state  called  fourteen  witnesses,  each  of 
whom  testified  to  having  purchased  intoxicating 
1  liquors  from  the  defendant  at  his  store  at  differ- 

ent times  between  July  1  and  the  finding  of  the 
indictment,  December  14, 1895.  Bach  of  said  witnesses 
identified  *^equests  of  purchase,''  made  and  signed  by 
them,  respectively,  to  the  defendant  for  each  of  said 
purchases.  The  number  of  purchases  by  each  thus 
shown  range  from  four  to  ten.  The  s»tate  also  intro- 
duced these  requests  in  evidence,  each  of  which  states 
the  amount  and  kind  of  liquor  desired  to  be  purchased ; 
that  it  was  for  medical  use;  the  name  and  address  of  the 
purchaser;  and  that  he  was  not  a  minor,  and  did  not 
habitually  use  intoxicating  liquors  as  a  beverage.  Said 
witnesses  were  examined  as  to  the  purposes  for  which 
the  liquors  were  in  fact  purchased,  and  the  use  made 
of  them,  and  as  to  whether  they  were  in  the  habit  of 
using  intoxicating  liquors  as  a  beverage.  The  defend- 
ant having  offered  to  prove  that  he  wasi  a  regular  regis- 
tered pharmacist,  and  held  a  permit,  these  facts  were 
admitted,  as  we  have  already  stated.  It  was  also 
admitted  that  he  haxJ  filed  his  bi-monthly  statements 
of  purchases,  sales,  and  use  of  intoxicating  liquors  for 
said  period,  verified  as  required  by  law.  We  have 
stated  sufficient  of  the  evidence  to  show  that  the  con- 
trolling issue  was  whether  any  of  these  purchasers  did 
habitually  use  intoxicating  liquors  as  a  beverage. 
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II.  The  court  instructed  as  follows:  "(6)  While 
the  law  does  not  allow  a  permit  holder  to  sell  intoxicat- 
ing liquors  when  he  knows  or  has  reason  to  believe 
that  the  same  are  purchased  to  be  used  as  a  beverage, 
yet,  if  he  should  in  fact  have  reason  to  believe  the  stat1^ 
ments  contained  in  the  application,  the  mere  fact  that 
the  purchaser  afterwards  used  the  same  as  a  beverage, 
or  for  a  different  purpose  from  that  stated  in  the  appli- 
cation, would  not  create  any  liability  on  the  part  of  the 
seller.  On  the  other  hand,  it  is  not  sufficient  to  protect 
the  permit  holder  that  he  has  no  knowledge  in  relation 
to  the  statements  contained  in  the  application.  If  he 
sells  intoxicating  liquors  without  having  reason  to 
believe  that  the  statements  of  the  applicant  are  true, 
he  has  violated  the  law. 

(7)  With  respect  to  sales  to  persons  who  are  in  the 
habit  of  using  intoxicating  liquors  as  a  beverage  and 
minors,  the  law  goes  further.    The  holder  of  a 
2  permit  must  personally  know  that  the  person 

applying  for  liquors  is  not  a  minor  nor  in  the 
habit  of  using  intoxicating  liquors  as  a  beverage,  before 
he  has  the  right  to  sell  the  same;  and,  if  he  sells  to  a 
I>erson  who  is  in  the  habit  of  using  intoxicating  liquors 
as  a  beverage,  then,  so  far  as  this  case  is  concerned,  it 
will  be  immaterial  whether  the  permit  holder  knew  of 
that  fact  or  not,  and  he  will  be  Hable  in  the  same 
manner  as  if  he  held  no  permit."  Appellant  complains 
of  the  reference  here  made  to  minors.  It  is  true,  as 
stated  elsewhere  in  the  instructions,  that  there  is  no 
evidence  that  any  of  these  purchasers  were  minors; 
but  this  reference  to  minors  was  necessary  to  a  full 
statement  of  the  law,  and  was  without  prejudice  to  the 
appellant,  as  the  question  submitted  was  plainly  stated 
to  be  whether  any  of  said  purchasers  habitually  used 
intoxicating  liquors  as  a  beverage. 
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III.  The  court,  after  defining  "habit"  as  meaning 
the  customary  conduct  of  a  person,  to  pursue  which  he 
lias  acquired  a  tendency  from  frequent  repetitions  of 
the  same  act,"  added:  "If  you  find  that  a  person  com- 
monly, or  frequently,  or  whenever  the  opportunity 
offers,  uses  intoxicating  liquors  as  a  beverage,  you 
would  have  the  right  to  infer  that  he  was  in  the  habit  of 
8o  doing."    Appellant  contends  that  there  is  no 

3  evidence  that  any  of  these  purchasers  used  intox- 
icating liquors  as  a  beverage  "whenever    the 

opportunity  offers.  The  evidence,  as  set  out  in  appel- 
lee's amendment  to  the  abstract,  tends  strongly  to 
show  that  several  of  these  purchasers  were  in  the  habit 
of  using  intoxicating  liquors  as  a  beverage,  and  the 
jury  was  warranted  in  so  finding.     In  the  fif- 

4  teenth  instruction  the  court  enumerated  certain 
facts  to  be  taken  into  consideration  in  determin- 
ing whether  any  of  the  sales  were  unlawful,  and  added, 
"and  all  other  matters  throwing  light  thereon."  It  is 
insisted  that  by  this  the  jury  was  authorized  to  believe 
that  it  might  go  outside  of  the  testimony;  but  not  so,  we 
think,  as  all  matters  appearing  in  the  evidence  were  not 
enumerated,  and  the  other  matters  referred  to  must 
have  been  understood  as  matters  proven  in  addition 
to  those  enumerated. 

IV.  In  the  eighth  instruction  the  court  said:  "To 
use  as  a  medicine  is  to  use  as  a  remedy  for  some  disease, 
or  as  a  medical  agent  in  the  treatment  thereof.  To  use 
for  medical  purposes  is  to  use  for  the  cure  or  alleviation 
of  some  bodily  disorder."  Appellant  insists  that 
5  under  this  instruction  liquors  can  only  be  law- 

fully purchased  for  medical  use  when  the  one 
for  whose  use  it  is  purchased  has  in  fact  an  ailment 
for  the  alleviation  or  cure  of  which  it  is  purchased, 
and  that  if  an  ailment  does  not  in  fact  exist  the  pur- 
chase is  unlawful,  however  honest  the  belief  and  pur- 
pose of  the  purchaser.    We  do  not  think  the  instruction 
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is  susceptible  of  this  construction.  It  does  not  say  that 
an  ailment  must  actually  exist,  but  that  the  purchase 
must  be  made  to  uee  a«  a  remedy  for  disease.  The 
jury  was  not  required  to  find  that,  in  the  case  of  each  of 
said  purchases,  the  purchaser  was  in  fact  suffering  from 
a  disease  or  ailment,  but  simply  that  he,  in  good  faith, 
made  the  purchase  for  medical  purposes.  Follow- 
ing what  we  have  quoted  above,  it  is  said  in  this 
instruction :  "To  use  as  a  beverage  is  to  use  as  a 
drink."  Appellant  objects  to  this  definition  of  the  term 
"bc>erage,"  and  insists  that  the  terra  "drink'^  is  swal- 
lowing or  imbibing  of  the  liquid  for  any  purpose,  and 
that  liquor  taken  as  a  medicine  may  be  taken  by  drink- 
ing, the  same  as  if  taken  as  a  beverage.  The  instruc- 
tion taken  in  its  connections  could  not  have  been  under- 
stood as  meaning  that  the  liquor  was  used  as  a  beverage 
merely  because  it  was  taken  into  the  system  by  drink- 
ing the  same.  Following  what  we  have  quoted  it  is 
said:  "It  will  be  seen,  therefore,  that  when  liquor  ifc> 
not  used  with  intent  to  either,  cure,  treat,  or  alleviate 
some  bodily  disorder  or  disease,  it  is  not  used  for  medi- 
cal purposes."  The  jury  must  have  understood  that  to 
use  as  a  drink,  as  distinguished  from  use  as  a  medicine, 
was  to  use  as  a  beverage. 

V.  The  second  paragraph  of  the  charge  is  as  fol- 
lows: "Under  the  laws  of  this  state,  whoever  estab- 
lishes or  uses  any  building  a«  a  place  for  selling  or 
keeping  for  sale  intoxicating  liquor  in  violation 
of  law  is  guilty  of  the  crime  of  nuisance,  and 
proof  of  a  single  sale  in  a  building  so  used  for 
tliat    purpose   by   the   party    making   the   sale    will 

warrant  a  conviction  of  this  crime."  Appellant 
7  contends  that  under  this  instruction  proof  of  a 

single  sale,  whether  it  be  lawful  or  unlawful, 
will  warrant  a  conviction;  but  not  so,  as  the  single  sale 
referred  to  in  the  instruction  has  reference  to  a  sale 
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"in  violation  of  law."  If  any  doubt  might  arise  upon 
the  language  of  this  instruction  taken  alone,  it  is  made 
entirely  clear,  by  all  the  instructione  taken  together, 
that  to  convict  there  must  have  been  one  or  more  ^ales 
in  violation  of  law. 

VI.  Section  8,  chapter  66,  Acts  Twenty-first  Gen- 
eral Assembly,  in  force  when  this  case  was  tried,  pro^ 
vided  that  "proof  of  actual  sale  shall  be  presumptive 
evidence  of  illegal  sale,"  and  the  court  so  instructed. 
This  presumption  is  changed  by  section  2427  of  the 
present  CJode.  Appellant  insists  that  it  being  eonceiled 
that  he  held  a  permit,  and  that  he  took  requests  in  form 
and  substance  as  prescribed,  and  made  the  reports 
required,  the  presumption  of  illegal  sale  was  thereby 

overcome,  and  the  presumption  that  the  sales 
8  were  legal  thereby  arose.    The  complaint  is  that 

the  court  did  not  instruct  as  to  the  presumption 
arising  from  the  permit,  requests,  and  returns.  The 
permit  showed  authority  to  sell  as  authorized  by  law, 
and  the  requests  tend  to  prove  that  these  sales  were 
legal.  To  rebut  this  evidence  the  state  introduced 
proofs  tending  to  show  that  certain  of  these  purchasers 
were  in  the  habit  of  using  intoxicating  liquors  as  a 
beverage,  and  it  was  upon  this  evidence,  and  the  fre- 
quency and  anuount  of  the  sales  to  theise  individuals, 
that  the  state  relied.  This  being  the  state  of  the  evi- 
dence the  court  instructed  as  follows:  "(15)  In  deter- 
mining whether  the  law  has  been  violated  by  the 
defendant  in  selling  intoxicating  liquors,  you  may  take 
into  consideration  the  applications  indorsed  by  him 
and  offered  in  evidence;  the  habits  of  the  purchaser 
with  reference  to  the  use  of  intoxicating  liquors;  the 
frequency  of  such  applications;  the  amount  of  liquor 
purchased  by  any  one  person;  whether  or  not  the  appli- 
cations for  liquors  were  accompanied  with  a  physi- 
cian's prescription  therefor;  and  from  these  matters. 
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so  far  SB  they  appear  in  the  evidence,  and  all  other 
matters,  throwing  light  thereon,  determine  whether 
the  defendant  violated  the  law  by  selling  intoxicating 
liquors  in  a  building  used  by  him  for  that  purpose.^' 
By  this  instruction  appellant  was  ^ven  the  full  benefit 
of  the  requests  as  evidence  tending  to  ehow  that  the 
sales  were  legal. 

VII.  The  court  told  the  jury  that  ''the  statutes 
of  the  state  especially  direct  that  you  should  so  con- 
strue the  law  as  to  prevent  its  evasion,  and  no  device, 
art,  or  contrivance  can  avail  the  defendant,  if  you  find 

there  was  a  substantial  violation  of  the  law." 

9  Appellant  contends  that  this  left  the  jury  to 
place  its  own  construction  upon  the  law  as  given 

^  in  the  instructions.  Section  1554  of  the  Code  is  as  fol- 
lows: "Courts  and  jurors  shall  construe  this  chapter 
so  as  to  prevent  evasion  and  so  as  to  cover  the  act  of 
giving  as  well  as  selling  by  persons  not  authorized." 
Neither  this  statute  nor  the  instruction  authorized  the 
jury  to  hold  the  law  to  be  other  than  as  given  in  the 
instructions,  and  the  effect  of  both  is  to  require  tbe 
jury  to  apply  the  law  as  thus  given  so  as  to  prevent 
evasiona  The  instruction  is  in  harmony  with  tiit 
statute. 

VIII.  Appellant's  last  contention  is  that  the  evi- 
dence is  insufficient  to  sustain  the  Verdict.  It  is  insisted 
that  the  evidence  is  undisputed  that  in  each  instance 
the  purchaser  wanted  the  liquors  for  medicine,  and 
that  there  is  no  evidence  that  the  seller  acted  in  bad 

faith  in  making  any  of  said  sales.    We  will  not 

10  set  out  nor  discuss  the  evidence  ui>on  this  subject 
at  length.    It  is  sufficient  to  say,  as  already  intt- 

mated,  that,  in  our  opinion,  the  jury  was  fully  war- 
ranted in  finding  that  several  of  said  purchasers  were 
I>ersons  in  the  habit  of  using  intoxicating  liquors  as  a 
beverage,  and  that  the  purchases  were  for  that  pur- 
pose.   As  we  have  seen  in  the  seventh  instruction,  the 
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juTy  was  told  that  "the  holder  of  la  permit  must  per- 
sonally know  that  the  person  applying  for  liquors  is 
not  a  minor,  nor  in  the  habit  of  using  intoxicating 
liquors  as  a  beverage,  before  he  has  a  right  to  sell  the 
same/'  The  correctness  of  this  statement  of  the  law  is 
not  questioned,  but,  if  it  were  not  eo  required,  we  think 
that  under  the  evidence  the  jury  might  well  have  found 
that  as  to  some  of  these  purchasers  the  defendant  had 
reason  to  believe  that  they  were  in  the  habit  of  using 
intoxicating  liquors  as  a  beverage,  and  that  their  pur- 
chases were  for  that  purpose.  In  examining  this  case 
we  have  kept  in  view  the  right  of  permit  holders  to  the 
protection  which  the  law  contemplates,  but  upon  the 
entire  record  we  are  led  to  the  conclusion  that  the  judg- 
ment of  the  district  court  should  be  atfiemed. 


State  of  Iowa  v.  Geobob  Debolt,  et  al,  Appellants.    ^  ^| 

Extortion  by  Aocnsatlon:    indictment.    An  indictment  under  Code, 

1    section  8871 ,  providing  for  the  punishment  of  one  who  "maliciously 

threatens  to  accuse  another  of  crime,"  with  intent  to  extort 

money,  need  not  allege  that  the  person  threatened  was  not  guilty 

of  the  crime;  and  his  guilt  or  innocence  is  immaterial. 

Efidence:    Intent.    In  the  case  of  malicious  threats  to  accuse  another 

3  of  an  offense  with  intent  thereby  to  extort  money  or  pecuniary 
8    advantage,  the  intent  to  extort  is  of  the  essence  of  the  crime,  and 

4  proof  of  the  threats,  even  though  conclusive,  is  not  proof  of  the 
specific  intent  or  that  it  accompanied  the  act. 

Instrnctionfi:    character  and  degree  op  evidence.    It  is  improper 

3  to  charge  the  jury  that  the  intent  with  which  an  act  was  com- 

4  mitted  "must  be  strictly  proven."    It  is  misleading,  since  circum- 
stantial evidence  is  often  suflScient  for  the  purpose. 

Appeal:    instructions.    In  the  absence  of  evidence,  it  will  not  be 

5  presumed  to  have  been  such  as  to  sustain  a  charge  which  is 
clearly  erroneous  upon  any  imaginable  state  of  facts. 

Appeal  from  Guthrie  District  Court. — Hon.  J.  H.  Apple- 
gate,  Judge. 

Friday,  December  17, 1897. 
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The  defendants,  George  Debolt  and  Walter  Smith, 
were  convicted  of  the  offense  of  maliciously  threatening 
to  accuse  another  of  the  crime  of  sodomy  with  the  intent 
thereby  to  extort  money;  and  from  the  judgment,  which 
required  that  they  be  imprisoned  in  the  penitentiary  at 
Ft  Madison  for  the  term  of  one  year,  they  appeal. — 
Reversed, 

F.  0.  Hinkson  and  Carr  &  Parker  for  appellants. 

Milton  Remley,  attorney  general,  and  Jesse  A. 
Miller  for  the  state. 

Robinson,  J. — The  indictment  charges  that  the 
offense  in  question  was  committed  as  follows:  "The 
said  George  Debolt  and  Walter  Smith  on  or  about  the 
tenth  day  of  October,  A.  D.  1894,  in  the  county  of  Guth- 
rie and  state  of  Iowa,  a»  aforesaid,  the  said  George 
Debolt  and  Walter  Smith  acting  together  and  in  con- 
cert, did  then  and  there,  with  malidous  intent  to  extort 
money  from  one  T.  J.  Simcoke,  did  then  and  there, 
maliciously  and  feloniously,  verbally  threaten  to  accuse 
the  said  T.  J.  Sim'cokeof  the  crime  of  sodomy/ '(describ- 
ing the  particular  act  of  which  the  defendants  threat- 
ened to  accuse  Simcoke).  The  indictment  does 
1  not  charge  that  Simcoke  wa»  not  guilty  of  the 

act  thus  described,  and  the  appellants  insist  that 
in  that  respect  the  indictment  is  defective.  The  statute 
upon  which  this  prosecution  was  founded  is  section 
3871  of  the  Ck)de  of  1873,  which  contains  the  following: 
"If  any  per^on^  either  verbally  or  by  any  written  or 
printed  communication,  maliciously  threatens  to  accuse 
another  of  any  crime  or  offense,  ♦  ♦  ♦  with  intent 
therefl[)y  to  extort  any  money  or  pecuniary  advantage 
wliatever,  *  *  *  he  shall  be  punished  by  impri-son- 
ment  in  the  penitentiary  not  more  than  two  years,  or  by 
a  fine  not  exceeding  five  hundred  dollars.'^    Nothing  in 
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this  statute  makes  it  n-ecessary,  in  order  to  constitute 
the  offense  defined,  that  tlie  person  threatened  shall  be 
innocent  of  the  crime  of  Whic^h.  he  is  threatened  to  be 
accused.  It  is  said  that  the  tlireat  to  accuse,  in  order 
to  constitute  an  offense,  must  toe  made  maliciously; 
that  the  court  charged  the  jury  that  "  ^malice,'  in  a 
legal  sense,  denotes  a  wrongful  act  done  intentionally, 
without  juBt  cause  or  excuse,"  and  that,  if  Simcoke  was 
guilty  of  the  act  of  whidh  fhe  defendants  threatened  to 
accuse  him,  the  threat  could  not  have  been  without  just 
cause  or  excuse.  It  is  further  urged  that  it  is  the  duty 
of  every  citizen  to  accuse  the  i>erpetTators  of  a  crime, 
before  the  proper  tribunal,  and  that  to  declare  an  inten- 
tion to  do  an  act  whddh  it  is  the  duty  of  the  declarant  to 
perform  cannot  be  a  crime.  All  that  may  be  conceded 
without  admitting  that  the  indictment  is  defective  in 
the  resi)ect  claimed.  The  crime  for  which  the  statute 
provides  is  not  the  declaration  hj  a  person  of  an  intent 
to  bring  an  offender  against  the  law  to  justice,  but  the 
malicious  thteatening  to  a<!cuse  a  person  of  a  crime  or 
offense,  "wifh  intent  thereby  to  extort  any  mimey  or 
pecuniary^  advantage  whatever."  Whether  tlie  person 
against  whom  the  threat  is  directed  "be  guilty  or  inno- 
cent of  the  crime  or  offense  specified  in  the  threat  is 
wholly  immaterial  to  the  commission  of  the  crime  by 
the  making  of  the  threat.  State  v.  Watte,  101  Iowa,  377. 
The  threat  may  be  to  accuse  by  instituting  judicial  pro- 
ceedings. 1  McClain,  Oriminal  Law,  section. 737.  But 
it  may  also  refer  to  accusation  by  newspaper  publica- 
tion, or  other  means.  State  v.  Lewis,  96  Iowa,  286.  It 
follows  from  what  we  have  said  that  in  our  opinion  the 
indictment  is  not  defective  in  the  respect  claimed  by  Ihe 
appellants. 

II.  The  defendants  asked  the  court  to  instruct  the 
jury  as  follows:  "(8)  You  are  instructed  that  intent  to 
extort  money  is  a  material  part  of  the  crime  charged. 
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This  intent  cannot  1)6  ppeeumed)  but  must  be  estab- 
lished by  the  evidence  to  the  exclusion  of  all  reasonable 
dxmbt  The  intent  to  extort  money  is  the  gist  of  the 
crime  cliarged^  and,  before  you  can  convict  the  defend- 
ents,  you  must  be  satisfied  that  such  intenit  existed  and 
was  in  the  minds  of  the  defendants  at  tihe  time  of  mak- 
ing the  alleged  threats,  if  you  find  that  such  threats 
were  in  fact  made.    Such  intent  cannot  be  pre- 

2  sumed,  but  must  be  strictly  proven."    The  court 
refused  to  give  that  instruction,  and  charged  the 

jury  as  follows:  "(8^)  ^Malice/  in  a  legal  sense,  denotes 
a  wrongful  act  done  intentionally,  without  just  cause  or 
excuse;  and  intention  is  an  inference  of  law  resulting 
from  the  doing  of  the  a<?t,  except  where  the  circumr 
stances  rebut  the  presumption  of  its  existence.  And  in 
this  case,  if  you  should  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendants  committed  the 
acts  charged  in  the  indictment  in  this  case,  and  you 
shall  further  find  that  said  acts  were  inten/tionally  done 
by  them^  without  just  cause  or  excuse,  the  acts  so  done 
by  them  would  warrant  the  conclusion  that  the  alleged 
threats  were  maliciously  made.  And  if  you  shall  find 
from  the  evidence,  beyond  a  reasonalble  doubt,  that  the 
defendants  committed  the  acrts  charged  in  the  indict- 
ment, then  such,  acts  would  warrant  the  inference  of  the 
intent  cliarged  in  the  indictment,  unless  the  facts  and 
circumstances,  as  developed  by  tfhe  proof,  rebut  the  pre- 
sumption of  the  existence  of  such  intent."  The  acts 
cliarged  in  the  indictment  were  that  the  defendants, 
acting  in  concert,  on  a  day  specified,  did  maliciously  and 
feloniously  threaten  to  accuse  one  T.  J.  Sim-coke  of  the 
crime  of  sodomy.    It  will  be  observed  that  the 

3  paragraph  of  the  charge  quoted  did  not  require 
proof  that  the  threat  was  made  with  the  intent 

thereby  to  extort  any  money  or  pecuniary  advantage, 
but  instructed  the  jury,  in  effect,  that  proof  which  sat- 
isfied it  beyond  a  reasonable  doubt  that  the  defendants, 
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without  just  cause  or  excuse,  maliciously  and  felon- 
iously threatened  to  accuse  Simeoke  of  the  crime  of 
sodomy,  would  warrant  the  inference  that  the  threat 
was  made  with,  the  intent  thereby  to  extort  money  from 
him,  unless  the  facts  and  circumstances,  as  developed 
by  the  paxx>f ,  showed  that  such  intent  did  not  exist  We 
do  not  think  that  is  the  law.  It  is  a  general  rule  that  a 
person  intends  the  natural  and  ordinary  consequences 
of  his  premeditated  act  If  a  man  intentionally  assault 
another  with  a  deadly  weapon,  and  take  *his  life,  in  the 
absenice  of  justifying  or  extenuating  circumstances,  it 
will  be  presumed  that  the  act  was  done  with  intent  to 
commdt  murder.  In  that  case  the  thing  don^  would  be 
unlawful,  and  the  criminal  intent  would  be  inferred 
fromi  the  nature  of  the  act,  and  the  premeditation  with 
which,  it  was  done;  and  specific  proof  of  the  intent  would 
not  be  required,  to  convict  But  it  is  the  general  rule 
that,  when  an  act  becomes  criminal  only  by  reason  of 
the  specific  intent  with  which  it  is  done,  proof  of  the 
intent  is  as  necessary  to  a  conviction  as  is  proof  of  the 
act  See  State  v.  Malcolm,  Slows.,  415;  State  v.  Jarvis, 
21  Iowa,  46;  Roberts  v.  People,  19  Mich.  401;  4  Am.  & 
Eng.  Enc.  Law,  674;  11  Am.  &  Eng.  Enc.  Law,  3T8; 

Lawson,  Presumptive  Evidence,  Rule  66.  In  the 
4  case  of  malicious  threats  to  accuse  another  of  an 

offense,  with  intent  thereby  to  extort  money  or 
pecuniary  advantage,  the  intent  to  extort  is  of  the 
essence  of  the  crime.  Threats,  however  wrongful  and 
malicious,  would  not  constitute  the  statutory  crime,  if 
the  intent  to  extort  money  or  i)ecuniary  advantage  be 
lacking.  Therefore,  proof  of  the  threats,  even  though 
conclusive,  would  not  be  proof  of  the  specific  intent 
required  by  the  statute,  or  justify  a  presumption  that  it 
had  accompanied  the  act  The  paragraph  of  the  charge 
we  have  set  out  was  therefore  erroneous.  We  do  not 
think  the  court  erred  in  refusing  the  eighth  instruction 
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asked  by  tlhe  defendants,  although,  with  some  modifica- 
tion, it  would  huve  been  cooreet  The  intent  to  extort 
money  wias  of  the  gist  of  the  crime  charged,  and  cannot 
be  presumed,  but  must  be  proven,  but  to  say  that  it 
"must  be  strictly  proven"  might  be  misleading.  Direct 
pax)of  of  the  intent  with  which  an  act  was  committed  is 
not  to  be  had  in  many  cases,  and,  when  that  is  true, 
circumstantial  evidence  may  be  sufficient.  What  would 
be  required  to  "strictly  prove''  an*  intent  might  not  be 
understood  by  a  jury. 

III.  The  evidence  submitted  on  the  trial  in  the 
district  court  hjas  not  been  abstracted,  and  it  is  said  we 
must  presume  that  it  justified  the  charge  given.    It  is 

true  that  we  must  indulge  in  every  reasonable 
5  presumption  to  sustain  the  charge,  but  we  are 

unable  to  imagine  any  evidence  which  could  have 
justified  th,e  erroneous  statement  of  law  contained  in 
the  charge.  For  the  error  in  the  charge  given,  the  judg- 
ment of  the  dflstiiet  court  must  be,  and  is,  reversed. 


The  Burlington,  Cedar  Rapids  &  Northern  Rail- 
way Company,  Appellant,  v.  The  City  of 
Columbus  Junction,  et  al. 

Highwajs:  dbdioation:  Cities  and  towns.  Land  uninclosed  by  a 
railroad  company  and  made  use  of  for  over  twenty  years  with 
1  adjacent  land  for  a  public  highway  upon  which  a  town  has 
expended  money  and  labor,  will  be  held  to  have  been  dedicated 
to,  and  accepted  by  it,  unless  a  formal  acceptance  of  the  strip  is 
required  by  law. 

CoNSTUUCTioK  OF  STATUTE.     The  provision  of  Code  1873,    section 

1  527,  which  requires  that  a  dedication  of  land  to  public  use  can  be 

2  acquired  and  confirmed  only  by  special  ordinances  passed  for  the 
purpose,  does  not  apply  to  towns,  but  to  cities,  only. 

Same.  Such  statutes,  being  intended  to  protect  cities  from  liability 
being  imposed  upon  them  from  land  owners  in  dedicating  streets^ 
irrespective  of  necessity  therefor,  does  not  prohibit  the  city  from" 

3  acquiring  title  to  streets  in  some  other  way  than  by  a  dedication, 
and  an  acceptance  by  ordinance,  as  by  purchase  or  prescription. 
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Prescription  and  adverse  possession.  A  town  will  acquire  title 
by  prescription  and  adverse  possession  to  a  strip  of  land  forming 

1  part  of  the  right  of  way  of  a  railroad  company,  but  left  unindosed 
for  many  years,  and  which  has  been  taken  into  a  public  highway 

8  and  used  and  improved  as  such,  where  the  property  was  originally 
entered  upon  under  an  agreement  with  one  purporting  to  represent 
the  company,  that  it  would  dedicate  the  strip  for  road  purposes. 

Appeal  from  Louisa  District  Comi. — Hon.  Ben  McCoy, 

Judge. 

Fbiday,  December  17, 1897. 

Action  in  equity  to  restrain  the  defendants  from 
tearing  down  anid  removing  a  fence.  There  was  a  hear- 
ing on  the  merits,  and  a  decree  in  favor  of  the  defend- 
ants.   The  plaintiff  appeals. — Affirmed. 

Oray  &  Tucker  and  8,  K.  Tracy  for  appellant. 

B.  F.  Van  Dyke  for  appellees. 

EoBiNsoN,  J. — The  plaintiff  owns  a  right  of  way  for 
its  railway  track  which  extends  through  a  portion  of 
the  town  of  Q)lumbus  Junction,  from  the  southern  limit 
of  the  town^  in  a  northwesterly  direction.  The  right  of 
way  appears  to  have  been  acquired*  by  con<lemnation 
proceeding's  in  the  year  1868,  and  it  seem.s  that  a  public 
highway  was  establis^hed  along  the  west  or  southwest 
side  of  the  right  of  way,  although  the  evidence  in  regard 
to  the  time  of  acquiring  the  right  of  way  and  of  estab- 
lishing the  highjway  is  not  definite.  But  we  do  not  under- 
stand that  there  is  any  controversy  in  regard  to  those 
matters.  The  right  of  way  was  fifty  feet  in  width  on 
each  side  of  the  center  of  the  railway  track.  In  the  year 
1875,  if  not  earlier,  the  railway  company  constnicteri  a 
fence  twenty-eight  feet  southwest  of  the  center  of  its 
track,  leaving  outside  the  fence  a  strip  of  its  ri  ght  of  way 
twenty-two  feet  wide,  next  to  the  highway.    That  fence 
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was  of  boards,  and  in  time  was  replaced  with  a  wire 
fenice.  In  September,  1895,  the  wire  fence  was  moved 
out  to  a  line  parallel  to,  and  fifty  feet  from,  the  center 
of  the  track.  Later  in  the  same  year  the  town  ordered 
the  plaintiff  to  remove  the  fence,  and  directed  that,  in 
case  of  its  failure  to  do  so  for  ten  days,  the  removal 
fehould  be  made  by  the  street  commissioner.  This  action 
was  brought  to  restrain  the  enfoircement  of  that  orde^. 

The  defendants,  the  town  and  its  street  commis- 
sioner,  claim  that  the  strip  of  ground  outside  the  line  on 
which  the  first  fences  were  built  (the  strip  being  about 

one  hundred  and  twenty  rods  in  length)  was  ded- 
1  icated  to  the  town  as  a  public  street,  and  accepted 

by  the  town;  also,  that  title  thereto  has  been 
acquired  by  prescription.  It  is  fi^hown  that  the  portion 
of  the  highway  or  street  used,  and  the  strip  of  land  in 
question,  were,  together,  about  forty  feet  in  width;  andi 
it  is  admitted  that  the  strip  was  used  with  the  highway 
as  a  street  for  twenty  years  before  the  fence  in  contro- 
versy was  built,  and  that  durinig  that  time  the  town 
used  and  improved  it,  expending  money  and  labor  upon 
it.  It  is  clear,  unless  a  formal  acceptance  of  the  dedi- 
cation is  required  by  the  town  that  there  was  a  dedica- 
tion of  the  strip  which  was  accepted  by  the  town.  Hod 
land  outside  a  city  or  town  been  treated  as  was  that  in 
question,  there  would  have  been  anl  actual  dedication 
to  the  use  of,  and  an  acceptance  for,  the  public.  Staie  v. 
Birmingham^  74  Iowa,  407;  Sherman  v.  Hastings^  81 
Iowa,  372,  and  coses  therein  cited.  But  it  is  said  that  a 
dedication  by  the  railway  company  would  not  have  been 
effectual,  unless  formally  accepted  by  ordinance,  and  in 
support  of  that  claim  section:  527  of  the  CJode  of  1873  is 
cited.  That  section  provided  that  "no  street  or  alley 
which  shall  hereafter  be  dedicated  to  public  use  by  the 
proprietor  of  the  ground  in  any  city,  shall  be  deemed  a 
public  street  or  alley,  or  to  be  under  the  use  or  control 
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of  the  dty  council,  unless  the  dedication  shall  be 
accepted  and  confirmed  by  an  ordiniance  especially 
passed  for  such  purpoee."  It  is  not  shown  that  tht 
town  ever  accepted  the  dedication  of  the  land  in  ques- 
tion by  ordinance,  but  the  prorision  quoted  applies  to 
cities  only,  and  not  to  towns.  The  defendant  munici- 
pality is  described  in  the  title  of  this  cause  as  a  city,  bul: 
in  the  body  of  the  pleadings  as  a  town^  and  that  we 
understand  to  be  the  class  to  which  it  belongs. 
2  But,  if  we  are  in  error  in  this  respect,  we  should 

be  comi)elled  to  reach  the  same  conclusion  as  to 
the  final  disposition  of  the  case.  It  was  said  in  Byerly 
V.  City  of  Anamosa,  79  Iowa,  206,  that  the  section 
referred  to  was  "clearly  intended  to  protect  cities  from 
lialbility  and  responsibility  tbrown  upon  them  by  land- 
owners in  dedicating  streets  to  public  use  wi'thout  giv- 
ing the  city  an  opportunity  to  determine  whether  such 
streets  are  demanded  by  the  public  good,  and  the  wants 
of  the  citizens.  In  the  absence  of  the  statute  the  dty 
would  be  powerless  to  resist  the  designs  of  landowners 
to  make  it  liable  for  all  streets  they  might  dedicate, 
without  regaffd  to  the  public  good,  or  the  wants  of  the 
people.*^  But  the  right  of  a  city  to  assume  the  use  and 
control  of  streets  dedicated  by  landowners  without  an 
acceptance  by  ordinance,  and  its  lialbility  for  not  keep- 
ing such  streets  in  good  condition,  was  recognized'  in 
the  ease.  The  statute  only  refers  to  streets  and  alleys 
which  are  dedicated  to  public  use  by  the  landowner, 
and  not  to  streets  and  alleys,  the  title  to  which  has 
been  acquired  by  the  city  by  purchase  or  by  prescrip- 
tion. The  evidence  in  this  case  shows  that  the  town 
acquired  the  right  to  use  the  land  in  controversy  as  a 
street  by  prescription,  if  not  by  dedication.  It  is  true 
that  title  by  prescription  could  not  have  been  acquired 
by  mere  use  for  the  required-  time,  and  that  adverse  pos- 
ToL.  104  la- 8 
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sesa-ion  must  be  proven  by  evidence  distinct  from,  and 
independent  of,  the  iifle.   CJode  1873,  eection  203L 
3  But  there  is  sufficient  evidence  of  that  character 

in  this  case  to  su!stain  the  right  claimed  by  the 
town.  Before  the  first  fence  was  built  by  the  railway 
company,  a  person  who  claimed  to  represent  the  com- 
jmny  talked  with,  the  owner  of  the  land  from  which  the 
right  of  way  was  taken,  and  it  was  agreed  between  them 
that  the  company  should  give  land  for  one-half  the  road 
at  the  place  in  question.  The  rong(h  character  of  the 
land  at  that  place  made  it  desiraible  to  use  a  part  of  the 
rig'ht  of  way  for  road  purposes.  It  is  not  shown  that 
the  pei-son  who  represented  the  company  was  authorized 
to  act  for  it,  but  the  company  carried  out  the  agree- 
ment, by  so  building  its  fence  as  to  leave  the  strip  of 
land  in  controversy  4is  a  part  of  the  street  It  certainly 
knew  of  the  use  made  of  it  by  the  town,  and  that 
improvements  were  made  by  the  owniers  of  property 
adjacent  to  the  road  as  thus  made  with  a  view. to  its 
continued  use  for  road  purposes.  We  conclude  that  the 
judgment  of  the  district  court  is  right  That  denied-  the 
plaintiff  relief,  ajid  gave  to  the  town  the  strip  of  land 
in  question  for  highway  purposes,  and  it  is  affiembd. 


Sarah  Pray  v.  The  Life  Indemnity  and  Sbotjrity 

Company  and  C.  E.  Mabib,  Secretary, 

Appellant. 

Assesfunent  Insurance:  payment  of  interest.  A  life  insurance 
company  wiU  not  be  required  to  collect  and  pay  over  interest  in  a 
death  claim  where  the  contract  of  insurance  entitles  the  bene- 

4  flciary  to  "the  net  proceeds  of  one  full  assessment  at  schedule 
rates"  and  there  is  no  provision  in  the  schedule  for  assessment 
for  the  payment  of  interest,  but  simply  for  a  specific  sum  for 
each  death,  according  to  the  age  of  the  person  assessed. 

Assignment:    Practice,    A  life  insurance  association  against  which  a 

beneflciary  has  recovered  judgment  cannot  ask  to  be  protected 

6    against  an  assignment  of  a  portion  of  the  claim  made  by  the 
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plaintiff  when  the  assignee,  although  testifying  as  a  witness,  did 
not  claim  an  interest  in  the  case  and  it  does  not  appear  that  the 
company  is  liable  to  him,  though  it  is  notified  by  the  beneficiary 
that  she  has  borrowed  of  the  assignee  and  is  directed  by  her  to 
charge  the  amount  against  the  policy  and  retain  it  for  the  lender. 

Set-off.    Upon  the  granting  of  a  decree  directing  an  assessment  to 
be  ordered  by  a  life  insurance  association  for  the  payment  of  the 

6  plaintiff's  claim,  a  judgment  held  by  the  defendant  against  the 
plaintiff  will  be  allowed  as  a  set-off  against  the  amount  realized 
from  the  assessment  ordered* 

Notice:  New  contract.  Notice  of  assessments  not  having  been 
mailed  within  the  time  after  their  date  required  by  by-laws,  and 
not  having  allowed  the  insured  the  full  time  he  was  entitled  to  in 
which  to  make  payment,  and  the  payment  made  after  the  time 
8  they  were  due  having  been  retained,  the  provision  in  the  receipts 
that  they  were  given  and  accepted  on  condition  that  assured  was 
in  as  good  health  as  when  received  as  a  member  of  the  association 
(which  conditional  receipt  was  not  authorized  by  the  by-laws  or 
otherwise,  except  that  it  was  examined  and.  approved  by  the 
board  of  directors,  but  without  record  of  their  action),  cannot  be 
asserted  to  defeat  recovery  on  the  certificate  of  insurance. 

Waiver  of  proof  of  loss  An  action  upon  a  life  insurance  certifi- 
cate is  not  barred  for  failure  to  furnish  proofs  of  death  of  a  pre- 

1  scr.ibed  form,  where  the  beneficiary  applied  to  the  company  for 
blank  forms  to  be  filled  out,  and  which  were  refused  on  the  sole 
ground  that  the  certificate  had  been  forfeited. 

Actions:  dismissal  without  prejudice.  An  action  agreed  to  be 
argued  and  submitted  in  vacation,  but  dismissed  by  the  plaintiff 

2  before  a  hearin?,  is  not  a  bar  to  a  subsequent  action  for  the  same 
cause,  although  the  defendant's  ans.ver  in  the  first  suit  set  up  a 
counter-claim  as  setoff,  where  the  defendant  sets  up  the  same 
defense  in  the  subsequent  action 

Partiks.    In  an  action  against  an  assessment  insurance  company  on 

7  a  certificate  entitling  the  beneficiary  to  the  amount  of  an  assess- 
ment, it  is  not  necessary  to  make  the  secretary  a  party. 

Appeal  from  Black  Hawk  District  Court. — Hon.  J.  J. 
ToLERTON,  Judge/ 

Peiday,  December  17, 1897. 

Plaintiff,  the  beneficiary  named  in  a  certificate  of 
life  insurance  issued  by  the  defendant  on  the  life  of  Ira 
Christie,  now  deceased,  brings  thie  action  for  judgment, 
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and  for  an  order  requiring  the  defendant  to  make  an 
assessment  to  pay  the  amount  alleged  to  be  due  under 
eaid  certificate.  The  defendant  answered,  pleading  as 
defense,  in  substance,  as  follows:  That  this  action  is 
bariH  1,  for  the  reason  that  proofs  of  loss  were  not  made 
within  sixty  days  from  the  date  of  the  death,  as  required 
by  section  3,  chapter  211,  Laws  Eighteenth  General 
Assembly;  that  there  was  another  action  pending 
between  these  parties,  involving  these  same  issues; 
that  said  certificate  was  forfeited  by  reason  of  failure 
to  pay  benefit  assessments  Nos.  34,  35.  38,  and  40.  The 
defendant  also  pleads  two  unsatisricd  judgments,  which 
it  holds  against  the  plaintiil,  and  asks  that  the  amount 
thereof  be  set  off  against  any  amount  found  due  the 
plaintiff.  The  plaintiff,  in  reply,  denies  that  said  assess- 
ments were  legally  made,  and  denies  that  Ira  Christie 
was  legally  notified  thereof,  or  that,  by  reason  of  non- 
payment of  said  assessments  said  certificate  was  for- 
feited. The  issues  will  more  fully  appear  in  the  opinion. 
Decree  was  rendered  in  favor  of  the  plaintiff.  Defend- 
ant appeals. — Modified  and  affirmed. 

Alford  &  Gates  for  appellant. 

BoieSy  Couch  &  Boies  for  appellee. 

Given,  J. — ^L  Appellant's  first  contention  is  that 
this  action  is  barred,  for  the  reason  that  proofs  of  loss 
were  not  furnished  within  sixty  days  from  the  date  of 
Mr.  Christie's  death.  There  is  nothing  contained  in  the 
defendant's  by-laws,  nor  in  this  certificate,  fixing  the 
time  within  which  proof  of  death  must  be  made;  but 
appellant's  contention  is  that  the  case  comes  within 
chapter  211,  Laws  Eighteenth  General  Assembly,  and 
that  proof  of  death  must  be  made  within  sixty  days 
from  the  date  of  the  death.     Whether  this  statute 
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applies  we  will  not  stop  to  consider,  afi,  in  the  view  we 
take  of  the  case  it  is  immaterial.    Mr.  Christie 
1  died  September  7,  1886,  at  Pasadena,  Oal.,  and 

on  that  day  plaintiff  sent  "an  order  of  notice'' 
to  the  defendant,  which  was  received,  "reciting  the 
death  of  her  son,  Ira  Christie,''  also  stating  that 
she  had  been  compelled  to  borrow  two  hundred  and 
fifty  dollars  of  M.  W.  McGee,  and  directing  the  defend- 
ant to  charge  thaf  sum  against  the  policy,  and  to  retain 
it  for  Mr.  McGee.  Mr.  McGee  wrote  the  defendant  on 
the  same  day,  inclosing  the  notices  of  the  death  and 
of  the  loan  to  Mrs.  Christie,  which  notices  were  also 
received  by  the  defendant  The  certificate  provid<is 
that  "upon  the  receipt  at  the  Waterloo  office  of  satis- 
factory proofs,  on  blanks  furnished  by  the  association 
of  the  death  of  Ira  Christie,  this  association  will  pay  to 
his  mother,  Sarah  Christie,"  etc.  On  September  17, 
1886,  plaintiff  wrote  to  defendant,  from  Rock  Falls,  111., 
as  follows:  "Send  blanks  to  me  to  be  filled  out  for  the 
death  of  Ira  Christie,  certificate  No.  6,699,  and  give  me 
such  other  information  as  I  shall  require."  Defendant 
did  not  send  the  blanks,  but  answered  September  20, 
1886,  returning  money  sent  in  payment  of  assessment 
OS'o.  44,  for  the  reason  that  "the  certificate  expired  on 
the  evening  of  the  5th  of  September."  The  defendant 
further  says:  "The  death,  as  you  said,  occurred  on  the 
7th  of  September.  Therefore,  the  association  is  not 
liable,  and  we  cannot  accept  the  money."  It  is  man- 
ifest from  this  and  other  correspondence  that  the 
defendant,  as  is  alleged  by  the  plaintiff,  at  all  times 
denied  its  liability,  solely  upon  the  ground  that  the 
certificate  had  been  forfeited.  It  did  not  furnish 
blanks,  as  required  by  the  certificate,  because  it  did  not 
desire  other  proofs  of  the  death  than  those  which  had 
already  been  furnished.  Under  these  circumstances,  it 
was  not  required,  even  under  said  act  of  the  Eighteenth 
General  Assembly,  that  plaintiff  should  do  more  in  the 


118    V        Peat  v.  Life  Ikdemnitt  &  Security  Co.  [104  Iowa 

way  of  furnishing  proof  of  the  death.  It  is  true  that 
the  plaintiff  did,  a  long  time  after  the  dt  ath,  furnish 
formal  proofs  thereof,  but  this  act  cannot  affect  the 
rights  of  the  parties.  This  action  is  not  barred  for  want 
of  poofs  of  the  death,  for  the  reason  that  the  defendant 
waived  any  right  it  had  to  other  or  different  proofs  of 
the  death  than  those  which  were  furnished  by  failing 
to  furnish  the  blanks  when  required,  and  by  basing  its 
denial  of  liability  solely  upon  the  claiili  of  the  forfeiture 
of  the  certificate. 

II.  Appellant's  next  contention  is  that  this  action 
is  barred  by  the  pendency  of  the  other  action  between 
thtse  parties,  upon  these  same  issues.  That  action  was 
heard  at  the  March  term,  1894,  and,  "by  agreement, 
case  to  be  argued  and  submitted  in  vacation,  and  decis- 
ion to  be  rendered  in  vacation."    This  case  was 

2  commenced  July  27, 1894,  and  was  heard  in  June, 

and  decided  July  26,  1895.  On  April  12,  1894, 
plaintiff  filed  a  written  dismissal  of  the  other  action, 
but,  at  the  time  of  this  hearing,  that  case  had  not  been 
tap  en  from  the  docket  Appellant  contends  that  the 
written  dismissal  did  not  dismiss  that  case,  because  it 
was  after  submission,  and  because  the  defendant's 
answer  contained  a  counter-claim.  That  case  was  to  be 
submitted  in  vacation,  and  it  does  not  appear  that  it 
had  been  submitted  before  the  dismissal  was  filed.  The 
all(  f>ed  counter-claim  was  the  same  two  judgments  set 
up  in  this  case,  and  the  relief  asked  was  not  for  judg- 
ment on  these  judgments,  but  that  the  amount  thereof 
might  be  set  off  against  any  amount  found  in  the  plain- 
tiff's favor.  As,  by  the  dismissal,  the  plaintiff  waived 
any  right  to  recover  in  that  case,  there  was  no  ground 
for  granting  the  relief  asked  by  the  defendant,  and 
the  dismissal  was  an  end  of  the  case,  and  thei^fore  it  is 
noc  a  bar  to  this  action. 

III.  Counsel  discuss  the  question  whether  the 
r.ss(  jvsments  Nos.  34,  35,  38,  and  40  were  legally  levied, 


Dec  1897]  Pbat  v.  Lipb  LraEMKixr  &  Sbouritt  Co.  119 

and  whether  the  notices  thereof  are  such  as  that  Mr. 
Christie  forfeited  his  certificate  by  failure  to  pay  said 
aseeesments  within  the  time  required.  It  is  not  dis- 
puted that  these  assessments  were  on  account  of  the 
dcAth  of  members  in  good  standing,  and  that  Mr, 

Christie  was  liable  therefor  in  the  amounts 
3  assessed.    In  view  of  this  fact  and  our  conclusion 

with  respect  to  the  notice,  we  do  not  inquire  as 
to  the  regularity  of  the  manner  in  which  assessments 
were  made,  but  accepting  them  as  regular,  we  inquire 
aj  to  the  notices.  The  certificate  recites,  as  one  of  the 
considerations  therefor,  the  prompt  payment  of  such 
berefit  assessments  as  may  be  legally  levied  by  its 
board  of  directors,  and  that  the  certificate  shall  be  void 
if  the  amount  of  any  assessment  made  under  said  cer- 
tificate is  not  received  at  the  Waterloo  office  within 
thirty  days  from  the  date  of  notice  thereof.  Section  19 
of  the  by-laws  in  force  at  the  time  Christie  became  a 
member  provided  that  ^Ssueh  assessments  shall  be  paid 
to  the  secretary  within  thirty  days  from  the  notice 
thereof.  Five  days  shall  be  allowed  after  mailing  such 
notice  by  the  secretary  before  members  shall  be  con- 
sidered to  have  received  such  notice.''  Said  section 
was  amended  August  5, 1884,  to  read  as  follows:  "Such 
assessments  shall  be  paid  to  the  secretary  within  thirty 
days  from  the  day  on  which  the  notice  bears  date.  Five 
(5)  days  shall  be  allowed  the  secretary  for  mailing 
such  notices  after  the  date  thereof,  and  five  (5)  days  of 
grace  shall  be  allowed  the  member  in  addition  to  the 
time  mentioned  in  the  notice."  The  dates  of  the  notices 
of  these  assessments  and  of  the  mailing  and  payment 
thereof  are  as  follows:  No.  34  dated  October  1,  mailed 
October  8, 1885,  and  paid  January  6, 1886;  No.  35,  dated 
November  1,  mailed  November  9,  1885,  and  paid 
January  6, 1886;  No.  38,  dated  February  1,  mailed  Feb- 
ruary 8,  and  paid  March  12,  1886;  No.  40,  dated  April 
1,  mailed  April  7,  and  paid  May  18, 1886.    Each  of  these 
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notices  required  that  the  assessment  must  be  received 
"within  thirty  days  from  the  day  on  which  this  notice 
bears  date."  If  we  allow  to  the  member  in  addition  to 
the  thirty  days,  the  five  days  allowed  for  mailing  and  the 
five  days  of  grace,  still  it  will  be  seen  from  the  above 
dates  that  none  of  these  assessments  were  paid  within 
forty  days  from  the  date  of  the  notice  thereof.  It  will  be 
observed  that  said  notices  required  payment  within 
thirty  days  from  their  date,  thereby  not  allowing  the 
timt  given  for  mailing,  nor  the  five  days  of  grace,  and 
that  none  of  said  notices  were  mailed  within  five  days  of 
their  date.  If  the  secretary  might  withhold  mailing 
the  notices  for  seven,  eight  or  nine  days  after  their  date, 
o^  he  did,  he  might  for  a  longer  time,  and  thus  deprive 
the  member  of  the  time  for  payment  to  which  he  was 
entitled,  as  that  time  must  be  counted  from  the  date  of 
the  notice.  The  defendant  received  these  payments  at 
the  dates  named,  and  did  not  return  the  same,  but 
retained  them.  Therefore,  if  nothing  further  appeared, 
it  would  be  held  to  have  waived  the  time  for  payment, 
and  consequently  a  forfeiture  of  the  certificate  if  the 
notices  had  been  as  required.  It  appears,  however, 
that,  upon  receipt  of  each  of  the«e  payments,  the  defend- 
ant sent  to  Mr.  Christie  its  receipt  therefor,  as  follows: 
"The  time  having  expired  for  the  payment  of  the  above 
assessment,  and  payment  being  tendered  after  the  same 
was  due,  this  receipt  is  given  by  the  association,  and 
accepted  by  the  member,  upon  the  following  conditions, 
and  not  otherwise:  First,  That  said  member  is  now 
living  and  of  temperate  habits,  and  in  as  good  health 
as  when  originally  received  a  member  of  this  associa- 
tion ;  otherwise,  said  payment  and  this  receipt  and  said 
certificate  shall  be  null  and  void.  Second.  The  receipt 
of  the  above  sum  after  the  same  is  due  shall  not  estab- 
lisb  or  be  considered  a  precedent  for  the  payment  of 
future  assessments  or  dues  under  said  certificate. 
Third.  No  payment  of  subsequent  dues  or  assessments 
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under  said  certificate  shall  in  any  way  impair,  alter,  or 
change  the  termis  or  affect  the  conditions  of  this  receipt, 
or  the  payment  thereunder,  or  re-establieh  membership 
in  this  association,  except  upon  the  fulfillment  of  the 
first  condition  of  this  receipt"  It  is  alleged  and 
abundantly  proven  that,  at  the  time  of  these  payments, 
Mr.  Christie  was  not  in  as  good,  health  as  when  origi- 
nalJy  received  as  a  member,  but  was  declining  with  con- 
sumption, and  that  defendant  had  no  knowledge  of  that 
fact  until  after  his  death.  It  also  appears  that  Mr. 
Christie  retained  these  receipts  without  making  any 
protest  or  objection  thereto.  A  contention  in  this  ease 
is  as  to  the  effect  that  should  be  given  to  this  condition 
in  those  receipts.  While  provision  is  often  made  by 
insurance  companies  that  reinstatements  shall  be  on. 
condition  that  the  assured  is  in  good  or  usual  health, 
there  is  no  such  provision  in  the  articles  of  incorpora- 
ticr.  or  by-laws  of  the  defendant,  nor  in  this  certificate 
or  the  application  of  Mr.  Christie  therefor.  The  con- 
tract, as  originally  made,  was  made  in  contemplation  of 
sickness  and  death.  It  is  a  contract  to  pay  to  the  plain- 
tifl:  the  net  proceeds  of  one  full  assessment,  not  exceed- 
ing two  thousand,  five  hundred  dollars,  within  ninety 
days  after  the  death  of  Ira  Christie,  conditioned  only 
that  semi-annual  dues  and  benefit  assessments  should 
be  paid  within  the  time  required,  and  that  the  assured 
would  not  impair  his  health  by  the  use  of  alcoholic 
liquors  and  that  he  had  not  concealed  any  material 
fact  as  to  his  health.  We  do  not  understand  api)ellant 
to  cf>ntend  that  the  decline  in  Mr.  Christie's  health  was 
cause  for  forfeiting  the  contract,  as  evidenced  by  the 
certificate.  The  claim  is  that  by  receiving  and  retain- 
ing these  receipts  with  that  condition  expressed 
therein,  without  objecting  thereto,  a  new  contract  was 
eniered  into,  conditioned  that  the  health  of  Mr.  Christie 
wi;b  then  as  good  as  at  the  time  he  became  a  member. 
'Aj:  pellee  contends  that  the  secretary  who  sent  out  these 
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receipts  had  no  authority  to  make  such  a  contract,  nor 
to  receive  payment  upon  such  condition.  The  only 
authority  the  secretary  had  was  that  this  form  of 
receipt  was  examined  and  approved  by  the  board  of 
directors,  but  without  any  record  of  their  action,  und 
without  any  change  in  the  articles  or  by-laws  of  the 
company.  As  we  have  said,  the  contract,  as  evidenced 
by  the  certificate,  is  that  the  defendant  would  pay  the 
pre  ceeds  of  an  assessment  to  the  plaintiff  on  the  death 
of  Ira  Christie,  on  the  conditions  therein  named.  The 
future  state  of  Ira  Christie's  health  was  not  made  a 
condition  upon  which  the  contract  was  to  continue,  but 
it  was  to  continue  subject  only  to  the  conditions  we 
have  named. 

We  do  not  think  it  should  be  held  that,  by  merely 
retaining  the  receipts  without  protest,  Ira  Christie  con- 
sented to  a  new  contract  on  the  conditions  named  iu  the 
rec<^ipt.  Of  the  many  cases  cited  by  appellant,  we  notice 
the  following:  Garbutt  v.  Association,  84  Iowa,  293,  is 
a  case  somewhat  similar  to  this,  but  the  question  of  the 
authority  to  make  a  new  contract,  or  whether  a  new 
contract  was  made,  was  not  considered  in  the  case. 
The  principal  questions  there  considered  were  whether 
there  was  a  forfeiture  or  waiver  of  a  forfeiture,  as 
affected  by  the  time  of  the  death  for  which  the  assess- 
ment was  made,  and  whether  the  plaintiff  was  entitled 
to  notice  of  the  dues  and  assessments  payable,  her  name 
being  omitted  from  the  defendant's  books.  There  are 
a  number  of  cases  cited  wherein  receipts,  conditioned 
as  these,  are  sustained;  but  in  those  cases  it  will  be 
found  that  some  provision  had  been  made  for  such 
coi'ditional  reinstatements,  or  where  the  original  con- 
tract had  been  treated  as  waived  and  at  an  end.  In 
view  of  the  facts  that  the  notices  were  not  mailed  within 
the  time  required  after  their  date,  did  not  allow  to  the 
asF-ured  the  full  time  in  which  he  was  entitled  to  make 
payment,  and  that  the  payments  were  retained,  we  do 
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not  think  that  the  defendant  should  be  heard  to  assert 
said  conditions  in  the  receipts  to  defeat  recovery  upon 
tiiis  certificate. 

IV.     Appellant  complains  that  the  decree  requires 

it  to  collect  and  pay  over  interest  from  November  10, 

1888.    The  amount  to  which  appellee  is  entitled  is  "the 

net  proceeds  of  one  full  assessment  at  schedule 

4  rates,  upon  all  the  members  in  good  standing,  at 
the  date  of  said  death  to  an  amount  not  exceed- 
ing 12,500.''  There  is  no  provision  in  the  schedule  for 
asfcicssing  for  the  payment  of  interest,  but  simply  of  a 
specific  sum  for  each  death,  according  to  the  age  of  the 
I>erson  assessed.  We  think  that  interest  should  not  be 
allowed  in  such  case. 

Appellant  complains  that  the  court  entirely  dis- 
regarded the  counter-claim  pleaded  in  the  answer.    It 
was  not  denied  that  the  aniount  of  the  two  judg- 

5  ments  was  due  from  the  plaintiff  to  the  defend- 
ant, and  we  think  that  amount  should  be  allowed 

as  an  offset  against  the  amount  that  is  realized  from  the 
assessment  ordered. 

Appellant  also  complains  that  it  is  not  protected 

against  the  assignment  of  the  two  hundred  and  fifty 

dollars  of  this  claim,  made  by  plaintiff  to  Mr.  McGee. 

Mr.  McGee,  though  testifying  as  a  witness  in  the 

6  case,  and  knowing  of  its  pendancy,  makes  no 
claim  therein,  and,  so  far  as  appears,  the  defend- 
ant has  never  become  liable  to  Mr.  McGee,  and  therefore 
there  is  nothing  against  which  it  needs  to  be  protected 
in  this  matter. 

It  is  also  contended  by  appellant  that  as  defendant 

Mabie,  its  former  secretary,  is  deceased,  the  present 

secretary  should  have  been  made  a  party  to  this  action. 

We  see  no  reason  for  having  madQ  Mr.  Mabie  a 

7  party.     This  action  is  against  the  corporation, 
and,  in  so  far  as  it  may  go  to  control  the  official 

action  of  its  officers,  it  is  unnecessary  that  they,  as  indi- 
viduals, be  parties  td  the  action. 
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The  decree  of  the  district  court  will  be  modified  aa 
to  the  allowance  of  interest,  and  so  as  to  provide  that 
the  amounts  of  said  judgments  shall  be  deducted  from 
whf^tever  amount  is  realized  on  the  assessment  ordered; 
and  thus  modified,  the  decree  is  affirmed. 


Mary  Wood,  et  al.,  Appellants,  v,  Samuel  E.  Brown. 

Qaieting  Title:    evidenob.    In  an  action  to  quiet  title  the  plaintiff's 
chain  of  title  showed  a  transfer  of  the  title  from  a  widow  of  one 

1  former  grantee,  and  from  the  heirs  of  another  former  grantee, 
but  there' was  nothing  to  show  by  what  authority  the  transfers 
were  made.  Held,  plaintiff  has  faUed  to  establish  his  allegation 
of  ownership. 

Admissions:    Plea  and  proof.    An  admission  by  defendants  in  an 
action  to  quiet  title  to  land,  that  plaintiff^  are  seized  of  the 

2  "interest  if  any"  owned  by  a  specified  person  at  his  death,  does 
.  not  relieve  plaintiff  of  the  burden  of  proving  title  to  the  land, 

where  an  allegation  that  such  person  died  seized  of  the  land,  was 
put  in  issue  by  a  general  denial. 

Rionxs  of  claimant:    Mortgages.    Plaintiff  in  an  action  to  quiet 

title  to  land  cannot,  where  he  shows  no  title  to  the  land,  question 

4    the  right  of  defendants  to  a  foreclosure  of  the  mortgage  on  the 

land,  on  the  ground  that  the  latter  had  released  part  of  the  land 

from  the  mortgage. 

Mortgage:  release:  Construction.  An  instrument  acknowledging 
'*full  and  entire  satisfaction  for  a  mortgage"  on  specified  land, 
8  does  not  operate  as  an  entire  satisfaction  of  the  mortgage  debt, 
but  only  as  the  release  of  the  land  described  in  such  instrument, 
where  the  mortgage  covered  other  land,  and  had  not  in  fact  been 
paid. 

Pleading:    striking  off.    It  is  not  error  to  sustain  a  motion  to 
8    strike  an  amendment  to  the  petition  which  alleged  matter,  not  in 
support  of  the  cause  of  action,  but  in  reply  to  matter  alleged  in 
defendant's  cross-petition. 

Appeal  from  Jasper  District  Court. — Hon.  D.  Ryan, 

Judge. 

Friday,  December  17,  1897. 
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On  November  5, 1892,  plaintiflFs  filed  their  petition 
to  quiet  the  title  in  tlhem  to  the  southwest  quarter  of 
the  southeast  quarter  of  section  11,  townisMp  79,  north 
of  range  21,  we«t  of  the  fifth  P.  M.,  Iowa,  making  Samuel 
E.  Brown,  Alfred  Sully,  W.  B.  Smi-tih,  Re»becca  Smith, 
Elizabeth  Martz,  and  the  unknown  husband  and  chil- 
dren of  Elizabeth  Martz,  and  t!he  legatees  or  devisees  of 
the  children  of  Elizabeth  Martz,  defendants.  They 
alleged  that  they  are  the  absolute  owners  in  fee  simple 
of  said  land,  and  are  informed  and  believe  that  the 
defendants  make  some  claim  adverse  to  the  plaintiffs 
thereto;  that  John  Martz  died  April  1,  1869,  leaving 
Elizalbetfh  Martz,  his  widow,  and  some  children,  surviv- 
ing Mm;  that  on  the  twenty-third  day  of  June,  1869, 
said  Elizabeth  Martz  sold  and  conveyed  said  land  to 
Peter  Cragan,  without  reference  to  any  children;  that 
on  February  1,  1872,  Oragan  sold  and  conveyed  the 
same  to  George  B.  Wood,  who  has  since  died,  and  from 
whom  plaintiffs  oflbtained  title,  being  the  only  heirs  at 
law  of  said  Wood;  that  on  October  14, 1867,  Alexander 
Kannady  executed  a  mortgage  on  said  land  to  defend- 
ants Brown  and  Sully,  and  on  the  same  day  another 
mortgage  to  defendants  W.  B.  and  Rebecca  Smith, 
which  mortgages  were  duly  recorded.  Defendants  W. 
B.  Smith  and  Rebecca  Smith  answered,  denying  each 
and  every  allegation  made  in  plaintiffs'  petition,  except 
those  expressly  admitted.  "The  defendants  admit  that 
plaintiffs  have  some  claim  or  title  in  the  lands  described, 
'but  aver  the  same  is  junior  and  inferior  in  equity  and 
to  title  of  defendants."  By  way  of  cross-petition  they 
allege  the  execution  to  them  by  Alexanlder  Kannady 
and  wife  of  the  mortgage  mentioned  in  the  petition,  and 
allege  that  the  ^me  is  still  due,  and  wholly  unpaid, 
and  pray  that  the  same  be  established  as  superior  to  the 
claims  of  all  the  parties  hereto,  and  that  the  same  be 
foreclosed.    Thereafter  plaintiffs  filed  an  amendment  to 
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their  petition,  alleging  that  said  mortgage  was  without 
consideration,  and  for  the  purpose  of  disposing  of  the 
property  in  a  testamentaay  capacity;  and  that  after- 
wards said  Kannady  and  wife  rescinded  the  same  by 
the  execution  of  a  warrauly  deed  to  said  land  to  John 
Martz.  Plaintiffs  filed  a  second  amendment  to  their 
petition  in  four  paragraphs.  In  the  first  they  set  out 
•by  reference  the  mortgage  set  out  in  the  answer  of  these 
defendiamts.  In  the  second  they  allege  that  Kannady 
died  in  October,  1883,  and  that  the  cause  of  action  under 
said'  mortgage  is  barred.  In  the  third  they  allege  that 
said  mortgage  wias  released,  satisfied,  and  discharged  of 
record  by  W.  B.  Smith  on  the  twenty-eighth  of  Novem- 
ber, 1870,  and  in  the  fourth  that  these  defendants  are 
not  entitled  to  relief,  for  the  reason  that  the  mortgage 
shows  on  its  face  that  it  is  null  and  void,  because,  by  its 
terms,  it  creates  an  estate  to  commence  in  the  future, 
upon  the  death  of  the  grantor,  reserving  to  him  its  use, 
enjoyment,  and  possession.  These  defendants  moved  to 
strike  this  amendment,  on  the  ground  that  the  matters 
set  up  were  no  part  of  plaintiffs'  cause  of  action,  are  in 
avoidance  of  the  matters  alleged  in  the  cross-petition, 
and  could  only  be  properly  pleaded  in  reply  thereto. 
This  motion  was  sustained,  and  thereupon  plaintiflfe 
replied,  in  substiince  as  follows:  That  defendants'  mort- 
gage covered  two  other  tracts  of  land  than  that  in  con- 
troversy, and  that,  after  recording  of  the  deed  to  Martz, 
and  the  sut)sequent  conveyances  thereof,  these  defend- 
ants, on  the  twenty -eighth  of  November,  1870,  without 
the  knowledge  or  consent  of  said  grantors,  rolea>sed  and 
canceled  said  mortgage  so  far  as  it  covered  the  land  in 
controversy,  which  land  was  worth  six  hundred  dollars, 
wiiereby  defendants'  riglits  under  siaid  mortgage  have 
been  postponed  to  and  made  junior  and  inferior  to  the 
conveyances  under  which  plaintiffs  and  their  grantors 
held  the  land.  They  renew  their  allegation  that  defend- 
ants' cause  of  action  is  barred,  and  ^allege  that  said 
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claim  was  never  filed,  proven,  or  allowed  against  the 
estate  of  Alexander  Kannady,  and  that  the  adminis- 
trator of  Kannady  is  a  necessary  party.  Decree  was 
entered  in  favor  of  -tlie  defendants  W.  B.  Smith  and 
Rebecca  Smith,  from  whioh  plaintiflEs  appeal. — 
Affirmed. 

Gragan  Bros.,  E.  J.  Salmon,  and  S.  8.  Winslow 
for  appellants. 

W.  0.  McElroy  for  appellees. 

Given,  J. — ^I.  Both  parties  claim  through  Alex- 
ander Kannady;  appellees  under  said  mortgage  exe- 
cirted  to  them  by  Kannady,  October  14,  1867,  and  the 
appellants  under  the  foUoTvdng  chain  of  title:  Deed 
dated  June  15,  1868,  from  Kannady  and  wife  to  John 
Martz;  deed,  June  23,  1869,  from  Elizabeth  Martz  to 
Peter  Oragan;  deed  from  Peter  Oragan  and  wife  to 
George  B.  Wood,  nodateappearinig;  deed,  dated  Novem- 
ber 12, 1873,  from  George  B.  Wood  to  Peter  Olson;  deed 
of  the  only  heirs  at  law  of  Peter  Olson  to  George  B. 

Wood,  no  date  appearing.  Eadh  of  these  deeds 
1  appears  to  have  been  a  warranty  deed,  and  to 

have  been  recorded  within  a  short  time  after  its 
d-aite.  It  will  be  observed  that  it  does  not  appear  by 
w^hat  authority  Elizabeth  Martz  conveyed  to  Peter  Gra- 
gan, or  the  heirs  at  law  of  Peter  Olson  conveyed  to 
George  B.  Wood,  from  whom  plaintiffs  claim  title.  It 
is  certainly  clear  that  they  have  failed  to  establish  their 
allegation  of  ownership.  They  contend,  however,  that 
under  the  admission  made  in  defendants'  answer,  and  a 
further  admission  made  on  the  trial,  it  was  conceded 
that  they  held  title  subject  to  appellees'  mortgage.  On 
the  trial  "the  defendants  admitted  that  the  plaintiffs 


128  Wood  v*  Bkowk.  [104  Iowa 

are  eeized  of  the  interest,  if  any,  owned  by  Geo.  B. 
Wood  at  Ms  death,  in  said  real  estate."    By  the 

2  general  denial  appellees  put  in  issue  the  allega- 
tion that  George  B.  Wood'  died- seized  of  this  land, 

and  by  these  admissions  they  only  coneeded  that  appel- 
lants are  seized  of  whatever  interest  Wood  had  at  Ms 
death;  or,  in  other  words^  tliat  they  are  his  heirs.  We 
do  not  think  that  these  admissions  relieve  appellants  of 
the  burden  of  proving  title,  and  they  seem  to  have  so 
regarded  it  on  the  trial,  as  they  then  introduced  the 
record  of  the  deeds  we  have  menrtioned. 

II.  Appellees'  mortgage  was  executed  and  recordedj 
prior  to  the  conveyance  from  Kannady  to  Martz;  there- 
fore Martz  and  Ms  grantees  took  with  notice  thereof. 
Said  mortgage  was  executed  to  secure  the  payment  of 
four  hundred'  dollars,  consideration  for  lands  in  Mis- 
souri sold  to  Kannady;  said  sum  to  be  paid  on  the  death 
of  Kannady,  to  appellees  ini  trust,  the  same  to  be  divided 
by  them,  when  collected,  as  follows:  One  'hundred  dol- 
lars thereof  to  Rebecca  Smith,  one  hundred  dollars  to 
Mary  J.  Steel,  one  liundred  dollars  to  Ellen  M.  Scott, 
and  one  hundred  dollars  to  Sophia  Lawson, — daughters 
of  Kannady.  Appellants  do  not  question,  in!  argument, 
the  validity  of  this  mortgage,  but  insist  that  by  reason 
of  the  alleged  satisfaction  and  cancellation  thereof  of 
record  appellees  are  not  entitled-  to  enforce  the  same  as 
Against  the  land  in  controversy.    On  November 

3  28,  1870,  wMch  was  after  the  conveyance  from 
Martz  to  Cragan,  amd  before  the  last  conveyance 

to  George  B.  Wood,  api>ellee  W.  B.  Smithy  not  as  trus- 
tee, but  in  Ms  individual  capacity,  executed*  and 
acknowledge  an  instrument  in  writing  as  follows, 
wMch  was  recorded  December  2,  1870:  'Tor  value 
received,  I  hereby  acknowledge  full  and  entire  satisfa^c- 
tion  for  a  mortgage  given  by  Alexander  Kannady  to 
W.  B.  Smith  on  the  undivided  half  of  the  south  half  of 
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tiie  northea^  quarter  of  section  12,  township  79  north, 
range  21  west  5  P.  M.,  lowa,'^  Question  is  made  in  argu- 
ment whether  this  relates  to  the  mortgage  under  consid- 
eratian,  but  that  it  does  cannot  be  doubted  under  the 
pleadings  ajid  proofs.  This  mortgage  covers  the  land 
described'  in  saidi  writing  as  well  as  that  in  controversy, 
and  one  other  separate  tract  of  land.  Construed  in  the 
Kg'ht  of  attending  circumstances,  it  seems  to  us  quite 
clear  thiat  said  writing  was  not  intended  as  a  full  and 
entire  satisfaction  of  tihis  mortgage,  but  simply  as  a 
release  of  the  lands  described  therein  from  the  mort- 
gage. The  evidence  is  undisputed  that  no  part  of  the 
debt  has  ever  been  paid,  and  the  "full  and  entire  satis- 
fiiction"  acknowledged  is  not  of  the  mortgage  debt,  but 
is  as  to  the  tract  of  land  descri'bed  We  are  in  no  doiibt 
thait,  as  between  appellees  and  the  heirs  of  Kannady, 
appellees  are  entitled  to  enforce  this  moKgage  as 
against  the  land  in  controversy  and  the  other  tract 
described,  not  em/braced  in  tfllie  release.  We  may  here 
add  tiiat  there  was  no  error  in  sustaining  appellees' 
motion  to  strike  appellants'  first  so-called  amendment 
to  their  petition,  as  the  matters  alleged  are  not  in  sup- 
I>ort  of 'their  oause  of  action,  "but  in;  reply  to  the  matters 
alleged  in  appellees'  cross-petition. 

III.  The  only  remaining  contention  of  appellants 
requiring  notice  is  that  by  releasing  part  of  the  security 
the  land  in  controversy  stands  released  in  the  hands  of 

these  granftees  from  the  lien  of  the  mortgage. 
4  How  this  might  be  if  appellants  had  sustained 

their  allegation  of  ownership,  we  need  not  deter- 
mine, for,  as  we  have  seen,  they  have  failed  to  do  this ; 
therefore  they  may  not  question  appellees'  right  to  fore- 
closure as  to  the  lands  in  controversy.  Thus  viewing 
the  qase,  we  reach  the  conclusion  that  the  judgment  of 
the  dlBtrict  court  should  be  afvibmed. 

Vol.  104Ta--9 
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lonki  In  the  Matter  of  the  Estate  of  John  Allison,  Jb,, 

1^^'  John  Allison,  Se.,  Contestant,  Appellant,  v. 

Elizabeth  Allison,  Proponent. 

Eridenoe:    will  contest:    Due  execution.    The  testimony  of  a  pro- 

1  ponent,  to  the  effect  that  she  was  present  when  the  will  was 

2  executed  and  that  the  subscribing  witnesses  reside  without  the 

3  btate,  is  admissible  to  show,  prima  facie^  the  execution  of  the 
will  and  to  cast  the  burden  of  proof  upon  the  contestant, 
although  the  depositions  of  the  subscribing  witnesses  are  on  file 
in  the  ease  upon  other  issues  and  though  proponent  took  one  of 
such  depositions  and  all  were  taken  by  agreement. 

Competency.  A  will  in  favor  of  deceased's  wife,  and  offered  by  her 
for  probate,  was  contested  by  his  father  on  the  ground  of  incom- 
petency and  undue  influence  Ft  appeared  that  the  will  was 
executed  in  a  town  in  Arkansas  two  days  before  deceased's  death; 
that  the  wife  was  there  at  the  time;  that  contestant  resided  in 
Iowa;  and  that  deceased's  only  brother  resided  near  contest- 
ant. A  witness  for  the  latter  testified  that  she  was  at  said  town 
during  deceased's  sickness,  and  that  she  then  asked  the  wife  why 

4  she  did  not  send  for  her  husband's  brothers,  and  the  wife  said 
she  did  not  want  them.  The  wife's  cousin,  who  lived  near  con- 
testant, was  permitted  to  state  the  contents  of  a  lost  letter  she 
received  from  the  wife  during  deceased's  sickness,  and  which  she 
read  to  contestant  and  his  daughter  when  received,  to  the  effect 
that  he  was  very  poorly,  and  requesting  her  to  take  the  letter  to 
contestant  and^daughter,  for  the  reason  that  she  had  no  time  to 
write  to  them,  and  to  repeat  a  conversation  with  them  to  the 
effect  that  they  desired  the  witness  to  go  to  Arkansas,  as  con- 
testant was  too  old.  and  the  daughter  could  not  go.  Held,  that 
the  cousin's  evidence  was  competent  and  material. 

Jury  question.    The  finding  of  the  jury  as  to  competency  to  make  a 
will  should  stand,  where  it  cannot  be  properly  said  that  the  evi- 
8    dence  is  conclusive  either  way,  especially  after  the  trial  court  has 
declined  to  interfere. 

Instruction  construed.  In  a  proceeding  for  the  probate  of  a  will 
an  instruction  to  the  jury  that  if  the  testator  did  not  adopt  the 
signature  to  the  instrument  as  his  own  after  his  name  was  signed 
for  him,  it  will  be  "proper"  to  find  that  it  is  not  his  will,  is  not 
8  objectionable  as  leaving  the  nature  of  the  finding  upon  such  facts 
discretionary  with  the  jury,  where,  in  vie  v  of  preceding  instruc- 
tions, the  word  could  only  have  been  understood  in  the  sense  that 
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it  was  the  right  or  duty  of  the  jury,  under  such  facts,  to  find  there 
was  no  will . 

Appeal:    habmless  ebbor:    Evidence.     An  appellant  cannot  com 
plain  that  a  question  asked  a  witness  whose  deposition  was  taken 

5  at  the  instance  of  appellee  was  erroneously  overruled,  as  not  a 
proper  cross-examination,  when  the  subject  was  fully  inquired 
into  by  a  deposition  of  the  same  witness,  taken  by  appellant. 

Requested  instructions.    An  appellant  cannot  complain  of  the 
failure  of  the  court  to  give  a  requested  instruction  when  the  facts 

6  assumed  in  it  sufficiently  depart  from  the  record  to  make  it  par- 
tial and  unfair,  and  the  court,  in  a  minute  and  correct  charge, 
dealt  with  the  same  subject  in  a  way  that  was  fair  to  both 
parties. 

Appeal  from  Des  Moines  District  Court.— Ro^.  James 
D.  Smyth,  Judge. 

Friday,  Deobmbbr  17,  1897. 

Proceeding  for  the  probate  of  a  will.  Objections  on 
the  grounds  of  ineoini>etency  and  undue  influence.  Ver- 
dict for  proponent,  andi  the  contestant  appealed. — 
Affirmed. 

J.  H.  Scott  and  Seerley  &  Clark  for  contestant, 
appellant. 

Powery  Huston  &  Power  for  proponent,  appellee. 

Granger,  J. — I.  John  Allison,  Jr.,  residing  in  Des 
Moines  county,  Iowa,  died  at  Hot  Springs,  Ark.,  Noyem- 
ber  10,  1894,  without  issue,  leaving  as  his  widow  the 
proponent,  Elizabeth  Allison.  NoYember  8,  1894,  at 
Hot  Springs,  he  executed  the  will  in  question,  with  Drs. 
Walker  and  McClenden  as  subscribing  witnesses.  The 
contestant  was  his  father.  By  the  terms  of  the  will,  he 
gave  his  entire  estate  to  his  widow,  and  constituted 
her  the  executrix  of  his  will.  The  will  was  presented  to 
the  district  court  for  probate  on  the  thirteenth  day  of 
November,  1894,  and  objections  were  filed  thereto  on  the 
grounds  of  incompeten-cy  and  undue  influence.     The 
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iesnes  were  tried  to  a  jury,  that  returned  a  finding  for 
proponent 

II.    To  prove  the  due  execution  of  the  will,  the 
proiK>nent  offered  herself  as  a  witness,  and  against 
objections  was  permitted  to  testify  that  dhe  was  present 
when  the  will  was  executed,  and  that  she  knew 
1  Dra  Walker  and  McClenden,  and  that   they 

resided  at  Hot  Springs,  Ark.  She  was  then  sihown 
the  will,  and  aaked  if  she  saw  them  sign  their  names 
thereto,  and  she  aniswered  that  she  did.  Proponent 
then  offered  in  evidence  the  will,  signed  by  John  Alli- 
son, Jr.,  with  the  attestation  -signed  by  J.  J.  Walker  and 
J.  W.  McClenden,  which,  against  objections,  was 
admitted,  Proi)onent  then  put  in  evidence  the  notice 
and  service  thereof,  and  rested.  Oonibestant  then  moved 
the  court  to  instru'ct  the  jury  to  find  against  the  admis- 
sion of  the  will  to  probate,  on  the  grooind  that  there  was 
no  proof  of  the  due  execution  of  the  vrill,  or  that  John 
Allison,  Jr.,  was,  at  the  time  of  the  purported  execution, 
in  a  condition  to  make  a  valid  will,  which  motion  the 
court  overruled.  Thereupon  the  contestant  presented 
evidence  upon  the  iesuee  of  incompetency  and  undue 
infiuence,  followed  by  rebutting  evidence  on  the  part  of 
the  ppoi)onent.  Among  the  evidence  introduced  were 
depositions  of  Drs.  McClenden  and  Walker,  the  con- 
testant having  taken  the  dei)ositions  of  both,  and  pro- 
I)onent  that  of  Dr.  McClenden,  and  in  borth  cases  by  a 
stipulation  of  the  parties.  The  court  gave  to  the  jury 
the  following  instruction:  "(3)  It  appears  from  the 
undisputed  evidence  in  the  case  that  there  is  attached 
to  the  document  in  controversy,  offered  for  probate  as 
the  will  of  the  said  John  Allison,  Jr.,  a  certificate  in 
proper  form,  and  signed  by  two  competent  witnesses, 
which  recites  that  the  paper  in  question  was  duly  exe- 
cuted as  the  will  of  the  said  deceased,  and  this  attesta- 
tion, under  the  circumstance©  of  this  case,  creates  a 
presumption  that  the  said  document  was  duly  executed 
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as  certified,  and  the  burden  of  proof  is  consequently 
upon  the  contestant,  and  it  is  incumbent  upon  him  to 
establish  the  invalidity  of  theeaid  alleged  will  by  a  pre- 
ponderance of  evidence.'^  In  another  instruction 
2  it  told  the  jury  that  the  presumption  arising  from 

the  will,  as  put  in  evidence,  migbt  be  overcome 
or  satisfcictorily  explained  by  other  evidence  showing 
that  the  will  was  not  executed  as  it  purported  to  be,  and 
that  if  the  jury  so  found  from  the  greater  weight  of  evi- 
dence, or  if  it  found  from  the  greater  weight  of  evidence 
that  John  Allison,  Jr.,  at  the  time  of  the  making  of  the 
will,  was  not  of  sound  mind,  or  executed-  the  will  under 
undue  influence,  it  would  be  proper  to  find  that  it  was 
not  his  will.  Contestant  presents  the  following  proposi- 
tions for  consideration:  "(1)  Can  secondary  or  inferior 
evidence  be  introduced  to  prove  the  due  execution  of  a 
will,  when,  by  consent  of  both  parties,  the  depositions  of 
the  subscribing  witnesses  are  on  file  in  the  case?  (2)  Can 
inferior  testimony  be  introduced  to  prove  the  due  execu- 
tion of  a  will,  wlien  the  proi)onent  has  set  in  motion  the 
process  of  the  court,  and  taken  the  deposition  of  one  of 
the  subscribing  witnesses  to  the  will  t>n  other  questions, 
and  also  wlien  depositions  of  both  are  on  file?  And, 
(3)  by  this  inferior  testimony  can  the  burden  be  cast 
upon  the  contestant  when  by  agreement  the  process  of 
the  court  had  issued,  and  the  deposition  of  the  subscrib- 
ing witnesses  has  been  'taken  and  filed,  in  the  case?'*  It 
should »be  remembered  that  both  subscribing  witnesses 
resided  in  Arkansas,  and  were  beyond  the  jurisdiction 
of  the  courts  of  this  state.  The  great  weight,  if  not  the 
entire  current,  of  authority  is  with  the  proposition  that, 
where  su'bscribing  witnesses  are  dead,  or  beyond  the 
jurisdiction  of  the  court,  proof  of  their  handwriting  is  a 
compliance  with  the  law  as  to  due  execution.  Beach, 
Wills,  66;  Ela  v.  Ed  wards  j  16  Gray,  91.  In  Lawson, 
Bights,  Kemedies  &  Prac,  section  3198,  it  is  said: 
'Where  the  witnesses  are  all  dead,  or  cannot  be  had 
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because  beyond  tlie  jurisdiction  of  tlhe  court,  or  being 
present  they  deny  their  signatures,  or  do  not  remember, 
proof  of  the  handwriting  of  the  witneisses  and  of  the 
attestation  may  be  given."  This  text  takes  for  its  sup- 
port Ttjnan  v.  Paschal,  27  Tex.  286;  Dean  v.  Dean,  27 
Vt.  746;  Jackson  v.  Vickory,  1  Wend.  406;  Transiie  v. 
Brown,  31  Pa.  St  92;  and  other  case®.  In  29  Am.  &  Eng. 
En-c.  Law,  203,  it  is  said :  "While  subscribing  witnesses 
are  most  proper  to  establish  the  execution  of  a  will,  and 
the  failure  to  call  one  within  reach  is  a  subject  worthy 
of  consideration,  yet  in  the  ease  of  their  death,  non-resi- 
dence, failure  to  remember  the  circumstances  of  the 
execution,  or  unfavorable  testimony,  the  will  may  be 
established  by  other  evidenee."  This  text,  also,  cites 
numerous  cases  for  its  support.  These  authorities^  as 
well  as  reason,  to  our  minds,  make  clear  the  proposition 
stated. 

It  remains  to  be  seen  how  the  fact  of  the  depositions 
being  taken  by  consent  of  parties  affects  the  situation. 
We  do  not  see  Why  that  fact  should  change  the  rule.  At 
the  inception  of  the  proceeding  for  the  probate  of  the 
will  the  law  fixed  the  right  of  th^e  proponent  as  to  the 
character  of  the  evidence  required- to  show  prima  facie 
the  execution  of  the  will.  Other  evidence  was  made 
necessary  by  the  objections  to  the  probate,  and  the  depo- 
sitions were  taken  because  of  the  objections.  It  was  the 
fact  that  the  subscribing  witnesses  lived  out  of  the  state 
that  made  the  testimony  of  Mrs.  Allison  proper.  The 
rig-ht  to  so  use  her  testimony  did  not  depend  on  her 
inability  to  obtain  the  testimony  of  the  subscribing  wit- 
nesses, but  of  the  simple  fact  of  their  non-residence.  It 
thus  appears  that  she  was  not  bound,  as  a  condition 
precedent,  to  use  diligence  or  exhaust  legal  means  to 
obtain  such,  testimony.  With  the  fact  of  non-residence 
fixed,  it  was  her  right  to  use  other  evidence.  So  it  may 
be  said  that,  even  though  the  testimony  of  such  non- 
resident witnesses  is  obtainable,  other  eviden'ce  may  be 
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used.  The  fact  that  proponent  desired  and  took  the 
disposition  of  one  of  such  witnesses  npon  other  ques- 
tions, or  consented  to  the  taking  of  depositions  by  the 
contestant,  in  no  way  affects  the  right  otherwise  given 
by  law.   To  our  minds,  the  evidence  of  Mts.  Alli- 

3  son  was  proper  to  ^how  prima  facie  the  execution 
of  the  will,  and  the  effect  was  to  cast  upon  the 

contestant  the  burden  of  overcoming  such  prima  facie 
<?ffect,  orof  showing  incompetency  or  undue  influence  to 
defeat  the  will.  It  follows  that  in  the  admission  of  the 
evidence  and  the  giving  of  instructions  there  was  no 
error. 

III.    A  Mrs.  Smith,  cousin  of  the  proi>onent,  who 
resides  near  contestant  in  Des  Moines  county,  was  a  wit- 
ness for  proponent,  and  was  permitted,  against  objec- 
tions, to  state  the  contents  of  a  letter  received 

4  by  her  from  proponent,  written  at  Hot  Springs, 
during  her  husband's  sickness,  and  a  little  while 

before  he  died.  When  the  letter  was  received  by  Mrs. 
Smith  she  took  it  to  the  home  of  contestant,  and  read  it 
to  him  and  his  daughter,  and,  as  the  letter  was  lost,  she 
was  permitted  to  state  the  contents,  which  was,  in  sub- 
stance, that  her  husband  was  very  poorly,  confined  to 
his  t)ed  most  of  the  time,  and  asked  her  (Mrs.  Smith)  to 
take  the  letter  to  her  father  and  sister,  and  read  it  to 
them,  for  the  reason  that  she  'had  no  time  to  write  to 
them.  She  was  also  i>ermited  to  sitate  in  evidence  a  conr 
versation  with  contestant  and  his  daughter  to  the  effect 
that  they  desired  her  (Mrs.  Smith)  to  go  to  Hot  Springs, 
as  contestant  was  too  old,  and  the  daughter  could  not 
go.  It  is  urged  that  su<rh  evidence  was  immaterial  and 
incompetent,  because  it  did  not  contradict  any  evidence 
offered  by  contestant,  and  that  what  John  Allison,  Sr., 
might  have  said  in  no  manner  tended  to  show  the  cir- 
cumstances under  which  the  will  was  executed.  A  Mrs. 
Gobile  was  a  witness  for  contestant,  and  testified  that 
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she  wias  at  Hot  Springs  during  Hhe  sickness  of  Mr.  Alli- 
son, and  that  she  had  a  conversation  with  proponent, 
in  which  she  asked  her  why  she  did  not  send  for  Mr. 
Allison'6  brothers,  as  her  husband  was  dying,  and  pro- 
ponent answered  tlhat  she  did  not  want  them  ttiere,  but 
that  she  would  send  for  her  cousin.  The  object  of  thJa 
testimony  must  have  been  to  show  that  for  some  reason 
proponent  was  evading  her  husband^  relaitives,  and 
especially  his  brother,  and  he  had  but  one.  There  ie 
evidence  that  John  Allison^  Jr.,  was  not  on  speaking 
terms  with  his  brother  James.  As  to  the  irroof  of  the 
contents  of  the  letter  by  patrol,  its  loss  was  sufficiently 
accounted  for  to  permit  it,  if  the  letter  itself  would  have 
heen  admi^ible  as  bearing  on  the  question  of  undue 
influence  *by  her  after  an  attempt  to  show  that  she  was 
avoiding  the  presence  pf  'her  husband's  brother.  The 
brother  James  lived  at  Mediai)olis,  near  the  father,  and, 
if  proponent  was  thus  sending  information  to  the  father, 
the  fact  tends  to  rebut  any  claim  that  tshe  was  with- 
holding information  from  relatives  to  further  a  scheme 
to  secure  the  property.  It  is  to  be  borne  in  mind  that 
the  letter  was  read  to,  and  the  conversation  was  with^ 
contestant,  a  party  to  this  proceeding.  Mrs.  Smith  was 
also  permitted  to  testify  that  contestant  told  her  of  the 
unfriendly  relation  between  the  brothers.  It  is  thought 
that  the  testimony  was  immaterial  and  incompetent, 
but  we  think  not  With  the  evidence  on  the  part  of  the 
contestant  as  to  wtait  proponent  said  about  wanting  the 
brother  there,  it  was  proper  to  put  all  the  facts  before 
the  jury,  and  let  it  determine  the  motive  that  prompted 
the  remark,  if  it  was  made. 

IV.  In  a  deposition  of  Dr.  McOlenden,  taken  by 
proi>onent,  he  testified  that  he  performed  a  surgical 
operation  one  day  after  he  arrived  at  Hot  Springs,  and 
that  only  one  operation  was  performed.  No  other 
qvestions  were  asked  in  his  direct  examination.  The 
cross-examination  disclosed  that  the  operation  was  for 
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stricture  of  the  uretlira;  that  the  patient  was  out  about 
seven  or  ten  days  before  his  death;  and  that  a  rubber 
catheter  was  used  during  the  last  days  of  his  sickness 
to  draw  urine.  It  was  then  sought,  on  cross-examina- 
tion to  show  that  Mr.  Allison  was  affected  with  uremic 
I)oi8oning,  and,  if  so,  the  effect  of  it  on  him. 

5  The  right  to  do  so  was  refused,  on  the  ground,  bb 
we  understand,  that  it  was  not  a  proper  cross- 
examination.  We  do  not  find  it  necessary  to  determine 
the  question,  for  the  reason  that  the  subject  was  fully 
inquired  into  in  deposition  of  the  same  witness  taken 
by  contestant. 

V.  It  is  claimed  that  instruction  No.  2,  asked  by 
contestant,  should  have  been  given.  The  instruction 
dec  Is  with  the  physical  and  mental  condition  of  Mr. 

Allison  at  tlie  time  of  making  the  will,  and  con^ 

6  ceding  the  correctness  of  the  legal  propositions, 
upon  the  facts  assumed,  it  may  be  said  that 

there  is  just  enough  of  a  departure  from  the  record  con- 
dition as  to  facts,  to  make  it  partial  and  unfair.  The 
court  quite  minutely  and  correctly  dealth  with  the  same 
subject,  and  in  a  way  that  was  fair  to  both  parties. 

VI.  John  Allison,  Jr.,  did  not  attach  hie  own  sig- 
nature to  the  will,  but  it  was  placed  there  by  another, 
an<i  the  court,  after  specifying  the  statutory  rule  in 

such  cases,  said:    "And  if  in  this  case  you  find, 

7  by  a  prejwnderance  of  evidence,  that  the  said 
John  Allison,  Jr.,  did  not  direct  the  signing  of 

his  name' to  the  paper  in  controversy,  as  and  for  his 
will,  and  you  further  find  that  he  did  not  expressly 
approve  or  adopt  the  signature  of  the  said  paper  as  his 
owa  after  hifi  name  had  been  signed  to  the  same  for  him, 
it  will  then  he  proper  for  you  to  find  that  he  did  not  exe- 
cute the  document  in  question,  and  that  it  is  not  his 
will/'  The  criticism  is  upon  the  use  of  the  word 
"proper,"  and  it  is  thought  the  court  should  have 
directed  the  jury  that  it  should  find  that  the  instrument 
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wa«  not  his  will  under  such  a  state  of  facts.  It  is  said 
that  the  use  of  the  word  "proper''  left  it  to  the  jury  to 
find  that  he  either  did  or  did  not  execute  the  instrument, 
anc  that  it  was  or  was  not  his  will,  as  the  jury  might 
elect.  The  abstract  use  of  the  word  might  justify  some 
such  conclusion,  but  words,  in  instructions,  are  not 
always  to  be  considered  with  reference  to  their  techni- 
cal accuracy,  but  relatively,  and  that  meaning  accorded 
to  them  that  such  a  consideration  shows  to  have  been 
intorded.  The  instruction  under  consideration  in  terms 
referred  to  the  preceding  one,  in  which  the  subject  of  a 
due  execution  of  the  will,  as  to  signing  the  same  by  the 
testator,  was  considered,  and  the  court  expressly  said 
to  the  jury  that  if  it  found  in  the  negative  upon  the  fol- 
lowing proposition:  "Was  the  name  of  the  said  John 
Allison,  Jr.,  signed  to  the  documen{  in  controversy,  as 
aud  for  his  will,  in  his  presence,  by  a  person  acting  for 
him  and  under  his  express  direction,  or  was  the  signa- 
ture of  the  said  paper  adopted  by  him  as  his  signature 
after  it  was  signed?"  it  would  be  its  duty  to  find  in 
favor  of  the  contention  of  the  contestant,  and  that  the 
paper  in  controversy  was  not  the  will  of  the  said  John 
Allison,  Jr.  The  thought  is  prominent  throughout  the 
instructions  that  if  the  instrument  was  not  executed 
in  a  legal  manner  it  was  not  the  will  of  Allison.  In 
view  of  the  situation,  the  use  of  the  word  ''proper'^ 
could  only  have  been  understood  by  the  jury  in  the 
sense  0/  right  or  its  duty,  and  with  that  understanding 
there  was  no  error. 

VII.     It  is  also  claimed  that  there  was  really  no 
execution  of  any  will  by  John  Allison,  Jr.,  and  that  the 
finding  of  the  jury  is  not  supported  by  the  evidence. 
Both  claims  depend  on  the  state  of  the  evidence 
8  for  support    No  partial  review  of  the  evidence 

would  illustrate  the  situation.  One  view  of  it, 
as  is  nearly  always  the  case,  leaves  no  doubt  of  the 
ineompetency;  but,  when  all  is  considered,  it  is  not  to 
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be  eaid  that  it  is  not  an  open  question  about  which  there 
is  room  for  a  difference  of  opinion.  The  conclusion 
depends  much  on  the  credit  to  be  given  to  particular 
witnesses,  not  eo  much  with  reference  to  their  veracity, 
as  with  reference  to  their  conclusion®  from  observations 
and  particular  facts  coming  to  their  knowledge.  The  line 
between  competency  and  incompetency,  or  that  shows  a 
testamentary  capacity,  m  always  traced  with  uncer- 
tainty, and  the  findings  in  most  cases  are  justified  only 
as  the  best  solution  of  a  doubtful  problem.  It  is  true  of 
this  case.  However  the  fact  might  be  found,  there  would 
be  the  conviction  that  it  was  doubtful.  It  is  not  to  be 
properly  said  that  the  evidence  is"  conclusive  either 
way.  With  such  conditions  the  finding  of  the  jury 
should  stand,  and  especially  after  the  district  court  has 
declined  to  interfere.   The  judgment  is  affirmed. 


Bert  MoLeod,  Appellant,  v.  The  CraoAOO  &  North- 
western Railway  Company. 

Halter  and  Servant:     coNTBiBoroRr  neoligenob:    Jury  question. 
A  railway  employe  who  is  directed  by  his  superior  to  walk  from 
the  rear  end  of  the  train  on  a  particular  side  of  the  same  is  not  as 
1    matter  of  law  guilty  of  contributory  negligence  in  walking  so 
3    near  the  adjoining  track,  only  six  feet  distant,  that  he  is  struck 
by  a  switch  engine  thereon,  where  it  was  the  duty  of  the  employe 
in  charge  of  such  engine  to  be  on  the  lookout  for  employes  on  or 
near  the  tracks  and  warn  them  of  the  approach  of  the  engine,  and 
no  such  warning  was  given.    Such  employe  need  not  look  and 
listen  as  a  stranger  or  trespasser  must. 
Neoligenob:    Jiiry  question.    Employes  operating  a  switch  engine, 
whose  duty  it  is  to  be  on  the  lookout  for  employes  on  or  near  the 
1    tracks  and  to  warn  them  of  the  approach  of  the  engine  by  ring- 
ing the  bell  or  blowing  the  whistle,  or  in  some  other  manner,  are 

3  not  as  matter  of  law  free  from  negligence  toward  an  employe 

4  walking  along  the  track  in  the  course  of  his  duty,  where  no  signal 
of  any  kind  is  given  of  the  approach  of  such  engine. 

Dibected  verdict,    a  verdict  should  not  be  directed  for  defendant  in 
*3    an  action  for  personal  injuries,  on  the  ground  that  plaintiff  was 
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8  guilty  of  contributory  negligence  or  that  defendant  was  free 
from  negligence,  unless  the  facts  are  such  that  all  reasonable 
men  must  so  conclude. 

Appeal  from  Clinton  District  Court.— Hon.  A.  J.  House, 

Judge. 

Sattjbdat,  Dbobmbbb  18, 1897. 

This  is  an  action  to  recover  damages  for  a  personal 
injury  to  the  plaintiff.  At  the  close  of  the  evidence  for 
plaintiff,  the  court  directed  a  verdict  for  the  defendant, 
which  was  returned  accordingly,  and  a  judgment 
entered  thereon.    Plaintiff  appeals. — Reversed. 

Charles  A.  Clark  &  Son  for  appellant 

Hubbard^  Dawley  &  Wheeler  for  appellee. 

KiNNB,  0.  J. — I.  The  facts  asi  disclosed  by  this 
record  are  as  follows:  The  defendant,  on  August  1, 
1893,  was  operating  its  line  of  railway  between  Clinton 
and  CJouncil  Bluffs,  Iowa,  through  the  city  of  Belle 
Plaine.  Plaintiff  was  in  the  employ  of 
1  the    defendant    as    a    brakeman    on    a    pas- 

senger train.  On  the  morning  of  said  day, 
plaintiff  was  so  employed  on  a  passenger  train 
which  was  going  west,  and  which  reached  Belle 
Plaine  shortly  after  daylight.  On  the  arrival  of  said 
train  at  Belle  Plaine,  it  was  his  duty  to  remove  from  the 
rear  car  of  said  train,  and  from  the  rear  end  of  said 
train,  some  lanterns,  two  tail  lights,  or  "bulPs  eyes^'^ 
so  called,  together  with  a  can  of  fuzees,  and  to  carry 
them  to  and  deposit  them  in  the  baggage  ear  of  said 
train.  The  conductor  of  plaintiff's  train  instructed 
plaintiff  to  carry  said  articles  along  the  south  side  of 
the  train.    On  the  south  side  of  this  train  were  situated 
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several  tracks  used  for  switching  purposes.  The  dis- 
tance between  the  track  on  which  the  train  stood 
and  the  nearest  track  south  of  it  was  six  feet  PlaiptiCE 
got  off  the  rear  end  of  the  train  with  his  lanterns,  tail 
lights,  and  can  of  fuzees,  and  started  along  the  south 
side  of  the  train  for  the  baggage  car,  in  the  space 
between  the  train  and  the  nearest  track  south  of  it.  As 
he  started,  he  looked  to  the  rear,  and  did  not  see  any 
engine  or  cars  coming.  After  he  had  gone  about  three 
car  lengths,  without  again  looking  back,  and  without 
seeing  any  engine  or  train,  he  heard  an  engine.  He 
turned  around  to  the  left,  and  was  struck  by  the  foot- 
board of  a  switch  engine,  which  was  approaching  from 
the  east,  and  was  thrown  into  the  air  and  severely  and 
permanently  injured.  It  appears  that,  by  custom, 
usage,  and  the  rules  of  the  defendant  company,  it  was 
the  duty  of  the  engineer  and  the  fireman  operating  the 
switch  engine  to  keep  a  lookout  ahead,  and  to  warn  any 
of  the  defendant's  employes,  including  plaintiff,  who 
might  be  exposed  to  danger  from  said  approaching 
engine.  The  negligence  charged  is  in  negligently  run- 
ning said  switch  engine  at  a  high  and  dangerous  rate  of 
speed,  without  ranging  the  bell  or  sounding  the  whistle, 
or  giving  plaintiff  any  notice  of  its  approach  upon  and 
agaiufit  the  plaintiff,  and  in  failing  to  keep  a  lookout  to 
see  and  observe  plaintiff  and  his  position  of  danger,  oi 
to  warn  him  of  the  approach  of  the  engine,  and  in 
running  said  engine  at  a  speed  of  more  than  four  miles 
an  hour,  without  ringing  a  bell  or  sounding  a  whistle, 
in  violation  of  the  rules  of  the  defendant  company.  The 
defendant  filed  a  general  denial. 

II.  The  main  question  in  this  case  is  as  to  whether 
or  not  the  trial  court  erred  in  refusing  to  submit  the 
case  to  the  jury,  and  in  directing  a  verdict  In  Meyer  v. 
Houck,  85  Iowa,  327,  this  court,  in  considering  the 
question  as  to  when  a  motion  to  direct  a  verdict  should 
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be  sustained,  laid  down  the  following  rule,  which  has 
ever  since  been  adhered  to:    "Our  conclusion  is 
2  that,  when  a  motion  is  made  to  direct  a  verdict, 

the  trial  judge  should  sustain  the  motion  when, 
considering  all  of  the  evidence,  it  cleariy  appears  to 
him  that  it  would  be  his  duty  to  set  aside  a  verdict  if 
found  in  favor  of  the  party  upon  whom  the  burden  ol 
proof  rests/^  This  rule  is  followed  in  these  and  other 
cases.  Moore  v.  Raihvay  Co.,  93  Iowa,  484;  McFall  v. 
Railway  Co.,  96  Iowa,  723;  Mellerup  v.  Insurance  Co., 
95  Iowa,  317;  Phillips  v.  Phillips,  93  Iowa,  618;  Beck- 
man  V.  Coal  Co.,  90  Iowa,  255;  Anderson  v.  Wedeking, 
102  Iowa,  446;  Htird  v.  Neilson,100  Iowa,  555.  We  have 
held  that,  under  this  rule,  the  trial  court;  cannot  pass 
upon  the  question  as  to  w^hether  or  not  the  preponder- 
ating weight  of  the  evidence  is  in  favor  of  or  against  a 
party,  nor  upon  the  weight  of  the  evidence  or  the  credi- 
bility of  the  witnesses.  All  these  matters  are  for  the 
consideration  of  the  jury.  Phillips  v.  Phillips,  93  Iowa, 
618.  And  see,  further,  Ramm  v.  Railway  Co.,  94  Iowa, 
300;  Kerns  v.  Railway  Co.,  94  lowa^  126.  It  is  also  well 
settled  that  when,  in  view  of  all  of  the  facts  and  circum- 
stances, the  question  of  negligence  is  one  as  to  which 
men  may  honestly  differ,  the  case  is  one  for  the  jury; 
and  this  is  true  also  when  the  facts  are  not  in  dispute. 
It  is  only  when  the  facts  are  such  that  all  reasonable 
men  must  draw  the  same  conclusion  from  them  that  the 
question  of  negligence  becomes  a  question  of  law  for 
the  determination  of  the  court.  Moore  v.  Railway  Co., 
93  Iowa,  484;  McFall  v.  Railway  Co.,  96  Iowa,  723; 
Kerns  v.  Railway  Co.,  94  Iowa,  126;  Waud  v.  Polk 
County,  88  Iowa,  617;  Mathews  v.  City  of  Cedar  Rapids, 
80  Iowa,  463;  Lichtenherger  v.  Town  of  Meriden,  91 
Iowa,  48;  Railroad  Co.  v.  Powers,  149  TJ.  S.  45  (13  Sup. 
OL  Eep.  748);  Railway  Co.  v.  Ives,  144  U.  S.  417  (12  Sup 
C5t.  Kep.  679). 
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In  view  of  these  nilee,  did  the  court  err  in  directing 
a  verdict?  Qan  it  be  said  that  honest  men,  considering 
all  of  the  evidence,  fairly,  would  reach  but  one  con- 

clufiion,  and  that,  that  defendant  was  not  negli- 
3  gent,  or,  if  it  was,  that  plaintiff  was  guilty  of 

contributory  negligence?  It  occurs  to  us  that 
there  was  much  evidence  tending  to  establish  the 
defendant's  negligence.  It  was,  as  the  evidence  shows, 
the  duty  of  the  employes  operating  the  switch  engine 
to  be  on  the  lookout  for  employes  on  or  near  the  traxiks, 
and  to  warn  them  of  the  approach  of  the  engine,  by 
ringing  the  bell,  blowing  the  whistle,  or  in  some  other 
manner  to  notify  them  of  its  approach.  The  bell  was 
not  rung,  nor  the  whistle  sounded,  nor  was  the  plaintiff 
in  any  way  warned  of  the  approach  of  the  engine.  In 
view  of  this  and  other^evidence,  it  cannot  be  said  that 
honest  men  must  reach  the  conclusion  that  the  defend- 
ant was  not  negligent.  Therefore  the  question  of  the 
defendant's  negligence  was  not  one  of  law  for  the  deter- 
mination of  the  court.  The  verdict  was  properly 
directed,  however,  if,  as  a  matter  of  law,  the  plaintiff 
was  guilty  of  negligence  contributing  to  his  injury.  He 
was  acting  in  the  line  of  his  duty  and  under  orders  from 
his  superior.  True,  his  superior  did  not  tell  him  to  walk 
so  near  the  track  as  to  expose  him  to  injury  from 
passing  engines  and  trains,  but  did  tell  him  to  procee<l 
along  the  side  of  the  train,  which  he  did.  He  looked  for 
approaching  trains  when  he  got  off  of  the  car  and  began 
his  walk  to  the  baggage  car.  He  saw  no  engine  or  train. 
He  heard  none  until  it  was  so  near  him  that,  upon  turn- 
ing partly  around,  he  was  struck.  He  did  not  look  while 
he  was  walking  the  three  car  lengths,  and  it  cannot  be 
doubted,  if  he  had  so  looked  in  time,  he  must  have  seen 
the  engine,  and  would  have  avoided  the  accident  The 
question  really  is:  Was  his  failing  to  look,  under  all  of 
the  surrounding  circumstances,  legal  negligence,  which 
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should  bar  his  recovery?  If  so,  the  verdict  was  prop- 
erly directed.  Had  he  been  a  mere  treepaaseij  or  a 
stranger  to  the  defendant  passing  along  the  track  in  a 
place  of  danger  for  his  own  convenience,  there  can  be 
no  doubt  that  his  failure  to  look  would,  under  such  cir- 
cumstances, preclude  his  recovery.  But  the  same  rule 
does  not  obtain  as  to  an  employe  who  is  engaged  in  the 
discharge  of  his  duty;  that  is,  it  cannot  be  said  that  an 
employe  passing  along  the  side  of  the  track  in  the  per- 
formance of  a  duty  enjoined  upon  him,  is  in  duty  bound 
to  look  and  listen  for  an  approaching  engine  or  train,  to 
the  same  extent  or  with  the  diligence  of  a  traveler  at  a 
crossing.  As  was  said  in  Baldwin  v.  Railway  Co.,  68 
Iowa,  212:  "In  an  action  for  a  personal  injury,  the  plain- 
tiff (an  employe)  cannot  be  deemed  to  have  been  neces- 
sarily guilty  of  contributory  negligence,  if  the  danger 
might  have  been  seen,  and  avoided  if  seen.  Greenleaf 
V.  Railroad  Co.,  33  Iowa,  52.  Somewhat  depends  upon 
the  duty  which  the  injured  person  was  discharging,  and 
somewhat  upon  the  obviousness  of  the  danger."  In 
Feriffo  V.  Railway  Co,,  55  Iowa,  329,  it  was  said  that  a 
person  is  not  necessarily  guilty  of  negligence  because  he 
does  not  avoid  a  known  danger,  but  the  "fact  of  knowl- 
edge of  the  danger  on  the  part  of  the  plaintiff  may  be 
given  in  evidence  as  a  circumstance  tending  to  show 
negligence."  Pringle  v.  Railway  Co.,  64  Iowa,  616. 
In  Bucklew  v.  Railway  Co.,  64  Iowa,  608,  we  said  of  a 
railway  employe  engaged  in  the  performance  of  his 
duty  that,  if  "absolutely  required  to  look  and  listen  for 
approaching  trains  or  unexpected  movements  of  the 
train  in  his  charge,  his  usefulness  would  be  greatly 
impaired.  We  think  the  question  as  to  the  duty  of  such 
an  employe  to  look  and  listen  for  the  movement  of  trains 
before  he  steps  or  walks  on  the  track  must  be  left  for 
the  jury  to  determine."  And  in  Crowley  v.  Railway  Co., 
65  Iowa,  662,  in  speaking  of  the  duty  of  an  employe  to 
watch  for  approaching  cars,  we  held  that  his  duty  was 
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not  like  that  of  a  traveler  at  a  crossing,  "because  such 
an  obligation  would  be  inconsistent  with  his  proper 
attention  to  his  work." 

Whether  the  plaintiff  was  negligent  in  walking 
where  he  did,  and  in  failing  to  look,  for  three  car 
lengths,  for  approaching  engines  or  trains,  is  a  question 

to    be    determined    from    a    consideration    of 
4  all  of  the  evidence.     Among  other  matters  to 

be  considered  is  the  fact  that  he  was  in 
the  i)erformance  of  a  duty;  that  he  was  carry- 
ing lamps  and  lights  and  fuzees,  and  the  size  of 
these  lights;  that  the  distance  between  the  two  tracks 
was  only  six  feet  How  much  of  this  six  feet  was  taken 
by  the  cars  extending  over  the  track  on  one  side  towards 
the  plaintiff,  and  how  much  by  the  extension  of  the 
engine  over  its  track  towards  him,  is  not  shown  by  the 
evidence;  but  jurors  in  considering  evidence,  have  a 
right  to  apply  to  it  their  judgment  and  reason  as  to 
matters  which  are  known  to  all  men,  and  it  is  a  matter 
known  to  everybody  that  all  cars  and  engines  do  extend 
somewhat  outside  of  the  track  or  rails.  So,  it  would 
have  been  proper  to  consider  the  width  of  the  space, 
so  far  as  it  could  be  determined  from  the  evidence,  in 
which  plaintiff  had  to  safely  walk;  whether,  under  all 
of  the  circumstances,  he  was  guilty  of  negligence  in 
walking  too  near  the  track  on  which  the  engine 
approached;  and,  in  brief,  whether,  in  view  of  the  duty 
he  was  discharging  and  the  circumstances  and  place  in 
which  he  was  required  to  go,  he  was  guilty  of  negli- 
gence. We  do  not  think  it  can  be  truthfully  said  that 
honest  men,  viewing  and  fairly  considering  them  all, 
must  arrive  at  the  same  conclusion,  viz.:  that  plaintiff 
was  negligent;  and,  if  that  be  so,  then  the  question  of 
his  negligence  should  have  been  submitted  to  the  jury. 
Again,  being  an  employe,  and  engaged  in  the  perform- 
ance of  his  duties,  he  had  a  right  to  expect  that  the 
employes  of  the  defendant  would  keep  a  lookout,  and 
Vol.  104Ta— 10 
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warn  him  of  the  approach  of  the  engine,  as  the  evidence 
shows  it  was  the  usage,  custom,  and  their  duty  to  do, 
and  was  only  bound  to  exercise  such  care  as  would  be 
sufficient  to  protect  him  if  the  defendant  on  its  part  had 
given  the  warning  to  which  he  was  entitled.  McGovern 
V.  Railway  Co.,  123  N.  Y.  281  (25  N.  E.  Rep.  373);  Ford 
V.  Railway  Co.,  124  N.  Y.  493  (26  N.  E.  Rep.  1101).  It 
may  be  that,  when  plaintiff  did  discover  that  the  engine 
was  approaching,  had  he  stepped  towards  the  train,  he 
would  have  escaped  injury.  But  he  was  suddenly  placed 
in  peril,  and  overcome  with  fright,  and  it  cannot  be 
said  that  one  who  under  such  circumstances  acts  negli- 
gently is,  as  a  matter  of  law,  guilty  of  contributory 
negligence.  The  fact  that  plaintiff's  evidence  touching 
the  facts  surrounding  the  accident  is  not  in  all  respects 
in  harmony  with  certain  written  statements  made  by 
him  to  the  defendant's  officers  cannot,  in  view  of  his 
explanations  of  such  statements,  be  said  to  show  con- 
tributory negligence  on  his  part  as  a  matter  of  law. 
Whether,  under  the  evidence,  plaintiff  was  guilty  of 
negligence  contributing  to  the  injury  of  which  he  com- 
plains, was,  we  think,  a  question  for  the  jury.  While 
it  may  be  that  the  trial  court,  sitting  as  a  jury,  would 
have  found,  upon  all  of  the  evidence,  for  the  defendant, 
still  it  by  no  means  follows  that  had  the  case  been  sub- 
mitted to  the  jury,  and  a  verdict  been  returned  for  the 
plaintiff,  the  court  would  have  been  justified  in  setting 
it  aside.  It  seems  to  us,  under  the  evidence,  it  is  one  of 
those  case^  in  which,  if  a  jury  should  find  for  either  of 
the  parties,  its  verdict  would  not  be  disturbed  upon 
the  facts.  We  think  the  court  erred  in  directing  a 
verdict — Reversed. 
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G.  A.  Smith  v.  The  Chicago  &  Nobthwesteen  Rail- 
way Company,  Appellant 

Principal  and  A^ent.  A  telegram  from  the  chief  surgeon  of  a  rail- 
way company  directing  the  sendee,  a  district  surgeon  in  another 
district,  to  go  to  a  specified  employe  who  had  been  injured,  as 
1  soon  as  possible,  and  notify  the  agent  and  local  surgeon  of  the 
company  at  the  place  when  he  will  be  there,  does  not  give  such 
sendee  any  apparent  authority  to  employ  another  physician  to 
assist  him. 

Estoppel  by  Testifjing.  The  court  instructed  that  if,  on  the  trial  of 
another  cause,  plaintiff  in  this  cause,  for  the  purpose  of  enabling 
another  to  recover  against  the  defendant  for  personal  injuries, 
gave  testimony  that  he  was  the  physician  in  attendance,  and  per- 
8  formed  the  services,  and  of  their  value,  thus  enabling  that  other 
to  recover  of  the  defendant  for  such  services,  he  was  estopped  to 
recover  in  this  suit.  It  was  also  charged  that  if,  when  plaintiff 
testified  in  the  prior  case  as  to  the  value  of  his  services,  he  added 
that  he  had  a  suit  pending  against  the  defendant  for  the  services, 
and  that  he  expected  to  collect  for  the  services  from  the  defend- 
ant, then  there  would  be  no  estoppel.  Held,  that  both  instructions 
were  proper. 

Same.  Failure  of  a  physician  who  attended  an  employe  of  a  railway 
company  to  state  while  testifying  as  a  witness  for  such  employe 
In  an  action  against  the  company,  that  he  has  a  suit  pending 
4  against  the  company  for  his  services,  does  not  estop  him  from 
subsequently  recovering  from  the  company  for  such  services,  on 
the  ground  that  the  employe  was  enabled  by  his  testimony  to 
recover  therefor  from  the  company.  It  was  not  the  duty  of  the 
witness  to  decline  to  answer  nor  to  inform  the  court  that  he  had 
a  suit  pending  for  such  services. 

Instractions:  conflict.  An  instruction  authorizing  the  jury  to 
consider,  for  the  purpose  of  determining  whether  a  physician 
employed  by  defendants  to  attend  an  injured  employe  had  appar- 

1  ent  authority  to  employ  plaintiff  to  assist  him,  the  facts  that  the 
physician  said  to  plaintiff  that  the  company  would  pay  him  for 

2  his  services  and  that  he  was  only  to  assist  the  company's  physi- 
cian who  was  to  remain  in  charge  of  the  case,  and  that  plaintiff 
was  to  report  the  condition  of  the  patient  to  the  company's 
physician  and  to  make  such  reports  and  have  the  free  use  of  the 
telegraph  service  of  the  company,  is  improper  and  irreconcilable 
with  another  instruction  correctly  stating  as  the  law  that,  ''none 
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of  the  declarations  or  statements"  of,  the  company's  physican  to 
plaintiff  can  be  considered  by  the  jury  as  any  evidence  that  he 
had  any  authority  to  employ  plaintiff. 

Appeal  from  Clinton  District  Court. — Hon.  P.  B.  WoLFi:, 

Judge. 

Saturday,  Dbobmbbe  18, 1898. 

The  plaintifiE  is  a  physician  residing  at  Clinton, 
Iowa.  In  December,  1891,  one  Denton  Olney  was  a  fire- 
man in  the  employ  of  the  defendant  company,  and  was 
injured  by  his  knee  etriking  a  switch  target  Dr. 
Hobart,  who  was  the  company's  district  surgeon  at 
Clinton,  was  called  to  see  Olney,  and  treated  him  for  a 
short  time,  when,  because  the  family  was  dissatisfied, 
he  was  discharged,  and  one  Dr.  Finley  was  employed. 
The  condition  of  the  patient  became  serious,  and  a 
brother  of  his  went  to  Chicago  and  saw  the  chief  surgeon 
of  the  company.  Dr.  Owens.  Upon  consultation,  Dr. 
Owens  telegraphed  Dr.  Fairchild,  who  was  the  com- 
pany's district  surgeon  at  Ames,  Iowa,  to  go  to  Clinton 
and  see  the  patient,  Olney,  which  he  did.  After  an 
examination  of  the  patient,  and  dressing  his  wound,  Dr. 
Fairchild  had  a  consultation  with  the  plaintiff  as  to  the 
treatment  to  be  given,  and  the  plaintiff  rendered  prof es- 
eional  services  until  the  case  was  discharged;  and  this 
action  is  for  the  value  of  such  service.  The  theory  on 
which  it  is  sought  to  hold  the  defendant  liable  is  that 
Dr.  Fairchild  employed  plaintiff,  on  behalf  of  the  com- 
pany, and  that  the  service  was  rendered  in  pursuance 
of  such  employment  The  defendant  presented  a  gen- 
eral denial,  and  also,  by  way  of  estoppel,  pleaded  that 
the  said  Olney  brought  a  suit  against  the  defendant 
ccmpany  for  his  damages  because  of  such  injury,  which 
was  tried  in  the  United  States  circuit  court,  and  claimed 
as  a  part  of  his  damages  the  amount  alleged  to  be  due 
plaintiff  in  this  suit,  and  recovered  the  same,  and  that 
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plaintiff  was  a  witness  in  that  suit,  and  gave  testimony 
showing  the  service  rendered,  and  the  value  thereof,  for 
the  purpose  and  object  of  enabling  Olney  to  recover 
therefor.  The  issues  were  tried  to  a  jury,  that  returned 
a  verdict  for  plaintiff,  and  from  a  judgment  thereon 
the  defendant  appealed. — Reversed, 

N.  M.  Hubbard  for  appellant. 

Hayes  &  Schuyler  and  O.  B.  Phelps  for  appellee. 

Granger,  J. — I.  We  first  notice  the  question  aris- 
ing, and  argued,  presented  by  the  denial  in  the  answer, 
which  is  a  claim  that  the  services  were  not  rendered 
under  an  employment  by  the  defendant  company.  1?he 
testimony  as  to  the  fact  of  an  employment  by  Dr.  Fair- 
child  is  in  conflict,  but  there  is  a  frank  concession  by 
counsel  for  appellant  that  its  condition  is  such  that  this 
court  cannot  interfere  with  the  finding,  if  Dr.  Fairchild 

had  authority  to  bind  the  company  by  his  acts  in 
1  that  respect.  It  may  be  stated,  as  without  dispute, 

that,  prior  to  being  summoned  to  Clinton  to  see 
Olney,  Dr.  Fairchild  had  no  business  connection  with 
the  defendant  in  what  is  known  as  the  "Clinton  Dis- 
trict,'' his  duties  for  the  company  being  confined  to 
other  territory  in  the  state.  The  following  is  the  tele- 
gram in  pursuance  of  which  he  went  to  Clinton:  "D.  S. 
Fairchild:  Please  go  to  Clinton,  as  soon  as  you  can,  to 
see  C.  H.  Olney.  Notify  the  agent  and  Dr.  Hobart  when 
you  will  be  there.  John  E.  Owens.''  A  published  rule 
of  the  company  is  that  "the  company  will  not  pay  for 
the  services  of  any  other  surgeon,  after  the  arrival  of 
their  own  local  surgeon,  except  by  special  arrange- 
ment in  writing  with  the  chief  surgeon  or  general  claim 
agent"  It  does  not  appear  that  the  plaintiff  knew  of 
this  rule,  but  it  is  important,  as  showing?  the  actual 
authority   of  local  surgeons  to  employ   others.    An 
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inetruction,  in  effect,  took  from  the  jury  any  question 
of  ratification  by  the  company  of  what  Dr.  Fairchild 
did,  and  also  instructed  that  there  was  no  evidence 
tending  to  show  that,  at  the  time  in  question,  "district 
surgeons  either  had  or  exerci-sed  any  authoritj^  in 
employing  surgeons  outside  the  limite  of  their  respec- 
tive districts."  With  this  condition  of  the  record,  the 
question  comes  to  this:  Had  Dr.  Fairchild  such  appar- 
ent authority  as  that  the  company  is  bound  by  his  acts, 

assuming  that  he  did  employ  Dr.  Smith?  The 
2  court,  in  express  term-s,  told  the  jury  that  "none 

of  the  declarations  or  statements  of  Dr.  Fair- 
child  to  the  plaintiff  or  to  Olney  can  be  taken  or  consid- 
ered by  you  as  any  evidence  that  he  had  any  authority 
to  employ  the  plaintiff."  It  then,  in  the  same  instruc- 
tion, said  to  the  jury  that  such  declarations  and  state- 
ments were  only  for  the  purpose  of  showing  that  Dr. 
Fairchild  did  or  did  not  employ  Dr.  Smith,  and  as  to 
such  a  rule  there  is  no  complaint.  On  the  question  of 
Dr.  Fairchild's  apparent  authority,  the  court  gave  the 
following  instruction:  "(10)  When  a  principal  has,  by 
his  voluntary  act,  placed  an  agent  in  such  a  situation 
that  a  person  of  ordinary  prudence,  conversant  with 
business  usages  and  the  nature  of  the  particular  busi- 
ness is  justified  in  presuming  that  such  agent  has 
authority  to  perform,  on  behalf  of  his  principal,  a  par- 
ticular act,  and  such  act  having  been  performed,  the 
principal  cannot  deny,  as  against  the  innocent  third 
party,  the  agent's  authority  to  perform;  and  in  this 
case,  if  you  find  from  the  evidence  that  Dr.  Owens  told 
Mr.  Olney's  brother,  when  he  called  to  see  him,  in  Chi- 
cago, that  he  would  send  a  physician  to  Qinton  to  see 
his  brother,  knowing  at  the  time  that  the  district  sur- 
geon of  the  company  had  been  for  some  weeks  dis- 
charged, and  was  not  in  care  of  the  patient,  and  that, 
in  pursuance  of  said  promise.  Dr.  Fairchild  came  to 
ninton,  and  operated  on  said  Olney,  and  that  he  agreed 
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to  take  charge  of  the  case,  and  that  the  plaintiff  knew 
that  fact,  and  knew  that  the  defendant  paid  for  assist- 
ance rendered  to  the  district  surgeons  in  cases  in  their 
district,  and  also  that  when  he  was  employed,  if  you 
And  that  Dr.  Fairchild  did  employ  him,  he  was  told  by 
Dr.  Fairchild  that  the  defendant  would  pay  him  for 
hi6  services;  that  he  was  only  to  assist  Dr.  Fairchild, 
who  was  to  remain  in  charge  of  the  case;  that  he  was  to 
report  the  condition  of  his  patient  to  Dr.  Fairchild, 
and,  to  make  those  reports,  he  was  to  have  free  of  charge 
the  telegraph  service  of  the  defendant, — and  that  he 
so  reported  to  Dr.  Fairchild,  using  the  defendant's  tele- 
graph, and  sending  the  reports  through  their  assistant 
superintendent  at  this  place,  it  is  for  you  to  say,  from 
those  facts,  if  you  find  them  established  by  the  evidence, 
and  from  all  the  facts  and  circumstances  in  evidence  in 
the  case,  whether  or  not  the  plaintiff,  as  a  reasonably 
prudent  man,  had  a  right  to  believe  that  Dr.  Fairchild 
had  authority  to  employ  him  as  an  assistant  in  the  case, 
or  not."  It  is  said  by  appellant  that  this  instruction, 
and  the  one  excluding  the  declarations  and  statements 
of  Dr.  Fairchild  from  the  consideration  of  the  jury  iu 
determining  his  authority,  are  inconsistent.  It  seems 
to  us  that  there  is  no  avoiding  the  conclusion.  It  was 
likely  the  view  of  the  court  that  the  statements  in  the 
instruction  quoted,  or  what  Dr,  Fairchild  said  to  the 
plaintiff,  as  expressed  therein,  are  not  of  the  character 
which  the  law  would  exclude.  We  assume  this,  because 
otherwise  there  would  be  a  want  of  consistency  in  the 
court's  expression  of  its  own  views.  It  is  important  to 
have  in  mind  that  there  is  but  a  single  purpose  in  the 
instruction,  which  is  to  direct  the  jury  as  to  facts  that 
might  be  considered,  and  that  would  warrant  a  finding 
that  Dr.  Fairchild  had  apparent  authority  to  employ 
plaintiff.  The  instruction,  in  express  terms,  authorized 
the  jury  to  consider  for  that  purpose  the  facts  that  Dr. 
Fairchild  said  to  plaintiff  that  the  defendant  wouldl  pay 
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him  for  his  services;  that  he  was  only  to  aseist  Dr.  Fair- 
child,  who  wae  to  remain  in  charge  of  the  case;  that  he 
waiS  to  report  the  con<iition  of  the  patient  to  Dr.  Fair- 
child,  and,  to  make  those  reports,  he  was  to  have  free 
use  of  the  telegraph  service  of  the  defendant  It  seems 
to  us  that  these  facte  are  of  the  class  that  cannot  be 
considered  to  show  authority,  under  the  rule  given  by 
the  court  That  the  instruction  only  permits  the  con- 
clusion that  there  was  apparent  authority  by  these  facts 
being  considered  with  other  facts,  does  not  change  the 
rule.  The  effect  is  to  aid  facte  proper  for  consideration, 
by  those  that  are  not.  It  ie  to  be  understood  that,  as  to 
these  facts,  their  effect  is  not  made  to  depend  on  the 
company's  knowledge  of  them,  as  is  true  of  one  or  more 
of  the  other  facts  stated,  but  that  they  are  for  con- 
sideration absolutely,  without  regard  to  that  fact  In 
Mecham,  Agency,  section  276,  it  is  said  of  an  agent  that 
he  "cannot  establish  his  own  authority,  either  by  hie 
representations,  or  by  assuming  to  exercise  it"  If  Dr. 
Fairchild  said  these  things,  and  he  had  no  authority,  he 
was  assuming  to  exercise  authority,  and  that  fact  can- 
not be  shown  to  establish  his  right  to  do  so.  A  rule 
very  applicable  to  this  case,  whether  invariable  or  not, 
is  stated  in  Kane  v.  Barstow,  42  Kan.  Sup.  465  (22  Pac. 
Eep.  588),  as  follows:  "The  rule  that  a  principal  is 
bound  by  the  acts  of  his  agent  which  are  within  appar- 
ent scope  of  Jiis  authority  is  applicable  only  where  there 
have  been  previous  transactions  of  a  similar  character, 
in  which  the  agent  exceeded  his  powers,  but  which  the 
principal  ratified  without  question,  the  other  party 
being  ignorant  of  the  limitation  of  the  agent's  authority, 
thereby  leading  him  to  believe  that  the  agent  had  all 
the  powers  claimed." 

Having  in  view  the  language  of  the  telegram  by 
which  Dr.  Fairchild  was  authorized  to  go  to  Clinton, 
and  other  undisputed  facts,  it  may  be  stated  as  estab- 
lished conclusively  that  his  authority  was  to  render  his 
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personal  service,  and  no  more.  His  duty  was  of  a  pro- 
fessional nature,  not  involving  such  business  transac- 
tions  afi  are  common  to  agents,  where  implied  powers 
attach  because  within  their  apparent  scope.  The  eer 
vice  he  was  authorized  to  render  justified  no  inference 
of  an  authority  to  employ  another,  and  it  is  quite  impos- 
sible to  understand  what  he  could  have  done  at  that 
time  to  properly  indicate  an  apparent  authority,  if  his 
own  statements  would  be  incompetent  for  that  purpose. 
It  would  seem,  as  held  in  the  Kansas  case,  that,  to  give 
his  acts  the  force  of  apparent  authority,  there  must 
have  been  previous  transactions  of  a  character  to  have 
justified  the  plaintiff  in  believing  that  such  authority 
did  exist  Appellee  cites  us  to  no  authority  to  sustain 
the  rule  of  the  instruction,  and  it  seems  to  us  that  the 
general  rule  is  against  it  There  is  really  no  contro- 
versy as  to  the  general  rules  of  law.  The  contention  is 
as  to  their  application  to  the  facts  of  this  case.  Witli 
the  objectionable  evidence  out,  the  remaining  evidence 
is  not  sufficient  to  justify  a  finding  of  authority  on  the 
part  of  Dr.  Fairchild. 

n.  As  to  the  estoppel  pleaded,  the  court 
instructed  that  if,  on  the  trial  in  the  federal  court,  the 
plaintiff  in  this  case  was  a  witness^  and  for  the  purpose 

of  enabling  Olney  to  recover  against  the 
3  defendant,    he    gave   testimony    that    he    was 

the  physician  in  attendance  and  performed 
the  services,  and  of  their  value,  thus  enabling 
Olney  to  recover  of  the  defendant  for  such  ser- 
vices, he  was  estopi)ed  to  recover  in  this  suit. 
This  was  followed  by  an  instruction  in  these  words: 
"(14)  If  you  believe  from  the  evidence  that  at  the  trial 
at  Dubuque,  and  when  the  plaintiff  was  examined  as  a 
witness,  in  answer  to  the  question  with  reference  to 
his  bill  for  services  in  attendance  upon  said  Olney  he 
said:  ^I  have  a  suit  pending  agaimst  the  company  for 
my  services,  and  I  expect  to  collect  for  my  services  from 
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the  defendant,'  or  words  of  a  similar  effect  or  import, 
then,  and  on  your  so  finding,  there  would  be  no  estoppel, 
and  the  defendant  would  fail  as  to  this  branch  of  its 
defense."  The  complaint  is  as  to  the  instruction  quoted. 
We  think  the  instruction  correct  If  the  witness  so 
stated,  there  could  have  been  no  finding  that  he  gave 
his  testimony  for  the  purpose  of  enabling  Olney  to  get 
a  judgment  for  such  services  in  the  federal  court,  in  any 
illegal  or  wrongful  sense.  The  plea  of  estoppel  is  made 
to  depend  on  the  purpose  and  object  with  which  Dr. 
Smith  gave  his  testimony,  and  the  court  submitted 
Smith  gave  his  testimony,  and  the  court  submitted 

this  branch  of  the  case  on  that  theory.  It  is 
4  thought  that  it  was  the  duty  of  Dr.  Smith,  when 

asked  in  the  federal  court  about  his  services  to 
decline  to  answer,  and  inform  the  court  that  he  had  a 
suit  pending  for  such  services.  We  think  that  Dr.  Smith 
owed  no  such  duty  to  the  defendant.  He  was  a  witness 
in  court,  and,  in  a  sense,  under  the  direction  of  the  law. 
The  defendant  was  present,  with  full  opportunity  to 
insist  upon  a  disclosure  of  the  facts;  and  if  the  witness 
gave  them,  and  in  so  doing,  it  was  made  to  appear  that 
he  was  a  claimant  for  such  services  himself,  the  basis 
for  an  estoppel  failed.  For  the  reasons  stated  in  the 
first  division  of  the  opinion,  the  judgment  will  be 

BBVEBSED. 


Franklin  Floetb,  Appellant,  v.  Mary  A.  Brown,  et  al. 

Mectaanio's  Lien:    estoppel  by  fraud  of  purchase k.    Where  mate- 

1  rials  for  improvements  were  furnished  to  one  in  possession  of 
land  on  his  false  representation  that  he  owned  the  land,  or  had 

2  an  interest  therein  to  which  a  lien  could  attach,  and  he  after- 
wards acquired  a  life  estate  therein,  and  more  materials  were 
thereafter  furnished  under  the  same  contract,  a  lien  for  all  the 
materials  attached  to  the  life  estate. 
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Priorities:  Lease.  Where  a  lease  of  a  life  estate  was  made  before 
5  the  statement  of  a  mechanic's  lien  for  materials  furnished  prior 
to  the  lease,  was  filed,  and  after  the  expiration  of  the  time  during 
which  the  statute  protects  such  liens  without  statements,  and  the 
lessee  had  no  actual  notice  of  the  mechanic's  lien,  the  lien  of  the 
lessee  is  superior  to  the  mechanic's  lien. 

Assignhbnt:    Notice.    The  assignee  for  value  of  a  lease  which  is 
5    prior  to  a  mechanic's  lien  by  reason  of  the  fact  that  the  assignor 
took  the  same  without  notice  of  the  lien  is  protected  to  the  same 
extent  the  assignor  would  be,  notwithstanding  any  actual  knowl- 
edge such  assignee  may  have  had. 

Judgmeiit:    cokstruction  for  appeal    A  judgment  for  some  of  the 

8    relief  prayed  which  does  not  grant  other  relief  prayed  but  does 

not  expressly  deny  it.  is  a  judgment  against  plaintiff  as  to  such 

relief,  so  that  on  appeal  from  the  judgment  rendered,  his  right  to 

such  relief  may  be  considered. 

Appeal:     estoppel  as  to  review.    A  party  cannot  question  on 
4    appeal  an  express  statement  or  admission  in  his  pleadings. 

Appeal  from  Clay  District  Cowrf.— Hon.  W.  B.  Quae- 

TON,  Judge. 

Saturday,  Dbobmbbb  18,  1897. 

Action  on  a  note  and  account,  and  to  establish  a 
mechanic's  lien.  The  district  court  gave  judgment  for 
plaintiff  on  the  note  and  account,  but  only  partial  relief 
as  to  the  lien  sought,  and  the  plaintiflf  appealed. — 
Modified  and  affirmed. 

Gory  &  Bemis  for  appellant. 

Carr  &  Parker  and  Richardson^  Buck  &  Kirkpatrick 
for  appellees. 

Granger,  J. — I.  John  Brown  died,  testate,  July  4, 
1891,  in  Illinois,  leaving  as  a  part  of  his  estate,  a  quarter 
section  of  land  in  Clay  county,  Iowa.  He  left  several 
children  surviving,  and  among  them  Vincent  D.  Brown. 
In  the  spring  of  1891,  and  before  the  death  of  his  father, 
Vincent  D.  Brown  became  a  tenant  of  the  land  in  Clay 
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county,  and  was  in  such  occupancy  when  his  father 
died.    The  right  of  Vincent  D.  under  the  lease 
1  was  only  from  year  to  year.    The  will  of  John 

Brown  gave  to  Vincent  D.  a  life  estate  in  the 
land,  so  that,  after  July  4, 1891,  his  estate  was  one  for 
life.  In  April,  1891,  without  the  knowledge  of  John 
Brown,  Vincent  D.  contracted  with  the  plaintiff  for 
lumber  to  be  used  in  erecting  buildings  on  the  land, 
and  the  lumber  was  delivered  and  so  used.  Most,  if 
not  all,  of  the  lumber,  had  been  furnished  before  the 
death  of  John  Brown.  There  is  some  dispute  as  to 
where  the  lumber  was  used,  it  being  appellant^s  claim 
that  a  part  of  it  was  used  in  the  house;  but  the  court 
found,  and  we  think  correctly,  that  it  was  used  only  in 
the  barn  and  hog  pen.  Appellant,  in  his  petition,  sought 
to  establish  his  lien  on  the  real  estate  on  which  the 
buildings  are  situated.  The  defendants  are  quite 
numerous,  including  the  widow  and  heirs  at  law  of 
John  Brown,  and  also  the  John  Paul  Lunaber  CJompany, 
F.  H.  Helsell,  and  the  Bank  of  Sioux  Rapids.  The  inter- 
est of  Helsell  and  the  bank  is  because  of  a  lease  exe- 
cuted by  Vincent  D.  Brown  in  November,  1892,  to  H^- 
sell  to  secure  a  loan  of  one  thousand  dollars  from  the 
bank.  On  the  fifth  day  of  April,  1894,  a  balance  of  the 
one  thousand  dollar  claim  was  paid  by  A.  H.  Brown, 
and  the  lease  was  assigned  to  him  by  Helsell,  and  he 
(Helsell)  also  quitclaimed  to  A.  H.  Brown  his  interest 
in  the  land.  On  the  same  day,  Vincent  D.  Brown  and 
wife,  by  deed,  conveyed  their  interest  in  the  land  to  A. 
H.  Brown.  It  thus  appears  that  from  and  after  April 
5,  1894,  A.  H.  Brown  was  the  owner  of  the  life  estate, 
by  a  conveyance  from  Vincent  D.  Brown  and  wife,  and 
also  the  owner  of  the  leasehold  interest  of  Helsell, 
which  included  the  interest  of  the  bank.  This  suit  wjis 
commmenced  August  5,  1893,  and  before  A.  H.  Brown 
obtained  the  title  from  Vincent  D.  or  the  interest  of 
Helsell;  and  hence  he  took  from  them  with  knowledge 
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of  plaintiflf^s  claim,  but  would  be  protected  in  so  far  afi 
his  grantor  would  be  protected.  The  statement  for  the 
mechanic's  lien  was  filed  Auguet  3, 1893.  The  cause  is 
continued  as  to  the  John  Paul  Lumber  Company,  so 
that  the  company  does  not  appear  in  this  court.  The 
district  court,  so  far  as  the  lien  concerned,  sustained  it 
as  to  the  bam  and  hog  pen,  and  denied  it  in  other 
respects,  and  it  is  mainly  because  of  a  refusal  to  sustain 
it  ae  to  the  life  estate  of  Vincent  D.  Brown  that  the 
appeal  is  prosecuted. 

II.  The  answer  of  the  defendants  admits  the  right 
of  plaintiff  to  a  lien  upon  the  buildinge  in  which  the 
lumber  was  used,  and  they  do  not  resist  the  establish- 
ment of  such  a  lien;  but  the  right  to  a  lien  on  the  land 
is  denied  by  them,  and  the  contention  comes  to  this: 
Are  the  facts  such  that  had  Vincent  D.  Brown  retained 
his  life  interest  in  the  land,  the  lien  of  plaintiff  would 
have  attached  thereto?  For  the  present  we  leave  out 
of  consideration  how  the  lien,  if  it  would  attach,  would 
be  affected  by  the  leasehold  interest  of  Helsell,  that 
was  assigned  to  A.  H.  Brown.  The  sale  by  Vincent  D. 
to  A.  H.  Brown  was  in  1894,  long  after  the  material 
was  furnished  and  the  life  estate  was  acquired,  so  that 
the  lien  had  attached  so  far  as  it  would,  of  which  A.  H. 
Brown  was  required  to  take  notice  in  his  purchase  from 
Vincent  D.  The  equities  of  this  case  speak  loudly  for 
the  plaintiff,  but  this  should  not  lead  to  an  erroneous 

announcement  of  the  law.  The  facts  are,  we 
2  think,  beyond  serious  dispute,  that,  when  the 

contract  was  made  between  plaintiff  and  Vincent 
D.  Brown,  both  supposed  that  he  (Vincent)  had  the 
right  to  make  the  improvement  on  the  land;  that  part 
of  the  material  was  furnished  before  and  part  after  the 
life  estate  was  acquired;  that  plaintiff  did  suppose 
and  Vincent  D.  had  reason  to  suppose,  at  least  after  he 
had  his  life  estate,  that  the  lumber  was  furnished  so 
that  the  lien  would  be  upon  his  (Vincent's)  interest,  be 
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it  greater  or  less.  It  does  not  appear  that  the  contract 
wa«  for  a  specific  amount  of  lumber  to  be  delivered  at  a 
specified  time,  but  it  seems  that  the  period  of  its 
delivery  was  from  April  15  to  December  10, 1891,  quite 
a  proportion  being  delivered  after  the  life  estate  v^as 
acquired.  Plaintiff  states,  and  we  think  truthfully, 
that,  when  the  contract  was  made  for  the  lumber,  Vin- 
cent told  him  that  he  owned  the  farm.  It  may  be 
doubted  if  he  meant  more  than  that  he  was  in  pos- 
sesijion,  expecting  the  title,  at  least,  to  the  extent  of  a 
life  estate.  In  view  of  these  facts,  we  do  not  regard  the 
legal  proposition  as  doubtful  that,  as  between  plaintiff 
and  Vincent  D.,  the  lien  should  attach  to  the  life  estate, 
which  he  had  when  he  took,  in  part  at  least,  the  fruits 
of  his  contract  It  was  but  one  contract  and  one  per- 
formance. We  do  not  find  that  the  precise  question  has 
ever  been  determined.  The  statute  does  not  seem  to  be 
explicit  in  this  particular.  Apellees  concede,  in  argu- 
ment, that  the  lien  attaches  to  "such  interest  as  the 
owner  had  at  the  time  of  entering  into  the  contract  and 
the  furnishing  of  the  material."  We  need  not  express 
an  opinion  as  to  the  correctness  of  such  a  rule,  for,  if 
correct,  it  is  against  the  thought  that  it  attaches  only 
to  the  interest  at  the  time  the  contract  is  made,  and 
favors  our  conclusion;  but  we  may  say  that  where  a 
party  is  led  to  believe  that  one  has  a  title  or  interest,  to 
which  the  lien  will  attach,  and  he  has  not,  but  obtains 
it  while  the  contract  is  being  performed,  the  lien  does 
attach.    Of  such  a  rule  we  have  no  doubt. 

III.  It  is  thought  by  appellees  that  the  appeal  is 
not  from  that  part  of  the  judgment,  so  that  the  question 
we  have  considered  is  not  involved  in  the  appeal.    The 

prayer  of  the  petition  is  in  part  that  a  lien  may  be 
3  established  against  said  land  and  the  buildings 

according  to  law,  and  concludes  with  a  prayer 
for  such  other  and  further  relief  as  may  be  adjudged 
equitable.    The  effect  of  the  judgment  was  to  deny  all 
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relief  against  the  land.  There  are  no  express  words  of 
denial,  but  there  are  express  words  of  the  relief  granted, 
which  would  operate  to  deny  what  is  not  expressed, 
and  that  is,  in  legal  significance,  a  judgment  of  denial. 
The  notice  of  appeal  is  that  plaintiff  appeals  from  the 
judgment  and  decree  rendered  against  him.  We  think 
that,  wherein  the  court  either  expressed  or  by  legal 
inference  denied  relief  asked  by  plaintiff,  it  was  a  judg- 
ment against  him;  so  that,  on  appeal,  generally,  from  a 
judgment  against  him,  he  may  have  such  questions 
considered. 

IV.  It  is  said  that  the  devise  in  the  will  is  too 
indefinite  to  vest  a  life  estate  in  the  particular  land  in 

question.    We  think  that  question  is  definitely 

4  settled,  for  the  purpose  of  the  case,  by  the  answer 
of  the  defendants.    It  is  therein  expressly  stated 

that  the  will  left  a  life  estate  in  said  real  estate  to 
Vincent  D.  Brown. 

V.  With  the  life  estate  affected  by  the  mechanic's 
lien,  we  should  settle  the  question  of  priority  between 
plaintiff  and  A.  H.  Brown,  in  so  far  as  his  leasehold 
interest  is  concerned,  that  he  obtained  by  assignment 

from  Helsell.    The  lien  of  this  lease  attached  in 

5  November,  1892,  which  was  after  the  life  estate 
Attached,   and    before   the   statement   for   the 

mechanic's  lien  was  filed,  and  after  the  period 
in  which  the  statute  protects  such  liens  without 
the  statement.  Helsell  took  his  lease  without  actual 
notice  of  the  mechanic's  lien,  and  hence  he  is  protected, 
and  the  lien  of  the  leasehold  interest,  as  to  Helsell,  is 
prior  to  the  mechanic's  lien.  A.  H.  Brown  is  the 
assignee  of  the  lease,  for  value,  and,  as  we  understand, 
is  protected  as  Helsell  would  be,  notwithstanding  any 
actual  knowledge  he  may  have  had.  This  rule  is  famil- 
iar. We  think  the  judgment  should  be  so  modified  as 
that  the  plaintiff's  lien  will  attach  to  the  life  estate, 
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subject,  however,  to  the  lien  of  A.  H.  Brown  by  virtue  of 
the  lease  obtained  from  Helsell. 

The  main  contention  in  the  case  has  been  as  to  the 
right  of  the  plaintiff  to  a  lien  other  than  on  the  buUd- 
ings.  The  costs,  in  other  respects,  are  but  a  small  pro- 
portion. The  defendants  Hebell  and  the  Sioux  Bapida 
Bank  are  entitled  to  their  costs,  and  as  to  the  plaintiff 
and  other  defendants  who  have  answered,  and  are  in 
this  court,  the  costs  will  be  taxed  in  both  courts,  one:- 
f ourth  to  the  plaintiff,  and  the  remainder  to  the  defend- 
ants. With  the  modification  of  the  judgment  as  sug 
ge^ted,  it  will  stand  afpibmbd. 


Charles  Osburn,  et  al.y  v.  The  City  of  Lyons,  et  al.^ 
Appellants. 

riibllo  ImproTemenUt  construction  of  ooNTBiiCT:  Ouaranly.  A 
provisioa  in  a  contract  for  grading,  curbing,  guttering  and 
paving  a  street,  that  the  contractor  shall,  without  further  com- 
pensation, keep  in  continuous  good  repair  all  pavements  laid 
under  the  contract  for  a  period  of  five  years,  except  as  to  defects 
or  repairs  required  by  excavations  or  disturbances  of  the  street 
not  caused  by  the  contractor,  and  requiring  the  pavement  to 

3  remain  during  such  time  a  good,  substantial,  reliable  and  durable 
pavement  in  aU  its  parts  *  except  ordinary  wear,*'  does  not  invali- 
date the  contract,  although  Code  1878,  section  465,  requires  the 
city  to  pay  the  expense  of  repairs— as  such  provision  is  a  mere 
guaranty  of  the  proper  construction  of  the  pavement. 

Notice:  -  Validity  of  contract.  Acts  Twenty-third  General  Assembly, 
chapter  14,  section  8,  as  amended  by  Acts  Twenty-fourth  Gen- 
eral Assembly,  chapter  12,  provides  that  all  contracts  for  public 

1  improvements  shall  be  made  after  public  notice  of  the  extent  of 
the  work,  the  kind  of  materials  used,  and  the  time  when  the 
work  shall  be  completed.  A  notice  provided  for  sealed  proposals 
for  paving,  and  referred  to  an  ordinance  of  the  city  fixing  Novem- 
ber 1,  1893,  as  the  time  for  completion  of   the  work.     Four 

2  months  after  notice  was  published,  two  bids  were  received,  and 
six  months  before  either  of  them  was  accepted,  the  council 
changed  the  time  for  completing  the  work  to  August  1,  1894, 
The  bid  of  the  contractor  was  not  accepted  until  May  1,  1894. 
Held,  that  as  the  bid  of  the  company  was  originally  made  under 
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the  proposition  that  the  work  should  be  completed  November  1, 
181^8,  and  as  no  bid  had  been  secured  to  do  the  v>  ork  to  be  com- 
pleted at  the  second  date  fixed,  the  contract,  as  finally  made,  was 
entered  into  without  notice  and  without  the  competition  required 
by  the  statute. 

Appeal  from  Clinton  District  Court. — Hon.  P.  B.  Wolfe, 

Judge. 

Satubdat,  Dbobmbbb  18, 1897. 

Action  in  equity  to  restrain  the  collection  of  a  tax 
levied  to  pay  for  the  improvement  of  a  street.  There 
was  a  hearing  on  the  merits,  and  a  decree  in  favor  of  the 
plaintiffs.    The  defendants  appeal. — Affirmed. 

8.  C.  Scott  and  Hayes  dk  Schuyler  for  appellants. 

F.  W.  Ellis  and  L.  A.  Ellis  for  appellees. 

Robinson,  J. — On  the  thirtieth  day  of  May,  1893, 
the  council  of  the  city  of  Lyons  ordered  that  Sixth 
street,  from  the  south  line  of  improvement  district  No. 
1  to  the  city  limits  of  the  cities  of  Lyons  and  Clinton, 
be  graded,  curbed,  guttered  and  paved  by  the  first  day 
of  the  next  November.  The  portion  of  the  street 
ordered  paved  was  designated  "Improvement  District 

No.  3'^  in  the  city  of  Lyons.  A  notice  to  contract- 
1  ors,   inviting   sealed    bids    for    furnishing    the 

materials  for  and  making  the  improvements 
ordered,  was  published,  and  on  or  before  the  fifth  day 
of  July,  1893,  the  time  fixed  for  filing  bids,  two  were 
received  by  the  city,  that  of  the  Lyons  Construction 
Company  being  the  lowest  and  best  bid.  On  the  thirty- 
first  day  of  October,  1893,  the  resolution  adopted  Mav 
30,  1893,  wae  amended  by  changing  the  date  on  or 
before  which  the  improvement  should  be  completed 
from  November  1, 1893,  to  the  first  day  of  August,  1894. 
On  the  fifteenth  day  of  May,  1894,  the  city  council 
Vol.  104  Ia~ll 
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ordered  the  issuing  of  bonds  in  two  series,  on  account  of 
the  improvement,  and  not  to  exceed  the  contract  price 
thereof.  One  series,  to  the  amount  of  seven  thousand 
dollars,  was  for  the  payment  of  that  portion  of  the  wovlsi 
covered  by  the  intersections  of  etreete  and  alleys,  and 
the  othei"  series,  to  the  amount  of  thirty-three  thousand 
dollars,  was  to  cover  the  remainder  of  the  cost  of  the 
improvement.  All  of  those  bonds  were  issued  and  sold. 
In  July,  1894,  the  improvement  wafi  completed  and 
accepted  by  the  city,  the  amount  of  the  assee«ment  was 
fixed,  and  apportioned  to  the  city,  to  the  street  rail- 
way company,  and  to  the  abutting  property  owners, 
and  a  time  fixed  for  making  objections  to  the  assess- 
ments, notice  of  which  was  published  in  two  newspapers 
of  the  city.  The  plaintiffs  are  the  owners  of  proj^erty 
against  which  assessments  were  made,  and  they  allege 
that  the  tax  levied  by  the  city  for  the  improvements  is 
invalid  for  various  reasons,  and  ask  that  the  collection 
thereof  be  restrained,  and  that  it  be  declared  not  to  be 
a  lien  upon  their  property.  The  district  court  found 
that  the  taxes  so  levied  were  illegal,  and  enjoined  their 
collection. 

I.  The  first  objection  to  the  validity  of  the  tax 
urged  is  that  the  requirements  of  the  law  with  respect 
to  letting  contracts  for  such  improvements  were  not 
fulfilled.  Chapter  14,  Acts  Twenty-third  General 
Assembly,  as  amended  by  chapter  12,  Acts  Twenty- 
fourth  General  Assembly,  gave  to  all  cities  of  the  state 
having  a  population  of  more  than  four  thousand,  and 
all  cities  acting  under  special  charters,  power  to  make 

certain  contracts  in  regard  to  paving  and  curb- 
2  ing  streets.    Section  3,  of  the  chapter  14  specified, 

provides  that  "all  such  contracts  shall  be  made 
by  the  council,  ♦  ♦  ♦  and  shall  be  made  with  the 
lowest  bidder  or  bidders  upon  sealed  proposals  after 
public  notice  for  not  less  than  ten  days,  in  at  least  two 
newspapers  of  the  said  city,  which  notice  shall  state  as 
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nearly  as  practicable  the  extent  of  the  work,  the  kind 
of  material  to  be  furnished,  when  the  work  shall  be 
done,  and  at  what  time  the  proposal  shall  be  acted 
upon/^  It  is  claimed  that  the  notice  to  contractors  pub- 
lished in  this  case  failed  to  state  at  what  time  the  bids 
would  be  acted  on  and  when  the  work  should  be  done. 
The  portion  of  the  notice  thus  called  in  question  is  as 
follows:  "State  of  Iowa,  Clinton  County: — ss:  Sealed 
bids  or  proposals  are  hereby  invited  by  the  undersigned, 
city  clerk  of  Lyons  city,  in  said  county,  to  be  filed  with 
him  at  his  office  in  said  city  on  or  before  the  fifth  day 
of  July,  A.  D.  1893,  at  7:30  o'clock  p.  m.,  for  grading, 
curbing,  guttering,  and  paving  improvement  districts 
numbers  2  and  3,  in  said  city,  according  to  the  resolu- 
tion and  ordinance  of  said  city  heretofore  adopted, 
ordering  the  same,  and  the  specifications  of  the  city 
engineer  of  said  city  on  file  in  the  office  of  the  said  city 
clerk,  which,  together  with  his  estimate  of  approximate 
quantities  are  hereby  included  in  this  notice  and  made 
a  part  hereof/^  The  statute  also  required  the  notice  to 
state  when  the  work  should  be  done,  but  the  notice  in 
question  did  not  refer  to  that  subject  It  is  true  that 
the  paving  resolution  referred  to  in  the  notice  fixed 
November  1, 1893,  as  the  time  for  completing  the  work; 
but  about  four  months  after  the  notice  was  published 
and  the  bids  were  received,  and  six  months  before  either 
of  them  was  accepted,  the  council  changed  the  time  for 
completing  the  work  to  the  first  day  of  August,  1894, 
as  already  stated.  The  bid  of  the  Lyons  Construction 
Company  was  not  accepted  until  the  first  day  of  May, 
1894.  At  that  time  the  company  was  not  under  any 
obligation,  on  account  of  the  original  bid,  to  do  the 
work,  for  the  reason  its  bid  was  based  on  the  proposi- 
tion that  the  work  should  be  completed  on  the  date 
first  fixed,  and  the  bid  of  its  competitor  was  founded 
upon  the  same  proposition.  No  bid  had  been  asked 
nor  made  to  do  the  work  during  a  period  of  time  which 
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would  expiue  on  the  second  date  fixed,  and  tlie  contract 
as  finally  made  was  entered  into  without  notice,  and 
without  the  competition  for  which  the  statute  provides. 
It  is  not  a  case  where  a  contract  has  been  entered  into 
in  good  faith,  and  for  some  good  and  sufficient  reason 
the  time  of  performance  has  been  extended,  but  where 
a  new  contract  has  been  made.  By  the  terms  of  the 
first  notice,  a  certified  check  for  five  hundred  dollars 
was  required  to  be  deposited  by  each  bidder,  and  that  of 
the  construction  company  was  not  surrendered  to  it, 
but  that  fact  did  not  affect  the  character  of  the  trans- 
action. We  are  of  the  opinion  that  the  notice  given  was 
wholly  insufficient  to  meet  the  requirements  of  the 
statute.  It  was  said  in  Coggeshall  v.  City  ofDes  Moines^ 
78  Iowa,  235,  of  statutory  provisions  in  character  some- 
what like  those  in  question,  that  they  were  mandatory, 
to  be  strictly  followed.  See,  also,  Windsor  v.  City  of 
Des  Moines^  101  Iowa,  343.  We  conclude  that  the  fail- 
ure to  give  notice  in  this  case  required  by  statute  was 
a  defect  which  made  the  contract  for  the  improvements 
in  question  invalid. 

11.  The  contract  which  the  city  attempted  to 
make  with  the  construction  company  contains  the  fol- 
lowing:     **The    said    Lyons    Construction    Company 

hereby  guarantees  that  said  curbing,  grading, 
3  guttering,  and  paving  in  said  district  shall  be 

done  and  completed  according  to  the  contract 
and  specifications  hereto  attached  (no  acceptance  of  or 
payment  for  the  same  being  a  waiver  for  any  failure  to 
comply  substantially  with  such  specifications),  and  in 
addition  thereto  that  the  same  shall  be  and  remain 
(except  as  to  the  defects  which  may  appear,  or  repairs 
which  may  be  needed  by  reason  of  excavations  or  dis- 
turbances of  the  streets  not  caused  by  said  contractors, 
their  agents,  servants,  or  employes),  at  the  end  of  five 
years  from  the  completion  thereof,  in  as  good  condi* 
tion  in  all  respects  as  when  completed  and  as  require(J 
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by  such  specifications;  and  shall  be  and  remain  good, 
substantial,  reliable,  and  durable  pavement  in  material 
and  workmanship  as  a  whole  and  in  all  its  parts,  except 
ordinary  wear;  and  in  case  any  repairs  are  necessary  or 
proper,  except  as  aforesaid,  during  said  five  years,  said 
contractors  shall  make  the  same  annually,  when  not  of 
a  serious  or  expensive  character,  otherwise  promptly  on 
the  notification  by  the  said  Lyons  city,  use  the  same 
material  required  by  these  specifications,  and  all  with- 
out expense  to  said  city.  And,  in  case  said  contractors 
shall  fail  to  make  such  annual  repairs  within  ten  (10) 
days  after  such  notification,  said  city  may  cause  the 
same  to  be  made,  and  charge  the  cost  thereof  to  the  con- 
tractors, for  which  they  and  their  bondsmen  shall  be 
liable,  and  which  they  shall  pay  promptly  to  said  city 
upon  completion  of  such  repaire."  It  is  claimed  that 
this  iK)rtion  of  the  contract  was  invalid  because  it  pro- 
vided for  maintaining  the  improvement  in  good  condi- 
tion for  the  term  of  five  years,  the  effect  of  which  was 
to  include  in  the  contract  price  the  cost  of  keeping  the 
improvement  in  repair  for  the  term  stated,  whereas 
section  465  of  the  Code  of  1873,  in  force  when  the  con- 
tract was  entered  into,  required  the  city  to  pay  the 
expense  of  such  repairs.  The  contract  refers  to  annual 
repairs,  but  a  careful  examination  of  its  provisions 
shows  that  the  contractor  was  not  to  be  liable  for 
defects  caused  and  repairs  made  necessary  by  reason  of 
excavations  or  disturbances  of  the  streets  not  caused 
by  the  contractor,  nor  for  ordinary  wear.  The  contract 
was, in  effect,  a  guaranty  that  the  improvemeht  should 
be  of  such  character  that  they  would  remain  in  the  con- 
dition they  were  in  when  first  completed,  for  the  term 
of  five  years,  excepting  as  to  the  defects  and  repairs 
specified,  and  ordinary  wear.  It  was  not  a  contract  for 
keeping  the  improvement  in  repair  for  a  fixed  term  of 
years,  but  a  guaranty  of  its  quality  and  durability, 
coupled  with  an  obligation  to  make  the  guaranty  good. 
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Had  the  undertaking  been  to  keep  the  improvement  in 
repair  for  the  time  specified,  in  terms  sufficiently  com- 
prehensive to  include  repairs  by  whatever  cause  made 
necessary,  a  different  queetion  would  be  preeented. 
Thufi,  in  Botjd  v.  City  of  Milwaukee,  92  Wis.  456  (66 
N.  W.  K^p.  603),  a  contract  which  required  the  con- 
tractor to  keep  in  good  order  and  repair  all  the  work 
done  for  a  period  of  five  years,  only  excepting  repairs 
made  necessary  by  cutting  through  the  pavement  for 
the  laying  or  repairing  of  sewers,  drains,  gas,  water,  or 
electric  service  pipee,  or  other  work  authorized  by  the 
board  of  public  works,  wae  held  to  include  a  charge  for 
repairs,  and  to  that  extent  to  have  been  unauthorized; 
but  it  ifl  said  that,  had  the  agreement  to  repair  been 
confined  to  repairs  made  neceseary  by  defective 
workmanship  or  material,  the  claim  that  the  contract 
as  to  repairs  was,  in  effect,  but  a  guaranty  of  work- 
manship and  material,  would  be  entitled  to  serious 
consideration.  The  cases  of  Broicn  v.  Jenks,  98  Cal.  10 
32  Pac.  Kep.  701);  Verdin  v.  City  of  St  Louis,  131  Mo. 
Sup.  26  (27  S.  W.  Rep.  447,  and  33  S.  W.  Rep.  480),  and 
Fehler  v.  Gosnell  (Ky.)  35  S.  W.  Rep.  1125,  involved 
contracts  somewhat  like  the  one  construed  in  Boyd  v. 
City  of  Milwaukee,  and  are  not  authorities  against  the 
conclusion  we  reach.  The  case  of  Cole  v.  People,  161 
IlL  Sup.  16  (43  N.  E.  Rep.  607),  holds  that  a  condition 
in  the  contract  that  the  contractor  should  "without 
further  compensation,  keep  in  continuous  good  repair 
all  pavement  laid  under  this  contract  for  a  period  of 
five  years  from  September  1,  1894,"  was  merely  a  war- 
ranty or  guaranty  of  the  fitness  of  the  material  for  the 
use  intended,  and  that  the  pavement  was  properly  con- 
structed. The  Illinois  court  goes  further  than  we  are 
required  to  go  to  sustain  the  provision  in  question.  Thtr 
case  of  Barber  Paving  Co.  v.  Ullman,  137  Mo.  Sup.  543 
(38  S.  W.  Rep.  458)  tends  strongly  to  sustain  our 
conclusion. 
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III,  The  appellants  contend  that  the  plaintiffs 
knew  that  the  improvement  in  question  was  being 
made,  but  did  not  object  thereto,  and  are  therefore 
estopi)ed  to  claim  that  the  proceedings  connected  there- 
with are  void.  We  do  not  find  that  any  of  the  plaintiffs 
have  so  conducted  themselves  as  to  be  estopped  to 
assail  the  validity  of  the  assessments.  Some  of  them 
may  have  known  that  the  improvement  was  being 
made,  but  it  ie  not  shown  that  they  knew  of  the  illegal- 
ities in  the  letting  of  the  contract,  nor  that  the  improve- 
ment was  the  result  of  anything  they  did  or  refrained 
from  doing.  Some  of  them  may  have  asked  for  it, 
but,  if  so,  it  must  be  assumed,  in  the  absence  of  a  show- 
ing to  the  contrary,  that  they  asked  that  it  be  made 
according  to  law.  Some  of  them  protested  against  the 
improvement  before  the  contract  therefor  was  made. 
We  find  no  ground  upon  which  the  decree  of  the  district 
court  should  be  disturbed,  and  it  is  affibmbd. 


Gbobgb  Dbb  &  Sons  Company  v.  Thb  Kby  City  Pibb 
Insurance  Company,  Appellant. 

Insnranoe:  appraisement:  Condition  precedent.  An  appraisement 
and  award  is  a  prerequisite  to  the  maintenance  of  an  action  on 
an  insurance  policy  unless  such  appraisement  is  waived  or  sub- 

1  mission  and  award  prevented  by  the  company,  where  the  policy 
provides  that  the  ascertainments  and  estimates  shall  be  made  by 
the  parties,  or  if  they  differ,  by  the  appraisers,  and  that  the  loss 
shall  not  be  payable  until  sixty  days  after  the  award  of  the 
appraisers  has  been  rendered. 

Same:  Right  of  assured  to  appraisement.  An  insured  has  the  right 
to  insist  that  if  an  appraisement  of  the  amount  of  damages  pro- 

2  vided  for  by  the  policy  is  made  it  shall  embrace  all  property 
claimed  by  him  to  be  covered  by  the  policy,  although  the  company 

*     denies  that  it  is  so  covered. 

Waiyeb.    a  condition  in  an  insurance  policy  making  an  appraise- 
ment a  prerequisite  to  the  bringing  of  a  suit  on  the  policy  is 
d   waived  where  the  company  refuses  to  permit  an  agreement  of 
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submission  to  appraisements  to  be  so  changed  as  to  embrace  cer- 
tain property  claimed  by  tlie  insured  to  be  covered  by  the  policy, 
although  the  company  denies  that  such  property  is  within  the 
policy. 

Of  proof  of  loss.  Proofs  of  loss  are  waived  by  an  insurance  com- 
pany where  the  secretary  of  the  company,  empowered  to  waive 

8  such  proofs,  leads  the  insured  to  believe  that  he  has  done  all  in 
that  respect  that  is  required  and  promises  an  early  payment  of 
the  loss. 

Appeal  from  Dubuque  District  Court. — Hon.  J.  K  flus- 
TBD,  Judge. 

Satubday,  Dbobmbbb  18, 1897. 

Action  on  a  policy  of  fire  ineurance.  Verdict  and 
judgment  for  the  plaintiff.  The  defendant  appeals. — 
Affirmed. 

Longueville  &  McCarthy  for  appellant. 

D.  E.  Lyon  and  Henderson,  Rurd^  Lenehan  dh  Kiesel 
for  appellee. 

KiNNB,  C.  J. — ^I  Plaintiff  corporation  was,  on  and 
prior  to  June  28, 1894,  the  owner  of  a  plant  in  the  city 
of  Dubuque,  consisting  of  a  brick  building  containing 
certain  fixed  and  immovable  machinery,  engines,  and 
boilers,  a  stock  of  baskets  and  lye,  manufactured  and 
in  process  of  manufacture,  all  of  which  machinery, 
engines,  and  boilers  were  used  in  the  manufacture  of 
ba-skets  and  lye.  On  that  date,  and  prior  thereto,  plain- 
tiff held  a  policy  of  insurance  covering  said  property  in 
the  defendant  company  for  two  thousand  dollars. 
There  was  other  concurrent  insurance  upon  the  prop- 
erty, 60  that  it  is  conceded  that  the  defendant's  lia- 
bility, if  any,  is  for  only  one-fourth  of  the  loss  or  dam- 
age sustained  under  said  policy.  The  pleadings  and 
amendments  thereto  present  several  issues,  but  the 
following  are  the  important  questions  presented  for 
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consideration:  (1)  Did  the  policy  require  arbitration 
as  a  prerequisite  to  the  payment  of  the  loss,  and  to  the 
maintenance  of  the  action?  (2)  Was  euch  requirement, 
if  it  existed,  waived  by  the  acts  of  the  defendant  com- 
pany? (3)  Was  there  such  fraud  on  plaintiff's  part  as 
would  forfeit  all  claim  under  the  policy?  (4)  Were 
proofs  of  loss  furnished  in  time,  or  were  they  waived? 
(5)  Did  the  court  err  in  the  ruling  upon  the  evidence? 
(6) Was  it  error  to  refuse  the  defendant  a  continuance? 
(7)  Was  there  error  in  giving  or  refusing  instructions? 

Touching  the  ascertainment  of  the  loss,  the  policy 
provides:    "Said  ascertainment  or  estimate  shall  be 
made  by  the  insured  and  this  company,  or,  if  they  differ, 
then  by  appraisers  as  hereafter  provided;  and> 
1  the  amount  of  loss  or  damage  having  been  thus 

determined,  the  sum  for  which  the  company  is 
liable  pursuant  to  this  policy  shall  be  payable  sixty  days 
after  due  notice,  ascertainment,  estimate,  and  satisfac- 
tory proof  of  the  loss  have  been  received  by  this  com- 
pany, in  accordance  with  the  terms  of  this  policy 
*  *  *  The  amount  of  sound  value  and  of  damage 
shall  be  determined  by  the  mutual  agreement  of  the 
company  and  assured,  or,  failing  to  thus  agree,  the 
same  shall  then  be  determined  by  appraisal  of  each 
article  by  two  competent  and  disinterested  appraisers^ 
one  to  be  appointed  by  assured,  and  the  other  by  this 
company,  and  the  two  so  chosen  shall  first  select  a  com- 
petent and  disinterested  umpire.  *  *  ♦''  After  pro- 
viding that  they  shall  make  the  appraisement,  and,  if 
they  do  not  agree,  that  they  shall  submit  their  differ- 
ences to  the  umpire,  and  that  the  award  of  any  two  of 
them  shall  be  final,  and  that  the  company  may  repair, 
replace,  or  rebuild  the  property,  it  is  further  provided 
that  "until  sixty  days  after  the  proofs,  certificates, 
plans,   and   specifications   and  award   of   appraisers 
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herein  required  shall  have  been  rendered,  and  exami- 
nation perfected  by  assured,  the  loss  shall  not  be  pay- 
able." Now,  the  rule  which  governs  such  stipulations 
is  stated  in  Hamilton  v.  Insurance  Co.,  137  U.  S.  370 
(11  Sup  Ot  Rep.  133),  in  the  following  language:  "A  pro- 
vision in  a  contract  for  the  payment  of  money  upon  a 
contingency  that  the  amount  to  be  paid  shall  be  sub- 
mitted to  arbitrators,  whose  award  shall  be  final  as  to 
that  amount,  but  shall  not  deter»nine  the  general  ques- 
tion of  liability,  is  undoubtedly  valid.  If  the  contract 
further  provides  that  no  action  on  it  shall  be  main- 
tained until  after  such  award,  then  ♦  ♦  ♦  the 
award  is  a  condition  precedent  to  the  right  of  action. 
But  when  no  such  condition  is  expressed  in  the  con- 
tract, or  necessarily  to  be  implied  from  its  terms,  it  is 
equally  well  settled  that  the  agreement  for  submitting 
the  amount  to  arbitration  is  collateral  and  independent, 
and  that  a  breach  of  this  agreement,  while  it  will  sup- 
port a  separate  action,  cannot  be  pleaded  in  bar  to  an 
action  on  the  principal  contract."  This  rule  has  been 
cited  with  approval  by  this  court  Lesure  Lumber  Co. 
V.  Mutual  Fire  Ins.  Co.,  101  Iowa,  514;  Zalesky  v.  Insur- 
ance Co.,  102  Iowa,  613;  Read  v.  Insurance  Co.j  103 
Iowa,  307.  Now,  this  policy  does  not  in  express  terms 
prohibit  the  bringing  of  an  action  until  an  arbitration 
is  had;  but  it  does  provide  that,  when  the  parties  can- 
not agree,  the  loss  shall  be  determined  by  arbitration, 
and  that  the  sum  for  which  the  company  is  liable  "shall 
be  payable  sixty  days"  thereafter;  and  in  another  place 
it  provides  that,  "until  sixty  days  after  the  ♦  ♦  ♦ 
award  of  appraisers  herein  required  shall  have  been 
rendeired,  ♦  ♦  ♦  the  loss  shall  not  be  payable." 
These  provisions  of  the  policy  clearly  imply  that  the 
loss  is  not  due  or  payable  until  sixty  days  after  the 
appraisement  or  award  is  returned.  If  the  loss  is  not 
payable  until  such  time,  it  is  equally  clear  that  suit 
cannot  be  maintained  until  sixty  days  after  the  award 
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is  returned.  Under  the  wording  of  this  policy,  we  think 
the  appraisement  and  award  was  a  prerequisite  to  the 
maintenance  of  the  action,  unless  it  was  waived,  or 
submission  and  award  was  prevented,  by  the  acts  of  the 
defendant. 

II.  That  such  a  provision  in  a  policy  of  insurance 
may  be  waived  is  well  settled.  It  appears  that  the 
provision  touching  arbitration  was  not  the  same  in  all 
of  the  policies.  It  also  appears  that  the  interested 
companies  served  a  joint  notice  demanding  an  appraise- 
ment Plaintiff  was  not  bound  to  agree  to  or  to 
2  enter  into  a  joint  arrangement  with  all  of  the 

companies  for  a  single  appraisement.  He  had  a 
right  to  insist  upon  a  separate  appraisement  in  this 
action,  in  accordance  with  the  terms  of  the  policy.  Il* 
he  did  assent  to  a  joint  appraisement,  he  had  the 
undoubted  right,  in  view  of  the  difference  in  the  provis* 
ions  of  the  several  policies,  to  protect  himself  against 
subsequent  misunderstanding  which  might  arise  in 
consequence  of  these  differences?  in  the  several  policies. 
If,  as  he  claims,  defendant  would  submit  to  no  changes 
in  their  printed  agreement  of  submission  in  that 
respect,  we  think  it  should  be  held  to  be  a  waiver  on  its 
part  of  any  right  to  insist  upon  the  appraisement  and 
award.  The  agreement  of  submibision  presented  to 
plaintiff  for  his  signature  provided  that  the  appraise- 
ment should  not  "determine,  waive,  or  invalidate  any 
other  right  or  rights  of  either  party  to  this  agreement,^' 
except  the  loss  or  damage.  After  the  quoted  words, 
the  plaintiff's  attorney  added  "except  as  per  provision 
of  policy  or  proi>er  construction  of  terms  thereof  We 
suppose  the  thought  was  to  make  it  certain  that  plain- 
tiff would  not,  by  signing  the  agreement  to  submit, 
waive  any  right  he  might  have  by  virtue  of  the  provis- 
ions of  the  policy.  It  does  not  seem  to  us  that  this 
added  claim  in  any  way  changed  the  agreement  for  sub- 
mission or  its  legal  effect,  and  whether  it  was  inserted 
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or  not  was  immaterial.  The  agreement  far  submission 
provided:  "The  property  on  which  the  sound  value  and 
the  loss  or  damage  is  to  be  determined  is  as  follows:" 
[Then  followed  a  description  of  the  property  as  it  is 
found  in  the  policy.]  This,  plaintiff's  counsel  struck 
out,  and,  in  lieu  thereof,  inserted  "as  shown  in  policies 
and  claim  of  assured  attached  hereto."  We  think  this 
was  a  change  which  the  plaintiff  had  a  right  to  insist 
upon. 

The  chief  controversy  between  plaintiff  and  defend- 
ant was  this:  Plaintifif  was  Insisting  upon  pay  for  cer 
tain  articles  as  being  covered  by  the  policy,  though  not 
expressly  specified  in  the  policy.  The  defendant  was 
denying  any  liability  therefor,  because  they  were  not 
expressly  enumerated  in  the  policy.  Now,  it  was  no 
part  of  the  duty  of  the  appraisers  to  determine  this 
controversy,  or  to  determine  what  property,  in  fact,  the 
policies  covered.  Clearly,  we  think  plaintiff  had  a 
right  to  insist  that,  if  an  appraisement  was  made,  it 
should  embrace  all  property  claimed  by  him  to  be 
covered  by  thfe  policy.  It  would  then  leave  to  be 
determined  by  the  parties,  or  by  litigation,  the  question 
as  to  whether  or  not  these  articles  of  property  were 
really  embraced  within  the  provisions  of  the  policy, 
though  not  specifically  enumerated.  In  any  event,  it 
could  have  worked  no  injury  to  the  defendant,  and  it 
can  readily  be  seen  that  it  was  necessary  or  might  be 
necessary  for  the  protection  of  plaintiff's  rights,  in  the 
event  that  it  should  thereafter  be  established  that 
said  items  of  property  were  embraced  within  the  pro- 
visions of  the  policy.  Again,  if  at  any  time  thereafter 
plaintiff's  right  to  recover  for  said  articles  should  be 
established,  it  might  be  claimed  that,  by  entering  into 
the  agreement  for  a  submission  which  did  not  spe- 
cifically enumerate  said  articles,  he  had  waived  any 
right  to  claim  compensation  for  them.    He  was  not 
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obliged  to  permit  himself  to  be  placed  in  such  a  situa- 
tion. His  insistence  in  this  respect  was  reasonable, 
and  afl  there  was  no  conflict  in  the  evidence  touching 
this  particular  matter,  and  it  showed  conclusively  that 
the  plaintiff  was  demanding  an  appraisement  of  all 
articles  of  property  which  he  claimed  were  covered  by 
the  policy,  and  that  the  defendant  refused  to  permit 
the  agreement  to  be  so  changed  as  to  embrace  them, 
the  court  did  not  err  in  instructing  the  jury  not  to 
consider  the  defense  of  want  of  arbitration.  The  defend- 
ant must  be  held  by  its  acts  to  have  waived  the  right 
to  insist  uxK)n  the  arbitration. 

III.  The  court  did  not  err  in  refusing  to  submit 
the  issue  of  fraud  to  the  jury.  Without  entering  into 
a  discussion  of  the  evidence,  it  is  sufficient  to  say  that 
there  was  no  evidence  of  fraud  which  would  warrant 
the  court  in  submitting  such  an  issue  to  them. 

IV.  The  secretary  of  the  defendant  company  had 
the  right  to  waive  proofs  of  loss,  and  did  so.  He  led 
the  plaintiff  to  believe  that  he  had  done  all  in  that 

respect  that  was  necessary,  and  promised  an 
3  early  payment  of  the  loss.    He  made  no  objec- 

tions to  the  proofs  in  fact  furnished.  The 
demand  for  arbitration,  which  is  not  controverted,  wae 
of  itself  a  waiver  of  proofs  of  loss.  Walker  v.  Insurance 
Co.,  51  Kan.  Sup.  725  (33  Pac.  Rep.  597);  Insurance  Co. 
V.  Bean,  42  Neb.  537  (60  N.  W.  Rep.  907).  No  plea  in 
abatement  was  entered,  and,  if  it  had  been,  it  would 
have  been  unavailing,  as  more  than  ninety  days  had 
elapsed  after  the  proofs  of  loss  were  waived,  and  before 
this  action  was  commenced.  The  waiver  took  place 
within  the  thirty  days  provided  in  the  policy  within 
which  proofs  of  loss  must  be  furnished.  As  the  action 
was  not  prematurely  brought,  and  the  furnishing  of 
proofs  of  loss  was  waived,  the  court  correctly  took  the 
question  of  waiver  from  the  jury. 
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V,  We  have  examined  the  record  as  to  the  othei- 
errors  assigned,  and  discover  no  reason  for  disturbing 
the  judgment  below.    The  judgment  below  must  be 

AFFIRMED. 


1104  m  L.  H.  Notes,  et  ah,  Appellants,  v.  The  Board  of 

irorT74i  Supervisors  of  Harrison  Countt,  et  al. 

|n30  276| 

Accretions:     non-navigable  waters:     Biparian  rights.     Riparian 
owners  of  lands  bordering  on  non-navigable  lakes,  which  were 

1  meandered  by  the  government  surveyors  in  1851  and  1852,  and  did 
not  become  wholly  dry  and  fit  for  cultivation  until  1890  and  1891, 
are  not  entitled  to  the  bed  of  the  lake,  under  the  law  of  accre- 
tions. 

Sahk.    The  rule  that  a  riparian  owner  of  land  bordering  on  rivers 

2  or  streams,  in  the  absence  of  limitations  in  his  title,  takes  to  the 
center  thread  of  the  stream,  does  not  apply  to  the  case  of  a  lake 
or  pond. 

Appeal  from  Harrison  District  Court. — Hon,  George 
W.  Wakefield,  Judge. 

Saturdat,  December  18, 1897. 

Action  to  enjoin  the  defendant  county  from  selling 
certain  lands  in  the  beds  of  Round  and  Dry  Lakes. 
Decree  for  defendants.     Plaintiffs  appeal. — Affirmed. 

S.  H.  Cochran  and  J".  T.  Davis  for  appellants. 

L.  R.  Bolter  &  Sons  and  C.  W.  Kellogg  for  appel- 
lees. 

KiNNE,  Cl  J. — ^I.  The  plaintiffs  claim  by  accretion, 
and  also  under  conveyances,  title  to  certain  portions  of 
the  bed  of  Dry  and  Round  Lakee  (so  called),  in  Harrison 
county,  Iowa,  by  reason  of  being  the  owners  of  lands 
bordering  on  said  lakes  under  conveyances  without 
reeervation.  All  parties  claim  through  the  swamp  land 
grant  of  1850.    It  is  admitted  that  these  lakes  were 
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never  navigable;  and  it  appears  vnthout  conflict  that 

the  defendant  county  has  from  time  to  time,  for  many 

years,  surveyed  portions  of  these  lake  bedfi,  has  platted 

the  same  in  lots,  and  sold  said  lots  to  various 

1  parties.    It  is  conceded  that  these  lakes  were 
meandered  by  the  general  government  surveyors 

in  1851  and  1852,  and  that  they  never  became  wholly  " 
dry,  and  their  entire  bedfi  fit  for  cultivation,  until  along 
about  1890  or  1891,  The  county  having  ordered  the 
remaining  uneurveyed  portions  of  these  lakes  to  be  sur- 
veyed into  lots,  and  caused  the  same  to  be  appraised 
and  offered  for  sale,  plaintiffs  applied  for  and  obtained 
a  temporary  injunction  restraining  the  sale  of  the  lots. 
On  final  hearing,  the  injunction  was  dissolved,  and 
from  that  decree  the  plaintiffs  appeal. 

II.  It  is  contended  by  appellees  that  the  facts  of 
this  case  bring  it  within  the  application  of  the  rule 
announced  in  Noyes  v.  Collins,  92  Iowa,  566.  The  claim 
in  that  case  was  the  same  as  in  this, —  that  by  reason  of 
being  riparian  owneirs  of  lands  bordering  on  these 
lakes  and  in  the  absence  of  limitations  in  the  convey- 
ance to  them,  they  took  title  to  the  center  thread  of  the 
lakes;  and  they  also  claimed  title  to  the  land  lying  in 
these  lake  beds  under  the  law  of  accretion.  In  the 
NoyeS'Collins  Case  the  title  to  a  portion  of  the  bed  of 
this  same  Dry  Lake  was  in  controversy;  and  it 

2  was  held,  under  the  facts,  that  the  land  lying  in 
the  lake  bed  was  not  an  accretion  to  the  lands 

of  plaintiff  in  that  case,  and  that  the  rule  that  a  riparian 
owner  of  land  bordering  on  rivers  or  streams,  in  the 
absence  of  limitations  in  his  title,  takes  to  the  center 
thread  of  the  streams,  does  not  apply  in  this  state  to 
the  case  of  a  lake  or  pond.  If,  then,  the  facts  of  the 
two  cases  are  substantially  alike,  the  rule  is  controlling 
in  the  case  at  bar.  While  there  is  a  conflict  in  the  evi-> 
dence  in  this  case  as  to  the  effect  of  the  artiflcial  drain- 
age upon  the  waters  of  Dry  and  Bound  Lakes,  still  we 
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think  that  the  facts  established  by  a  preponderance  of 
the  evidence  bring  the  case  within  the  rue  of  the^oy^- 
Collins  Case.   The  decree  below  is  affibmbd. 


The  Exchange  Bank  of  Leon,  et  al,  Appellants,  v.  C. 
E.  Gardnbb,  et  al. 

Bauking  Partnersliip;  duty  of  oashibb.  It  is  the  duty  of  a  partner 
in  a  banking  business,  to  whom  is  left  the  active  management  of 
the  business,  to  act  in  good  faith,  and  with  entire  honesty,  in 
transacting  all  the  business  of  the  bank,  and  to  exercise  as  high 
a  degree  of  care  and  skill  as  is  generally  exercised  by  business 
men,  in  the  management  of  such  business;  but  he  is  not  liable  for 
honest  errors  in  judgment,  nor  for  the  failure  to  take  the  utmost 
precaution  possible,  in  making  investments  for  the  bank. 

Bulb  applied  to  a  case  where  an  attempt  was  made  to  incorporate 
a  bank  under  Iowa  law  which  was  never  so  incorporated,  though 
it  was,  for  a  time,  managed  according  to  the  articles  of  incor- 
poration. The  bank  had  a  large  amount  of  idle  money  on  which 
it  was  paying  interest  and  one  partner  acting  as  cashier,  bought 
Kansas  City  paper  which  proved  almost  whoUy  worthless, 
While  some  inquiries  were  made,  more  thorough  ones  would  have 
disclosed  the  truth.  The  president  knew  or  should  have  known 
that  outside  investments  were  being  made,  and  no  objection  was 
made  to  the  practice. 

KiNNB,  C.  J.,  taking  no  part 

Appeal  from   Decatur  District  Court. — Hon.   BL  M. 
TowNEB,  Judge. 

Satubday,  Dbchsmbbb  18, 1897. 

Action  in  equity  for  an  accounting,  and  to  recover 
of  the  defendant  O.  E.  Gardner,  fifteen  thousand  dollars 
on  account  of  poor  investments  made  by  him  as  cashier 
of  the  plaintiff  bank.  There  was  a  hearing  on  the 
merits,  and  a  judgment  in  favor  of  the  defendants  for 
costs.    The  plaintiffs  appeal. — Affirmed. 


Dec.  1897J  Exohakge  Bakk  of  Lbok  v.  Gakdnbb.  177 

Harvey  dh  Parrish  for  appellants. 

Hoffman  dh  Baker  and  T.  M.  Stuart  for  appellees. 

Robinson,  J. — The  plaintiff  the  Exchange  Bank  of 
Leon  is  a  co-partnership,  which  was  organized  in  the 
year  1888,  with  a  capital  of  thirty  thousand  dollars,  and 
is  engaged  in  business  at  Leon.  The  partners  who  com- 
posed the  firm  were  the  plaintiffs  S.  W.  Hurst,  I.  N. 
Clark,  H.  J.  Vogt,  Orr  Sang,  G  S.  Stearns>  and  the 
defendants  0.  E.  Gardner  and  R.  D.  Gardner.  The 
person  last  named  is  the  father  of  his  co-defendant,  and 
is  made  a  defendant  because  he  would  not  join  as 
plaintiff.  No  relief  is  asked  as  against  him.  Therefore, 
when  we  refer  to  "Gardner,"  d  E.  Gardner  is  the  per- 
son intended.  Gardner  was  cashier  of  the  bank  from 
the  time  it  was  organized  until  tho  summer  of  1894, 
when  he  was  discharged.  In  October,  1890,  he  pur- 
chased of  a  Kansas  City  corporation,  known  as  the 
Winner  Investment  Company,  two  promissory  notes, 
one  of  which  was  for  two  thousand  dollars,  and  the 
other  for  four  thousand  dollars.  They  purported  to 
be  signed  by  one  J.  R.  Anderson,  and  were  indorsed  by 
the  Winner  Investment  Company,  and  by  W.  E.  Win- 
ner, and  were  secured  by  bonds  of  the  Winner  Building 
Company,  a  Kansas  City  corporation,  to  the  amount  of 
six  thousand  dollars.  The  larger  of  the  two  notes  wai5 
renewed  in  the  form  of  two  notes,  each  of  which  was  for 
the  sum  of  two  thousand  dollars.  In  the  latter  part  of 
November  of  the  same  year,  Gardner  purchased  two 
promissory  notes,  made  by  Martin  O.  Ellis,  of  Kansas 
CSty,  one  of  which  was  for  the  sum  of  two  thousand, 
five  hundred  and  seventy-six  dollars  and  seventy-seven 
cents,  and  the  other  for  ninety-one  dollars.  Both  were 
indorsed  by  the  persons  of  whom  they  were  purchased. 
In  February,  1891,  the  larger  of  the  two  notes  was 
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exchanged  for  a  note  of  the  Western  Lumber  Company 
of  Kansas  City;  new  security  was  taken;  and  the  maker 
and  indorsers  of  the  note  exchanged  were  released.  In 
November,  1890,  Gardner  purchased  of  D,  R  Emmons 
a  promissory  note  for  two  thousand,  flye  hundred  dol- 
lars, made  by  one  E.  L.  Brown  of  Kansas  City,  and 
indorsed  by  Emmons.  At  about  the  same  time,  Gardner 
also  purchased  a  note  made  by  one  W.  B.  Grimes,  of 
Kansas  City,  for  about  one  thousand,  three  hundred 
dollars,  which  was  secured  by  shares  of  stock  in  two 
Kansas  City  corporations.  A  considerable  portion  of 
the  Grimes  note  has  been  paid,  and  the  security  which 
is  held  for  the  unpaid  portion  is  nearly  or  quite  sufll- 
cient  to  satisfy  it  But  a  small  amount  has  been 
-  aU7^d  on  any  of  the  other  notes,  and  they  are  of  little, 
if  any,  value.  Considerable  expense  has  been  incurred 
In  efforts  to  collect  them,  and  judgments  have  been 
obtained  on  some  of  them.  In  all  that  Gardner  did  in 
purchasing  the  notes,  in  renewing  some  of  them,  and  in 
attempting  to  collect  them,  he  acted  for  and  as  cashier 
of  the  bank.  The  plaintiffs  claim  that  he  exceeded  his 
authority  in  purchasing  Kansas  City  paper,  and  was 
negligent  in  not  ascertaining  the  financial  condition  of 
the  parties  liable  on  account  of  it,  and  its  real  value  and 
the  value  of  the  securities  which  were  obtained  with  it, 
in  releasing  some  of  the  securities,  and  in  making  the 
investments  without  consulting  any  of  his  co-partners. 
The  plaintiffs  seek  to  recover  of  him  the  amount  of  the 
unpaid  portions  of  the  notes,  and  of  the  expenses 
incurred  in  the  attempts  which  have  been  made  to  col- 
lect them. 

When  the  bank  was  organised,  the  persons  inter- 
ested intended  to  incorporate  it  under  the  laws  of  this 
state,  and  articles  of  incorporation  and  by-laws  were 
prepared  for  that  purpose;  but  the  plan  of  incorporating 
was  abandoned,  and  the  business  was  carried  on  by  the 
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persons  who  had  intended  to  incorporate,  each  one  con- 
tributing to  the  fund  of  thirty  thousand  dollars,  which 
was  raised  as  the  capital  of  the  bank.  Each  person  who 
thus  contributed  was  regarded  as  a  stockholder  to  the 
amount  of  his  contribution,  and  dividends  were  declared 
accordingly;  but  the  persons  interested  in  the  business 
were  in  fact  co-partners,  with  interests  in  proportion 
to  the  amount  of  the  aggregate  contributions  to  the 
capital.  It  is  claimed,  however,  that  it  was  agreed 
between  the  partners  that  the  business  should  be  con- 
ducted in  all  respects  according  to  the  articles  ol 
incorporation  and  by-laws  which  had  been  prepared, 
and  that  Gardner  made  the  investments  in  question  In 
violation  of  the  provisions  of  those  instruments  which 
were  designed  to  control  the  making  of  investments. 
There  was  some  attempt  made  for  a  short  time  after  the 
business  was  commenced  to  conduct  it  according  to 
the  articles  and  by-laws,  but  the  attempt  was  soon 
abandoned,  and  no  attention  was  thereafter  paid  to 
them  in  carrying  on  the  business  of  the  bank.  The 
larger  part  of  that  business  was  intrusted  to  Gardner  ae 
cashier,  and  he  made  investments  and  transacted  the 
business  intrusted  to  him  according  to  his  own  judg- 
ment, rarely  consulting  his  associates  to  ascertain 
their  views  in  regard  to  what  should  be  done.  This 
practice  was  so  continuous,  and  of  such  long  standing, 
that  it  must  be  regarded  as  well  known  to  and  approved 
by  all  parties  in  interest.  Hurst,  who  had  contributed 
more  than  one-half  of  the  capital  of  the  bank,  habitu- 
ally occupied  a  place  in  the  banking  room.  He  acted 
as  president,  and  assisted  somewhat  in  the  business, 
and  occasionally  gave  directions  as  to  what  should  be 
done.  The  books  of  the  bank  were  at  all  times  open  to 
his  inspection,  and  he  frequently  examined  them  or 
some  of  them.  The  affairs  of  the  bank  were  examined 
twice  each  year  by  a  committee  composed  of  two  of 
the  partners,  and  their  report  was  presented  to  and 
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acted  upon  by  the  partners  who  constituted  the  board 
of  directore,  at  their  semi-annual  meetings,  but  no 
report  was  required  of  Gardner,  excepting  as  it  was 
made  in  the  books  of  the  bank.  At  about  the  time  the 
investments  in  question  were  made,  the  bank  was 
holding  idle  capital  to  the  amount  of  more  than  fifty 
thousand  dollars,  and  Hurst  was  urging  that  a  large 
part  of  it  should  be  invested.  Nearly  one-third  of  it 
was  money  deposited  by  the  treasurer  of  Decatur 
county,  under  an  agreement  with  the  county  that  the 
bank  should  pay  seven  and  three-fourths  per  cent,  per 
annum  as  interest  on  all  time  deposits  which  should 
remain  in  the  bank  six  months  or  more,  and  three  per 
cent,  per  annum  on  daily  balances  in  excess  of  two  thou- 
sand dollars.  Opportunities  for  local  investments  were 
not  sujBScient  to  absorb  the  portion  of  the  idle  money  of 
the  bank  which  it  desired  to  invest  It  was  under  those 
circumstances  that  the  promissory  notes  in  question 
were  offered  to  the  bank  on  terms  which  were  favorable 
if  the  notes  were  good.  Gardner  made  some  inquiries 
in  regard  to  the  value  of  the  notes,  and  purchased  them 
in  the  belief  that  they  were  good.  From  facts  now 
known  and  shown  in  the  record,  it  is  evident  that  a  care- 
ful investigation  made  in  Kansas  City,  as  to  the  busi- 
ness transactions  and  solvency  of  the  various  makers 
and  indorsers  of  the  notes  and  the  value  of  the  col- 
lateral securities  which  accompanied  them,  would  have 
disclosed  facts  which  might  have  caused  a  prudent  per- 
son to  decline  to  purchase  the  notes.  But  the  evidence 
in  regard  to  the  financial  standing  of  the  several  per- 
sons and  corporations  who  were  liable  for  their  pay- 
ment is  conflicting.  Some  of  the  business  men  of 
Kansas  City  who  were  engaged  in  banking  and  other 
financial  pursuits  in  the  year  1890  state  that  such  per- 
sons and  corporations  were  considered  insolvent  in 
October  and  November  of  that  year,  while  others, 
constituting  the   larger  number,  testify  that  thev 
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were  regarded  as  solvent.  It  appears  that  Win- 
ner and  the  investment  and  building  companies 
which  bear  his  name  continued  to  be  actively 
engaged  in  carrying  on  business  enterprises  some 
time  in  February,  1891,  and  that  they  did  not 
fail  until  some  months  later.  Anderson  was  a  mere 
accommodation  maker  of  the  notes  which  Winner 
indorsed,  and  was  his  teamster.  That  fact  was  not 
known  to  Gardner  when  he  purchased  the  notes,  and 
he  relied,  in  purchasing  them,  upon  a  telegram  frojn 
a  reputable  banker  of  Kansas  C5ity,  in  answer  to  an 
inquiry  by  Gardner  as  to  whether  Anderson  had 
deposited  first  mortgage  bonds  to  the  amount  of  six 
thousand  dollars  to  secure  his  notes  for  that  sum, 
indorsed  by  Winner  and  the  Winner  Investment  Com- 
pany. The' telegram  read  as  follows:  "James  R  Ancjer- 
son  has  deposited  with  us  bonds  certified  to  be  first 
mortgage  to  secure  his  notes  for  equal  amount.  Our 
receipt  issued  therefor.  Consider  same,  with  indorse- 
ment, would  be  good."  The  bonds  were  not  secured 
by  a  first  mortgage,  and  it  is  claimed  that  Gardner  was 
negligent  in  accepting  the  telegram  as  suflScient  evi- 
dence that  the  notes  were  good.  In  purchasing  the  not€ 
of  E.  L.  Brown,  Gardner  relied  in  part  upon  a  property 
statement  made  by  Brown  in  April,  1890,  which  showed 
that  at  that  time  his  assets  exceeded  his  liabilities  by 
more  than  fifty  thousand  dollars,  and  it  is  said  that 
Gardner  was  negligent  in  relying  upon  a  property 
statement  made  so  long  before  the  purchase. 

It  must  be  admitted  that  Gardner  did  not  exercise 
the  highest  decree  of  care  and  diligence  which  was 
possible  in  purchasing  the  notes  in  controversy;  and 
the  question  we  are  required  to  determine  is  whether, 
in  view  of  the  facts  disclosed  by  the  record,  his  failure 
to  exercise  greater  care  and  diligence  than  he  did  makes 
him  liable  for  the  loss  which  followed  the  investments. 
There  is  no  evidence  whatever  that  he  acted  in  b^ '' 
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faith,  nor  do  we  think  he  exceeded  his  authority  in 
purchafling  the  Kansas  CSty  paper.  Money  of  the  bank 
was  invested  in  Chicago,  and,  a  little  later,  investments 
were  made  in  Sioux  City  and  Minneapolis  paper.  It  is 
not  at  all  propable  that  all  of  those  investments  were 
made  without  the  Knowledge  of  the  president  of  the 
bank;  and,  even  if  not  known  at  the-  time  they  were 
made,  they  were  certainly  known  within  a  short  time 
thereafter,  and  we  are  satisfied  that  Gardner's  author- 
ity to  make  them  was  not  then  questioned.  That  he  was 
making  an  honest  effort  to  invest  properly  a  portion  of 
the  idle  money  of  the  bank  is  clearly  shown,  and  that  no 
question  in  regard  to  the  Kansas  City  investments  was 
made  until  after  the  Winner  failure  is,  we  think,  also 
established.  It  was  the  duty  of  Gardner  to  act  in  good 
faith  and  with  entire  honesty  in  transacting  all  the  busi- 
ness of  the  bank,  and  to  exercise  as  high  a  degree  of 
care  and  skill  as  is  generally  exercised  by  .business  men 
in  the  management  of  such  business.  Bank  v.  Johnsoriy 
94  Iowa,  220.  But  he  was  not  liable  for  honest  errors  in 
judgment,  nor  for  the  failure  to  take  the  utmost  pre- 
caution possible  in  making  the  investments  for  the 
bank.  See  Charlton  v.  Sloan^  76  Iowa,  288;  Knapp  v. 
Edwards,  57  Wis.  196  (15  N.  W.  Rep.  140).  Applying 
these  rules,  we  conclude  that  he  was  not  so  negligent  in 
the  transactions  in  question  as  to  be  liable  for  the 
resulting  losses.  This  conclusion  makes  it  unnecessary 
to  determine  questions  in  regard  to  ratification  and 
waiver  discussed  in  the  arguments  of  counsel.  The 
judgment  of  the  district  court  appears  to  be  sustained 
by  the  evidence,  and  is  affirmed. 

EiNNE,  0.  J.,  taking  no  part 
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J.  S.  Bebd  y.  Thb  City  of  Muscatine,  Appellant 

OBjKcnoN  BELOW.  An  objection  that  plaintiff  in  an  action  for  per- 
sonal injuries  cansed  by  a  defective  street  did  not  give  notice  of 
the  accident  to  the  city  within  six  months  as  required  by  Acts 

1  Twenty-second  General  Assembly,  chapter  25,  section  l,  cannot  be 
first  taken  on  appeal,  on  the  ground  that  such  notice  is  jurisdic- 
tional and  may  be  raised  at  any  time;  as  the  court  has  jurisdiction 
of  the  general  subject,  and  lack  of  the  jurisdiction  of  the  par. 
ticular  case  cannot  be  first  raised  on  appeal. 

Appeal:  assioiimbnt  of  bbbor.  An  assignment  on  a  motion  for  a 
new  trial,  that  the  verdict  is  not  sustained  by  suflacient  evidence» 

2  does  not  sufficiently  present  the  objection  that  notice  of  the  injury 
to  the  plaintiff  by  a  defect  in  the  street  of  the  defendant  city  was 
not  given  within  six  months  as  required  by  Acts  Twenty-second 
General  Assembly,  chapter  25,  section  1. 

Appeal  from  Mi^catine  District  Court. — Hon.  A.   J. 
House,  Judge. 

Saturday,  Deobmbbr  18, 1897, 

Action  at  law  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  while  driving  along  one 
of  the  streets  of  the  defendant  city, — due,  as  is  alleged, 
to  a  defect  therein  for  which  defendant  is  responsible. 
Trial  to  a  jury.  Verdict  and  judgment  for  plaintiff, 
and  defendant  appeals. — Affirmed. 

E.  F.  Bichman  and  J.  F.  Devitt  for  appellant. 

Titus  &  Jackson  and  J.  R.  Hartley  for  appellee. 

Debmeb,  J. — There  is  but  one  question  in  the  case 
which  is  of  sufficient  importance  to  be  noticed  in  an 
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opinion.    The  petition  was  filed  on  the  twenty-second 
day  of  March,  1895;  and  it  is  alleged  that  the 
1  injury  occurred  on  the  twenty-fourth  day  of 

August,  1894, — ^more  than  six  months  prior  to 
the  filing  of  the  petition.  There  is  no  allegation  that 
plaintiff  gave  the  defendant  notice  of  the  happening  of 
the  accident,  as  required  by  section  1,  chapter  25,  Acts 
Twenty-eecond  General  Assembly.  I>efendant  did  not 
demur  to  the  petition,  nor  did  it  raise  the  question  of 
want  of  notice,  in  any  manner,  in  the  trial  court.  It 
has  filed  in  this  court,  however,  what  its  counsel  have 
seen  fit  to  denominate  a  "motion  to  reverse  the  judg- 
ment and  dismiss  the  case."  This  motion  is  bottomed 
upon  the  proposition  that  the  notice  is  jurisdictional, 
and  that  in  the  absence  of  allegations  that  notice 
was  given,  the  trial  court  had  no  right  or  authority  to 
hear  the  case,  and  that,  as  the  question  is  jurisdictional, 
it  may  be  raised  for  the  first  time  in  this  court.  "Juris- 
diction" has  been  defined  to  be  the  "power  to  hear  and 
determine  the  subject-matter  in  controversy  between 
parties  to  a  suit;  to  adjudicate  or  exercise  any  judicial 
power  over  them."  Rhode  Island  v.  MassachusettSj  12 
Pet.  718.  It  is  conceded  that  the  court:  had  jurisdiction 
over  the  parties,  but  it  is  argued  that  it  had  no  juris- 
diction over  the  subject-matter.  The  subject-matter  is 
that  right  which  one  party  claims  against  the  other,  and 
demands  judgment  of  the  court  upon.  Jacobson  v. 
Miller,  41  Mich.  93  (1  N.  W.  Rep.  1013).  In  this  case  it 
was  the  right  which  plaintiff  had  to  compensation  for 
injuries  received  through  the  negligence  of  the  defend- 
ant. The  district  court  had  the  right  to  consider  the 
question,  and  therefore  had  jurisdiction  of  the  subject- 
matter.  In  determining  such  questions,  it  is  important 
to  distinguish  between  jurisdiction  of  the  general  suli- 
ject  and  jurisdiction  of  the  particular  subject;  for,  if  it 
be  found  that  the  case  under  consideration  belongs  to 
the  former  class,  then  it  is  within  the  jurisdiction  of 
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the  court,  and  neither  insufficiency  of  allegation  noi 
informality  in  proceedings  will  affect  that  jurisdiction. 
See  Brown,  Jurisdiction,  section  1;  Yates  v.  Lansing, 
5  Johns.  282;  Hunt  v.  Hunt,  72  N.  Y,  217.  As  said  by 
Judge  Elliott  in  his  work  on  General  Practice  (volume 
1,  section  240),  "Where  there  is  authority  to  make  a 
judicial  inquiry,  there  is  jurisdiction,  and  it  is  evident 
that  this  authority  exists  wherever  there  is  power  over 
a  general  class  of  cases."  The  distinction  is  also  pointed 
out  in  Brown,  Jurisdiction,  section  10.  Objections  to 
the  jurisdiction  of  the  general  subject  may  be  made  at 
any  stage  of  the  proceedings,  for  they  cannot  be  waived. 
But,  as  a  general  rule,  if  there  is  jurisdiction  of  the 
general  subject  there  may  be  waiver  of  objections  to 
the  jurisdiction  of  the  particular  subject.  That  is  to 
say,  if  the  court  has  the  right  to  decide  the  general 
class  of  cases  to  which  the  one  in  question  belongs,  its 
decision,  although  erroneous,  cannot  be  collaterally 
attacked,  and,  if  no  objection  or  exception  be  taken  it 
will  be  considered  as  waived.  The  difference  between 
a  right  to  decide  and  a  right  decision  clearly  and  brieflj 
illustrates  the  distinction  we  are  trying  to  elucidate. 
We  have  a  case  where  there  is  unquestioned  authority 
over  the  general  subject,  but  it  is  claimed  that  there 
is  no  jurisdiction  of  the  particular  case,  because  of  the 
absence  of  allegations  as  to  notice.  Such  objection 
does  not  go  to  the  jurisdiction  of  the  subject-matter, 
but  rather  to  the  correctness  of  the  decision  in  the  par- 
ticular case,  and  cannot  be  raised  for  the  first  time  in 
this  court  Plaintiff's  failure  to  give  notice  simply 
affects  his  right  to  recover,  and  does  not  go  to  the  juris- 
diction of  the  court  The  case  is  quite  like  that  of 
Sheel  V.  City  of  Appleton,  49  Wis.  125  (5  N.  W.  Rep.  27), 
wherein  it  is  held  that  failure  to  give  notice  simply 
affects  the  plaintiff's  right  to  sue,  and  does  not  deprive 
the  court  of  jurisdiction  of  the  subject-matter.  See, 
also,  Gould V. HurtOy  61  Iowa,  47;  Bridgman  v.  Wilcut^i 
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G.  Greene,  563;  Oskaloosa  College  v.  W.  U.  Fuel  Co., 
90  Iowa,  387.  None  of  the  anthorities  relied  upon  by 
appellant  announce  a  contrary  doctrine.  In  each 
and  every  of  them  the  question  was  raised  in  the  trial 
court  by  demurrer,  motion  in  arrest,  or  otherwise.  The 
motion  to  reverse  and  dismiss  is  overruled. 

Counsel  present  the  same  question  in  their  brief 
as  a  reason  for  reversing  the  judgment  It  is  insisted 
that  want  of  notice  was  raised  by  the  motion  for  a  new 

trial,  under  the  assignment  that'  "the  verdict 
2          is  not  sustained  by  sulBScient  evidence.'^    We  do 

not  think  that  this  was  sufficiently  specific,  but, 
if  it  was,  the  assignments  of  error  do  not  properly  raise 
the  question.  Duncomhe  v.  Power,  75  Iowa,  185;  Insur- 
ance Co.  V.  Henderson,  38  Iowa,  450.  Counsel  also 
argue  that  it  was  not  necessary  to  raise  the  question  in 
the  trial  court,  and  cite  us  chapter  96,  Acts  Twenty- 
fifth  General  Assembly,  which  says  that  "no  pleading 
shall  be  held  sufficient  on  account  of  a  failure  to  demur 
thereto,'^  and  also  strikes  out  a  provision  of  the  Code  of 
1873,  to  the  effect  that,  if  an  objection  to  a  pleading  is 
not  raised  by  demurrer  or  waiver,  it  shall  be  deemed 
waived.  We  have  heretofore  held,  in  at  least  two  cases, 
that,  notwithstanding  the  provisions  of  this  act,  ques- 
tions not  made  in  the  court  below  will  not  be  considered 
on  appeal.  Boyd  v.  Watson,  101  Iowa,  214;  Weis  v. 
Morris,  102  Iowa,  327.  No  prejudicial  error  appears, 
and  the  judgment  is  affirmed. 


Alta  Z.  Millbb  v.  Sahubl  Miller,  Appellant. 

MuJibaiidand  Wif^:  oontr40T8  bbtwbbn.  A  written  obligation  for 
the  payment  of  money  given  by  a  husband  to  a  wife  in  copsidera- 
tion  of  her  joining  in  a  deed  and  conveying  her  contingent 
interest  in  the  husband's  land,  is  au  unenforceable  contract,  under 
Code  1878,  section  2208. 
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Appeal  from  Plymouth  District  Court. — Hon.  P.  R. 

Gaynoe,  Judge. 

Satueday,  Degembee  18, 1897, 

The  parties  are  husband  and  wife.  The  defendant 
owned  certain  lands,  and,  desiring  to  convey  the  same 
to  third  parties,  agreed  with  his  wife  (plaintiff)  to  pay 
to  her  the  sum  of  two  thousand  dollars  if  ehe  would 
join  in  the  deed,  so  a«  to  convey  her  contingent  righi. 
The  conveyance  was  made,  signed  by  the  wife  in  pur- 
suance of  the  agreement,  and  Bhe  was  paid,  of  the 
amount  agreed  upon,  one  thousand,  five  hundred  and 
ninety-eeven  dollars;  and,  for  the  remainder  of  the  two 
thousand,  defendant  gave  to  her  the  following  instru- 
ment in  writing:  "Know  all  men  by  these  presents, 
that  I  hereby  agree  to  pay  Alta  Z.  Miller,  within  ninety 
days  from  this  date,  the  sum  of  four  hundred  and  three 
dollars;  and,  in  the  event  I  should  fail  for  any  reason  to 
make  said  payment  of  said  sum  promptly  when  due, 
then  I  agree  to  secure  the  payment  of  said  sum  by  proper 
security  on  the  stock  of  livery  this  day  purchased  by  me 
of  Hoyt  &  Goudie.  Dated  this  first  day  of  February, 
1894.  Samuel  Miller."  The  defendant  refused  pay- 
ment, and  this  action  is  to  recover  on  the  written  obli- 
gation. The  cause  was  submitted  to  the  court  on  a 
stipulation  of  facts  that  gave  judgment  for  plaintiff, 
and  the  defendant  appealed. — Reversed. 

Zink  &  Boseherry  for  appellant, 
I.  T.  Martin  for  appellee. 

Ge  ANGBE,  J — There  are  few,  if  any,  important  facts, 
other  than  those  above  stated.  It  appears  that  the 
I)arties,  though  husband  and  wife,  at  the  time  of  the 
commencement  of  the  action,  and  now,  are  living  apart 
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from  each  other.  It  aJeo  appears  that  plaintiff  refused 
to  join  in  the  conveyance  unless  the  defendant  would 
pay  her  two  thousand  dollars,  and  that  thereupon  the 
agreement  was  made  to  do  so,  resulting  in  her  signing 
the  deed,  receiving  the  amount  stated,  and  the  execu 
tion  of  the  written  agreement  sued  on,  for  which  there 
was  no  other  consideration  than  her  agreement  to  sign 
the  deed.  The  defendant  was  the  owner  of  the  land 
conveyed.  The  following  is  section  2203  of  the  Oode  of 
1873:  "When  property  is  owned  by  either  the  husband 
or  wife,  the  other  has  no  interest  therein  which  can  be 
the  subject  of  contract  between  them,  or  such  interest 
as  will  make  the  same  liable  for  the  contracts  or  liabili- 
ties of  either  the  husband  or  wife,  who  is  not  the  owner 
of  the  property,  except  as  provided  in  this  chapter." 
The  section  is  in  the  title  of  the  Oode  designated,  "Of 
the  Domestic  Relations,''  and  in  a  chapter  thereof 
devoted  to  husband  and  wife.  It  permits  a  married 
woman  to  own  in  her  own  right  both  real  and  personal 
property,  and  to  manage,  sell,  convey,  and  devise  the 
same  by  will,  to  the  same  extent  and  in  thesame  manner 
that  a  husband  can  property  belonging  to  him.  Section 
2202.  It  provides  that  either  husband  or  wife  may 
maintain  an  action  against  the  other  for  the  possession 
or  control  of  property  belonging  to  him  or  her.  Section 
2204.  It  provides  tliat  the  wife  alone  shall  be  liable  for 
civil  injuries  committed  by  her.  Section  2205.  It 
makes  conveyances,  transfers,  or  liens  executed  by  one 
to  the  other  valid,  to  the  same  extent  as  between  other 
persons.  Section  2206.  The  chapter  contains  other 
provisions  not  important  to  be  noticed.  It  will  be  seen 
that  the  chapter  undertakes  to  define  quite  particularly 
the  rights  of  married  women  as  to  property  owned  by 
them,  and  what  rights  the  husband  or  wife  has  in  the 
property  of  the  other.  That  the  plaintiff  in  this  case 
had  in  the  property  in  question  but  a  contingent  inter- 
est, being  her  distributive  share,  available  to  her  only 
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after  her  huaband'e  death,  there  is  no  queetion.  Section 
2203,  above  quoted,  says  that  in  ^uch  a  case  she  has  no 
interest  that  can  be  the  subject  of  contract  between 
herself  and  her  husband.  Was  this  contingent  interest 
the  subject  of  the  contract  out  of  which  the  obligation 
sued  on  aroee?  The  question  is  not  debatable.  One 
definition  of  "subject^^  is,  "That  concerning  which  some- 
thing is  done"  The  contract  was  concerning  this  con- 
tingent right.  The  statute  is,  that  such  property  can- 
not be  the  subject  of  contract  between  husband  and 
wife.  If  the  statute  means  anything,  it  means  that 
such  a  contract  is  void;  that  it  is  forbidden.  Appellee 
refers  to  the  extended  rights  of  married  women  under 
the  statute,  in  support  of  the  judgment.  The  statute, 
as  a  whole,  is  both  a  grant  and  denial  of  right.  We 
should,  and  are  disposed  to,  respect  it  in  all  particulars, 
but  no  right  granted  is  impaired  by  the  denial  of  the 
one  we  are  considering.  The  statute  is  preservative  in 
its  nature,  as  to  an  unmatured  ri^ht,  so  that  its 
relinquishment  shall  be  voluntary,  in  the  sense  of  being 
uninfluenced  by  fear,  fraud,  or  promise  of  reward.  As 
the  written  obligation  has  no  other  consideration  for 
its  support  than  the  contract  in  question,  which  is  for- 
bidden, it  cannot  be  the  basis  of  an  action,  and  the 
judgment  must  be  reversed. 
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Waters:    diversion  by  grading.    An  owner  of  a  city  lot  has  the    129  478 
right  to  bring  his  lot  to  grade  although  the  flow  of  surface  water 
may  thereby  be  diverted  to  the  lots  owned  by  other  persons. 

EsTi)PPEL.  The  owner  of  a  city  lot  below  grade  does  not  by  acqui- 
escing in  the  construction  by  a  city  of  ditch  conveying  surface 
water  over  his  premises  estop  himself  to  obstruct  the  flow  of 
the  water  in  such  ditch  by  raising  his  lot  to  grade. 
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Appeal  from  Black  Hawk  District  Court.— Roisf.  A.  S. 
Blaib,  Judge. 

Satuedat,  Dbobmbbb  18, 1897, 

The  defendant  is  the  owner  of  lots  6,  7,  and  8,  in 
block  No,  5,  Jackson  Taylor^  addition  to  the  city  of 
Cedar  Falls.  These  lots  front  on  State  street,  which  runs 
north  and  eouth.  Number  8  is  the  lot  lying  north  and 
it  borders  on  Thirteenth  street,  which  runs  east  and 
weet  Lots  7  and  6  are  eouth  of  No.  8,  and  in  the  order 
named.  It  is  made  to  appear  from  the  petition  that 
defendant  has  long  used  and  occupied  a  house  on  lot 
No.  8,  and  that,  of  late,  he  hae  moved  the  same  house 
onto  lot  No.  6,  and  has  placed  a  foundation  thereunder, 
and  is  about  to  bring  said  lot  to  a  level  of  the  street 
in  front  thereof,  which  is  State  street.  It  is  further 
made  to  appear  that  across  eald  lot  6  there  is  a  natural 
depression,  through  which  water  has  always  flowed 
from  higher  land,  lying  to  the  north  and  west  of  eaid 
lots,  to  lower  lands  south  of  them;  that  the  land  to  the 
north  and  west,  drained  by  the  depression,  is  about 
forty  acres;  that  defendant  hae  placed  his  house 
directly  in  the  path  of  the  water  course;  and  that  the 
completion  of  his  work  will  obstruct  the  flow  of  the 
water  along  said  course,  and  turn  it  back  into  the 
street,  and  onto  the  premises  of  the  owners  of  many 
lots,  and  thereby  create  a  public  and  private  nuisance, 
to  the  damage  of  the  plaintiff  and  others;  and  it  is 
aeked  that  the  defendant  be  enjoined  from  making  said 
obetruction.  The  answer  admits  most  of  the  averments 
of  the  petition,  but  denies  the  conclusions  pleaded,  and 
it  pleads  other  facts,  some  of  which  may  be  noted  in  the 
opinion.  On  the  trial  the  court  dismissed  plaintiff's 
petition,  and  it  appealed. — Affirmed. 
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H.  C.  Bemenway  for  appellant. 

Alfred  Grundy  for  appellee. 

Granger,  J. — It  will  be  well  to  somewhat  particu- 
larize the  facts  at  the  outeet  It  eeems  that  narth  and 
west  of  the  lots  of  defendant,  many  years  ago,  was  a 
tract  of  some  forty  acres  of  land  on  which  was  a  low 
place  or  basin  that,  because  of  surface  water  coming 
thereon  from  adjacent  lands,  made  a  pond,  the  over- 
flow from  which  ran  down  across  the  lots  of  defendant, 
because  of  the  natural  lay  of  the  ground.  This  natural 
passageway  was  not  like  the  bed  of  a  stream  with 
defined  banks,  but  such  a  hollow  as  to  be  followed  by 
water,  when  flowing  from  the  tract  described.  It  may 
be  said  that,  beyond  question,  it  was  surface  water  flow- 
ing only  at  times.  This  hollow  or  passageway  for  the 
water  grew  narrower  in  going  south,  till,  on  lot  6,  it  was 
comparatively  narrow.  The  pond  referred  to  we  under- 
stand to  have  been  filled  by  the  city,  but  surface  water 
still  flows  from  the  tract  of  land.  The  city,  in  1871 
and  1872,  made  improvements  in  this  section,  and  in 
so  doing  made  a  ditch  along  the  west  side  of  lots  7  and 
8,  and  turned  the  same  in  onto  lot  6  for  a  short  distance, 
so  that  the  water  passed  from  the  ditch  on  lot  6  into 
the  hollow  or  passageway  we  have  described.  Since  the 
ditch  was  constructed  the  water  has  passed  through 
it,  and  not  aeross  lots  7  and  8,  except  at  times  of  the 
heaviest  storms.  The  defendant  has  owned  and  occu- 
pied lots  7  and  8  since  about  1871,  and  has  owned  lot  6 
since  1884.  The  ditch  constructed  along  the  west  side 
of  the  lots  has  been  enlarged  and  kept  in  repair  by  the 
city  since  its  construction.  Since  the  ditch  was  made 
defendant  has  filled  lots  7  and  8,  and  they  have  been 
used  for  gardening  and  a  place  for  residence,  and  it  is 
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the  house  thereon,  in  which  defendant  lived,  that  is 
now  being  placed  on  lot  6. 

It  is  appellant's  claim  first  "that  the  drainage 
channel  of  the  basin  constituted  a  water  course,  wliich 
neither  the  city  nor  any  person   may  interrupt  or 
obstruct  to  the  damage  of  any  other  person  who  objects 
thereto/'    In  support  of  this  claim  we  are  especially 
referred  to  Angel,  Water  Courses  (6th  ed.),  sections 
108a-108s,  where  the  subject  of  ancient  water  courses 
is  considered.    This  court  in  Livingston  v.  McDonald^ 
21  Iowa,  160,  considered  the  question  of  surface  water, 
and  as  we  understand,  followed  the  rule  cited  in  Angel 
on  Water  Courses.   The  subject  there,  as  here,  was  that 
of  surface  water.    The  rule  of  the  Livingston  Case  is 
that  the  owner  of  the  higher  land  has  no  right  to  col- 
lect the  surface  water  into  a  ditch  or  drain  in  increased 
quantity,  or  in  a  manner  different  from  the  natural 
flow,  and  discharge  it  upon  the  land  of  another,  even 
though  it  be  done  in  the  course  of  the  improvement  and 
use  of  his  farm;  but  the  owner  of  such  higher  land  may, 
for  the  proper  use  of  his  farm,  so  drain  his  land  of  sur- 
face water  as  to  divert  it  from  going  onto  the  lower  land 
owned  by  another.    These  rules  are  well  established. 
It  is,  however,  said  in  that  case  that  the  rule  is  not  laid 
down  as  applicable  to  town  or  city  property.    The  later 
case,  in  this  state,  of  Frehurg  v.  City  of  Davenport^  63 
Iowa,  119,  deals  with  the  rights  of  the  city  in  the 
improvement  of  streets  and  abutting  property  owners 
as  to  surface  water.    It  is  true  that  the  case  does  not 
pre'sent  the  precise  question  involved  in  this  case,  but 
it  does  present  one  as  to  the  liability  of  the  city  for 
damage  for  negligence  of  the  city  in  failing  to  provide 
sufficient  outlets  for  surface  water.    Incidentally,  the 
question  of  the  rights  of  the  city  to  bring  its  streejts  to 
grade,  and  the  abutting  property  owner  to  bring  his  lot 
to  grade,  are  involved  and  considered,  with  the  con- 
clusion that  both  have  the  right,  and  damage  was  denied 
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to  the  lot  owner  because  of  water  being  diverted  from 
its  natural  course  by  the  street  improvement,  because 
the  city  had  the  right  to  presume  that  the  owner  would 
bring  his  lot  to  grade,  and  thus  protect  himself  from 
damages.     The  case  plainly  recognizes  the  rule  that 
the  city  may,  in  bringing  its  street  to  grade,  divert  sur- 
face water  from  its  natural  course  without  liability  for 
damage  to  abutting  property  not  at  grade.    The  recent 
case  of  Knostman  &  P.  Furniture  Co.  v.  City  of  Daveti' 
portf  98  Iowa,  589,  is  in  some  respects  applicable,  and  is 
in  line  with  the  former  cases.    As  facts  in  this  case,  we 
should  have  stated  that  the  grade  of  State  street  had 
been  established,  and  the  lot  in  question  was  below  it 
The  grading  complained  of  was  to  improve  the  lot  and 
bring  it  to  grade.    It  is  the  law,  then,  that  the  city  had 
the  right  to  bring  its  street  to  grade,  and  in  so  doing 
it  might  discharge  surface  water  on  the  lot,  without 
liability,  because  defendant  had  not  brought  his  lot  to 
grade,  as  the  city  had  a  right  to  presume  he  would.    It 
is  to  be  remembered  that  the  city  in  the  improvement 
of  its  street,  changed  or  diverted  the  water  from  its 
natural  course  across  lots  7  and  8  and  a  part  of  lot  6, 
and  it  is  now  in  the  position  of  asserting  a  right  for 
itself  to  change  the  course  of  the  water  on  defendant's 
land,  but  denying  to  him  the  right  to  obstruct  it.    Con- 
ceding that  the  rights  of  the  city  and  the  individual 
may  not  always  be  the  same  it  still  remains  that  the  city 
may  not  divert  water  to  its  liking,  and  say  to  the  defend- 
ant,   "You  cannot  improve  your  lot  so  as  to  interfere 
with  the  flow  of  water  as  it  now  is."   It  is  the  established 
right  of  the  city,  in  the  improvement  of  its  streets,  to 
turn  surface  water,  even  from  its  natural  course,  and 
owners  of  lots  below  grade  cannot  complain,  because 
of  their  right  to  bring  their  lots  to  grade  for  protection. 
The  same  right  must  certainly  belong  to  the  lot  owner, — 
that  is  he  may  exercise  the  right  to  brings  his  lot  to 
gi^e;  and,  however  these  changed   conditions   may 
Vol.  104  la— 13 
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affect  the  flow  of  eurface  water,  he  is  not  responsible  for 
confiequences,  nor  can  he,  to  avoid  consequences,  be 
denied  the  right  to  improve  and  enjoy  his  prai)erty. 
The  situation  is  within  the  rule,  so  often  stated,  that 
surface  water  is  a  common  enemy  against  which  all 
may  contend.  It  would  not  do  to  apply  to  cities  the 
general  rule  applicable  to  rural  districts  as  to  eurface 
water.  Such  a  rule  is  founded  largely  on  the  proper 
enjoyment  of  lands,  with  their  natural  formation,  while 
in  cities  the  ufie  and  enjoyment  of  real  property  is  made 
to  depend  very  much  on  changes  prescribed  by  the  con- 
stituted authorities.  Municipal  regulations  necessi- 
tate the  bringing  down  of  higher  land,  and  the 
bringing  up  of  lower  land,  to  grade.  Appellant 
places  some  stress  upon  the  rule  as  to  easements, 
but  we  cannot  see  bow  it  can  base  a  right  on  such  a 
claim.  It  is  thought  that  the  acquiesence  of  defendant 
in  the  construction  of  the  ditch,  and  taking  the 
advantage  of  it,  should  now  prevent  him  from  obstruct- 
ing the  flow  of  the  water  as  fixed  by  the  ditch  and  the 
regular  channel.  He  could  do  nothing  else  than  accept 
it  It  was,  as  we  have  said,  the  city's  right,  so  far  as  the 
street  was  concerned,  to  change  the  flow  of  surface 
water.  The  acquiesence  was  a  legal  necessity.  The 
judgment  must  stand. — Affirmed. 


P.  M.  Davenport,  Contestant  and  Appellant,  v.  A.  T. 
Olbrioh,  Incumbent. 

Election  Contest:    bobden  of  proof.    Where  an  official  count  has 

been  made,  it  is  better  evidence  of  who  was  elected  than  the  bal- 

1    lots,  unless  he  who  discredits  the  count  shows  affirmatively  that 

-1  the  ballots  have  been  preserved  with  a  care  which  precludes  the 

I    mi  opportunity  of  tampering  and  all  suspicion  of  change,  abstraction 
-^  or  substitution. 

liuLE  APPLIED.    Ballots  cast  were  placed  in  the  custody  of   the 
auditor  until  removed  to  that  of  the  clerk  under  the  order  of 
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court.  They  were  properly  protected,  except  those  from  two  pre- 
2  cincts,  which  were  wrapped  in  paper,  and  placed  on  the  floor 
under  the  table  in  the  vault  in  the  auditor's  office,  where  the 
inmates  of  the  office  did  not  at  all  times  have  them  in  sight 
Some  of  these  packages  were  unsealed  and  the  seals  of  others 
were  broken  At  one  time  three  of  the  packages  were  mislaid; 
the  vault  in  which  they  were  placed  was  left  open,  and  many 
people  had  access  thereto.  Held^  that  the  ballots  had  not  been  so 
preserved  as  to  be  competent  as  evidence  for  the  purpose  of  over- 
throwing the  official  count. 

Ajpj^ealfrom  Carroll  District  Court. — Hon.  Z.  A.  Chuboh, 

Judge. 

Saturday,  December  18, 1897. 

Election  contest  for  the  office  of  county  attorney. 
From  judgment  declaring  the  incumbent  entitled  to  the 
office,  the  contestant  appeals. — Affirmed. 

F.  M.  Davenport  pro  se,  and  M.  W.  Beach  for  appel 
lant. 

B.  I.  Salinger  for  appellee. 

Ladd,  J. — The  board  of  supervisors,  as  county  can- 
yassers,  found  Olerich  duly  elected  to  the  office  of 
county  attorney  of  Carroll  county  at  the  general  elec- 
tion of  1896.  This  finding  was  contested  by  Daven- 
port, and  the  court  of  contest,  organized  under  the 
statute,  decided  that  Davenport  had  received  more 
votes  than  Olerich,  and  was  entitled  to  the  office.  Ole- 
rich appealed  to  the  district  court,  where  it  was  held 
"that  the  ballots  offered  in  evidence  in  this  cause  were 
preserved  so  carelessly  as  to  expose  them  readily  to 
fraudulent  alterations,  abstraction,  substitution  and 
destruction;  and  that  the  finding  made  by  the  board  of 
supervisors  of  Carroll  county,  Iowa,  acting  as  a  board 
of  canvassers,  that  A.  T.  Olerich  was  duly  elected  county 
attorney    *    *    *    is  better  evidence  than  the  said 
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ballots.^'  Subject  to  this  conclusion,  the  court  found 
Olerich  to  have  received  a  majority  of  the  votes  cast, 
and  to  have  been  duly  elected. 

I.  The  ballots,  when  properly  authenticated, 
afford  the  very  best  evidence  of  who  has  been  chosen 
by  the  electors  to  perform  the  duties  of  an  office.    But 

before  these  may  be  received  or  considered,  it 
1  must  affirmatively  appear  that  they  have  been 

preserved  with  that  jealous  care  which  precludes 
the  opportunity  of  being  tampered  with,  and  the  sus- 
picion of  change,  abstraction,  or  substitution.  McCrary, 
in  his  work  on  Elections  (page  209),  says:  "Before  the 
ballots  should  be  allowed  in  evidence  to  overturn  the 
official  count  and  return,  it  should  appear  affirmatively 
that  they  have  been  safely  kept  by  the  proper  custodian 
of  the  law;  that  they  have  not  been  exposed  to  the 
public,  or  handled  by  unauthorized  persons;  and  that 
no  opportunity  has  been  given  for  tampering  with 
them.^^  The  same  rule  is  laid  down  in  Oooley,  Constitu- 
tional Limitations,  625,  and  approved  by  the  following 
authorities:  Coglan  v.  Beard,  65  Oal.  58  (2  Pac.  Rep.) 
737);  Albert  v.  Twohig,  35  Neb.  563  (53  N.  W.  Rep.  582); 
Newton  v.  Newell,  26  Minn.  529  (6  N.  W.  Rep.  346);  Hart- 
man  v.  Young,  17  Or.  150  (20  Pac.  Rep.  17);  Powell  v. 
Holman,  50  Ark.  85  (6  S.  W.  Rep.  505);  People  v.  Liv- 
ingston, 79  N.  Y.  290.  After  the  election  it  is  known  how 
many  ballots  must  be  interfered  with  in  order  to  affect 
the  result,  and,  before  any  are  received  against  the 
finding  of  the  duly  authorized  board  of  canvassers,  their 
genuineness  should  be  fully  established.  As  said  by 
Church,  C.  J.,  in  People  v.  Livingston,  supra:  "The 
returns  may  be  impeached  for  fraud  or  mistake,  but  in 
attempting  to  remedy  one  evil  we  should  be  cautious 
not  to  open  the  door  to  another,  and  far  greater,  evil. 
After  the  election  it  is  known  just  how  many  votes  are 
necessary  to  change  the  result.  The  ballots  themselves 
cannot  be  identified;  they  have  no  earmarks.     *    ♦    * 
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Every  consideration  of  public  policy,  as  well  as  the 
ordinary  rules  of  evidence  require  that  the  party  offer- 
ing this  evidence  should  establish  the  fact  that  the  bal- 
lots are  genuine.  .*  *  *  If  the  boxes  have  been 
rigorously  preserved,  the  ballots  are  the  best  and  high- 
est evidence,  but,  if  not,  they  are  not  only  the  weakest, 
but  the  most  dangerous  evidence."  The  rule  is  recog- 
nized, rather  than  abrogated,  in  Furguson  v.  Henry, 
95  Iowa,  439.  Our  statute  provides  that:  "The  judges 
shall  fold  in  two  folds,  and  string  closely  upon  a  single 
piece  of  flexible  wire,  all  ballots  which  have  been 
counted  by  them,  except  those  marked  ^Objected  to,' 
unite  the  ends  of  such  wire  in  a  firm  knot,  seal  the  knot 
in  such  manner  that  it  cannot  be  untied  without  break- 
ing the  seal,  enclose  the  ballots  so  strung  in  an  envelope 
and  securely  seal  such  envelope  in  such  a  manner  that' 
it  cannot  be  opened  without  breaking  the  seal,  and 
return  said  ballot,  together  with  the  package,  with  the 
ballots  marked  ^Defective'  or  ^Objected  to,^  in  such 
sealed  package  or  envelope,  to  the  proper  auditor,  clerk 
or  recorder,  as  the  case  may  be,  from  whom  same  were 
received,  and  such  officer  shall  carefully  preserve  such 
ballots  for  six  months,  and  at  the  expiration  of  that 
time  shall  destroy  them,  by  burning  without  previously 
opening  the  package  or  envelope.^'  Section  25,  chapter 
33,  Acts  Twenty-fourth  General  Assembly.  It  is  also 
provided  that,  in  event  of  contest,  such  ballots  "shall 
be  opened  only  in  open  court,  or  in  open  session  of  such 
body,  and  in  the  presence  of  the  officer  having  the 
custody  thereof.'^  It  will  thus  be  observed  that  the 
strictest  vigilance  in  the  care  and  preservation  of  the 
ballots  is  enjoined  by  the  legislature,  and  the  possibility 
of  any  interference  with  them  carefully  guarded 
against.  Security  of  the  ballot  after  being  cast  is  quite 
as  important  as  freedom  in  casting  it,  if  the  result  as 
finally  announced  shall  represent  the  actual  choice  of 
the  electors.    To  this  end  we  hold,  iu  harmony  with  the 
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authorities  cited,  and  the  evident  purpoee  of  the  legis- 
lature, that  the  onus  is  on  him  who  would  discredit  the 
official  count,  before  resorting  to  the  ballots  as  the  best 
evidence  of  who  has  been  elected,  to  show  that  these 
have  been  preserved  with  that  care  which  precludes  the 
suspicion  of  having  been  tampered  witji,  and  the  oppor- 
tunity of  alteration  or  change. 

II.  The  parties  agreed  that  of  the  ballots  cast  con- 
testant recmved  two  thousand,  and  sixty-three,  and 
the  incumbent  two  thousand  and  thirty-three,  and  these 
were  separated  from  the  rest,  and  only  those  remaining 

submitted  to  the  court;  that  the  ballots  cast 
2         were  placed  in  the  custody  of  the  auditor,  and 

removed  to  that  of  the  clerk  under  the  order  of 
court;  but  the  incumbent  did  not  waive  objections  to 
the  identity  of  the  ballots,  and  that  they  were  not  the 
best  evidence.  He  expressly  reserved  the  right  to  urge 
these,  and  still  insists  upon  them.  It  appears  that  the 
ballots  were  returned  to  the  auditor  by  the  proper  elec- 
tion officers,  in  sacks  prepared  for  the  purpose,  except 
those  from  two  precincts,  where  they  were  wrapped  in 
papers,  and  tied  up  in  wires,  with  ends  sealed.  All  were 
placed  on  the  floor  under  the  table  in  the  vault  of  his 
office.  Four  or  five  packages  were  unsealed,  but  were 
tied  with  wire  or  cotton  strings.  The  seal  of  another 
package  had  been  broken,  and  partly  torn  open.  At 
one  time  only  seventeen  of  the  twenty  packages  were 
to  be  found,  but  subsequently  the  remainder  were  dis- 
covered locked  in  ballot  boxes,  under  the  table,  as 
returned  by  the  judges  of  election.  In  taking  one  sack 
out,  it  was  pulled  nearly  open,  and  so  left  These  bal- 
lots remained  in  this  condition  until  taken  before  the 
court  of  contest.  The  vault  was  so  situated  that  the 
auditor  or  his  deputy  could  observe  the  ballots  from 
only  a  portion  of  the  office.  After  the  trial  before  the 
court  of  contest,  the  sacks,  without  being  again  sealed 
or  protected  in  any  way,  were  again  placed  under  the 
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table  and  there  remained  until  transferred  to  the  clerk 
of  the  district  court.  During  all  this  time  people  gener- 
ally had  access  to  the  vault,  and  were  allowed  to 
examine  the  records,  and  do  their  work  therein,  unac- 
companied by  any  one.  From  this  state  of  facts,  estab- 
lished on  the  trial,  it  appears  that  ample  opportunity 
was  offered  to  tamper  with  the  ballots.  It  is  idle  to  say 
they  were  continually  under  the  notice  of  the  custodian 
whose  duty  it  was  to  guard  them.  His  attention  was 
diverted  by  his  work,  much  of  which  was  performed 
where  necessarily  ignorant  of  what  was  going  on  in  the 
vault  Individuals  remained  therein  alone  consider- 
able time  nearly  every  day.  If  evily  disposed,  the  bal- 
lots at  such  times  were  not  safe.  The  auditor  was  not 
responsible  for  the  condition  of  the  ballots  when 
delivered  to  him,  but,  owing  to  their  condition,  was 
required  to  exercise  greater  precaution  for  their  care 
and  protection.  This  could  have  been  done  by  re-seal- 
ing, or  by  placing  securely  under  cover.  The  duty  of 
preserving  the  ballots  is  not  a  negative  one  of  non- 
interference, but  a  positive  requirement  to  do  whatever 
may  be  necessary  in  order  to  accomplish  the  purposes 
of  the  law  in  keeping  them  inviolate.  The  court  rightly 
ruled  that  the  ballots,  not  having  been  properly  pre- 
served, were  not  competent  as  evidence  for  the  purpose 
of  overthrowing  the  official  count— Affirmed. 


In  the  Matter  of  the  Applioation  for  Rebate  of 

Liquor  Tax  of  Mrs.  Athblia  Smith  and  0.  L.  1^^*1S1 

Smith,  Appellants.  rioTToft) 

I2ft    ^\ 
104    1^ 

tntoxleatiBg  Lfqnors:    mulct  tax.    That  one  who  sells  intoxicating  iso  &^ 

liquors  does  not  obtain  a  consent  or  comply  with  other  provisions 
of  Acts  Twenty-fifth  General  Assembly,  chapter  63,  imposing  a 
1  tax  against  all  persons  selling  intoxicating  liquors  docs  not  relieve 
him  from  liability  for  such  tax,  although  section  17  provides  that 
after  obtaining  a  written  statement  of  consent  the  payment  of 
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such  tax  shall  on  certaia  oonditiona  bar  proceedings  under  the 
statute  prohibiting  the  business. 

Notice  of.    No  notice  of  the  assessment  and  levying  of  a  tax  on 

premises  In  which  intoxicating  liquors  are  sold  by  a  lessee  thereof 

8    need  be  given  to  the  owner  under  Acts  I'wenty-fifth  General 

Assembly,  section  It,  which  contemplates  that  the  person  liable 

to  the  tax  shall  appear  and  pay  the  same  without  notioe. 

Bights  of  lessor.  A  lessor  of  premises  under  a  lease  expressly  pro- 
viding that  they  shall  be  used  for  hotel  purposes,  only,  cannot 
2  escape  liability  for  a  tax  for  the  sale  of  intoxicating  liquors  on 
such  premises  under  an  act  passed  after  the  execution  of  the 
lease,  on  the  ground  that  the  lease  was  in  existence  at  the  pas- 
sage of  such  act,  where  he  kne^  of  the  sale  of  liquors  on  such 
premises  before  the  tax  was  levied  and  took  no  steps  to  terminate 
the  lease  for  violation  of  its  terms. 

Appeal  from  Hamilton  District  Court. — HoH.  D.  E. 
HiNDMAN,  Judge. 

Saturday,  Dbobmbbb  18, 1897. 

George  Wambach  for  appellant. 

George  C.  Olmstead^  county  attorney,  for  appellee 
Hamilton  County. 

KiNNB,  C.  J. — ^I.  0.  L.  Smith  and  Jacob  M.  Funk 
are  the  owners  of  a  brick  building  and  the  ground  upon 
which  the  same  is  situated,  in  Webster  City,  Iowa.  They 
acquired  the  ownership  of  the  property  in  1893.  On 
July  10, 1893,  they  leaded  it  to  one  Wright,  for  a  term  of 
five  years  from  August  1, 1893;  said  lease  being  in  writ- 
ing, and  expressly  providing  that  the  property  should 
be  used  for  hotel  purposes  only.  In  1894,  and  while 
Wright  was  in  posseesion  under  his  lease,  a  mulct  tax 
of  one  hundred  and  fifty  dollars  was  assessed  against 
the  property.  August  31,  1894,  appellants  filed  a  peti- 
tion with  the  county  auditor  asking  the  board  of  super- 
visors to  rebate  and  cancel  said  tax.  The  board,  on  a 
hearing  of  the  application,  confirmed  the  levy  of  said 
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tax.  From  the  action  of  the  board  an  appeal  was  taken 
to  the  district  court,  which  reeulted  in  a  judgment  con 
firming  the  assessment  and  levy  of  said  tax.  From  the 
judgment  of  the  district  court  this  appeal  is  taken. 

II.  Appellant's  contention  is  (1)  that  the  tax  is 
invalid  because  no  petition  of  consent  has  been  secured, 
or  filed  with  the  proper  officer;  (2)  that  none  of  tlie  other 

provisions  of  the  statute  preliminary  to  the  right 
1         to  sell  have  been  had;  (3)  that,  as  the  lease  was 

made  prior  to  the  passage  of  the  mulct  law,  the 
lessors  were  not  bound  to  anticipate  such  legislation, 
and  their  rights  must  be  determined  by  the  law  in  force 
when  the  lease  was  executed;  (4)  that  the  assessment 
was  void  because  no  notice  was  given  the  property 
owners.  We  proceed  to  consider  the  points  made  in  the 
order  of  their  presentation: 

In  section  1  of  chapter  62  of  the  Acts  of  Twenty- 
fifth  General  Assembly  it  is  provided:  "There  shall  be 
assessed  against  every  person,  partnership,  or  corpora- 
tion, other  than  registered  pharmacists  holding  per- 
mits, engaged  in  selling  or  keeping  with  intent  to  sell, 
any  intoxicating  liquors,  and  upon  any  real  property 
and  the  owner  thereof,  within  or  whereon  intoxicating 
liquors  are  sold,  or  kept  with  intent  to  sell  in  this  state, 
a  tax  of  six  hundred  dollars  per  annum.  *  *  *''  Sec 
tion  2  of  the  same  act  provides:  "It  shall  be  the  duty 
of  the  assessor  of  each  township,  incorporated  town  o\ 
city,  in  the  months  of  December,  March,  June  and  Sep- 
tember of  each  year,  to  return  to  the  auditor  of  each 
county  a  list  of  places  with  name  of  occupant  or  tenant, 
and  owner  or  agent,  where  intoxicating  liquors  are  sold, 
or  kept  for  sale  as  herein  contemplated,  with  a  descrip- 
tion of  the  real  property  wherein  or  whereon  such 
traffic  is  conducted."  Section  9  provides  for  levy  by  the 
board  of  supervisors  at  their  September  meeting  of  an 
annual  tax  of  six  hundred  dollars  against  each  person 
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carrying  on  or  conducting  a  place  for  the  sale  of  intoxi- 
cating loquors,  and  also  against  the  real  property,  and 
the  owner  thereof,  in  which,  or  upon  which,  said  place 
is  located.  Sections  10  to  15  provide  for  the  collection 
of  the  tax.  In  section  17  it  is  provided  that,  in  any  city 
of  five  thousand  or  more  inhabitants,  the  tax  may  be 
paid  quarterly  in  advance,  and  that  after  a  written 
statement  of  consent,  signed  by  the  requisite  number  of 
voters,  is  filed  with  the  county  auditor,  such  payment, 
upon  certain  conditions  named,  shall  bar  proceedings 
under  the  statute  prohibiting  such  business.  Section 
16  expressly  provides  that  the  act  shall  not  be  con- 
strued to  mean  thlat  the  business  of  selling  intoxi- 
cating liquors  is  legalized.  Under  the  provisions  of  this 
statute,  the  tax  provided  for  is  to  be  assessed  against 
every  person,  other  than  registered  pharmacists  hold- 
ing permits,  who  is  engaged  in  selling,  or  in  keeping 
with  intent  to  sell,  intoxicating  liquors,  and  upon  the 
real  property,  and  the  owner  thereof,  in  or  upon  which 
such  liquors  are  sold,  or  kept  with  intent  to  sell.  The 
tax  is  to  be  assessed  regardless  of  the  fact  that  no  peti- 
tion of  consent  has  been  secured  and  filed.  The  tax  is 
on  the  traffic,  and  is  to  be  assessed  whether  the  one 
who  sells  or  keeps  for  sale  the  liquors  has  complied 
with  the  other  provisions  of  the  act  which  would  exempt 
him  from  prosecution  or  not  This  taxing  feature  of 
the  law  is  general,  and  the  only  case  in  which  it  does 
not  apply  is  to  registered  pharmacists  holding  per- 
mits. It  is  therefore  of  no  consequence,  so  far  as  assess- 
ing and  collecting  the  tax  is  concerned,  that  the  seller 
has  not  complied  with  the  other  provisions  of  the  act. 
What  we  have  said  disposes  of  the  first  two  points 
made  by  the  appellant  It  is  to  be  remembered  tl^at 
the  provisions  of  the  act,  a  compliance  with  which  bars 
prosecution  under  the  prohibitory  liquor  laws,  are  inde- 
pendent of  the  taxing  provisions,  and  the  only  effect  of 
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a  compliance  with  them  is  to  release  the  seller  from  the 
penalties  to  which  he  would  otherwise  be  liable. 

III.  There  is  no  force  in  the  claim  that,  as  the 
partiee  entered  into  the  lea«e  prior  to  the  enactment  of 
the  law,  they  cannot  be  affected  by  its  provisions.    The 

lease  expressly  provides  that  the  premises  should 

2  be  need  for  hotel  purposes  only.    The  evidence 
shows  that  the  owners  of  the  property  knew  in 

1894  of  the  seizure  of  liquors  on  this  property,  and 
it  affirmatively  appears  that,  although  such  keeping 
of  liquor  for  sale  by  their  tenants  was  in  violation  of 
the  terms  of  the  lease,  they  took  no  steps  to  terminate 
the  lease.  The  seizure  was  made  only  two  or  three 
months  after  the  law  took  effect.  We  do  not  determine 
whether  the  tax  could  be  levied  against  the  property  of 
the  appellants,  for  the  sale  of  liquors  by  their  tenant, 
if  they  had  no  knowledge  of  such  illegal  sales.  Having 
knowledge  of  such  sales  only  a  short  time  after  the  law 
went  into  effect,  and  having  power,  under  the  terms  of 
their  lease,  to  terminate^  the  tenancy  for  a  violation 
of  its  provisions,  and  failing  to  take  any  steps  in  that 
direction,  they  are  in  no  situation  to  complain  of  the 
assessment  of  the  tax  against  their  property. 

IV.  As  we  have  said,  this  taxing  feature  of  the 
statute  applies  to  all  cases  of  the  sale  or  keeping  for 
sale  of  intoxicating  liquors,  except  as  to  registered 

pharmacists  having  permits.    No  notice  to  the 

3  lot   owner   of  the   assessment   and   levy   was 
necessary.   It  was  a  tax  to  be  assessed  and  levied, 

by  virtue  of  a  general  law,  upon  certain  persons  and 
property  which  came  within  the  provisions  of  the  act. 
The  statute  contemplates  that  the  person  liable  to  the 
tax  shall  appear  and  pay  the  same  without  notice. 
Acts  Twenty-fifth  General  Assembly,  chapter  62,  sec- 
tion 11.  There  was  no  more  necessity  for  notice  to  the 
property  owner  than  in  case  of  taxes  generally.    We 
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have  not  discussed  the  cases  cited  by  counsel^  as  they 
are  not  applicable  to  the  questions  presented. — 
Affibmbd. 


In  the  Mattbb  of  the  Liquor  Tax  Against  David  & 
German,  and  Lot  1,  Block  ],  Rivee  Addition  to 
Alden,  Iowa.  Mrs.  H.  J.  David,  Applicant  for  Can- 
cellation of  Tax,  and  John  Hoskins,  Mortgagee, 
Intervener,  Appellant,  Hardin  County. 

Intoxicating  Liquors:  assbssment  of  MULor  tax.  Section  1,  of  Acts 
Twenty-fifth  General  Assembly,  chapter  63,  provides  for  a  tax  of 

4  six  hundred  dollars  per  annum  for  selling  liquor.  Section  7,  that 
if  on  a  trial  to  rebate  the  tax  it  appears  that  sales  were  not  con- 
tinued for  more  than  six  months  in  the  '*year"  for  which  the  tax 
was  assessed,  the  total  tax  for  the  year  may  be  reduced  pro  rata, 
and  section  9  provides  that  the  board  shall  at  the  September 
meeting  levy  an  annual  tax  of  six  hundred  dollars,  payable  semi, 
annually  and  that  it  shall  at  each  regular  meeting  examine  the 
assessment  books  and  levy  a  tax  against  such  persons  as  have  not 

6  previously  been  taxed,  but  that  there  shall  be  '*only  a  pro  rata  tax 
for  the  remainder  of  the  year,"  depending  on  the  time  of  the 
assessment.  The  board  made  an  assessment  December  27,  in  a 
case  where  sales  had  not  continued  for  six  months.  Held,  in  view 
of  section  45,  Code  1873,  providing  that,  where  not  repugnant  to 
the  context,  the  word  "year"  means  the  year  of  our  Lord,  the  said 
annual  tax  assessed  should  have  been  rebated  to  six  dollars  and 
sixty  cents,  or  enough  to  pay  for  the  time  between  December  27, 
1895,  and  the  end  of  the  year  1895. 

Jurisdiction:    Rebating  tax.    The  district  court  has  no  jurisdiction 

1  to  determine  priorities  of  liens  on  appeal  from  a  decision  of  the 
board  of  supervisors  in  proceedings  under  Acts  Twenty-fifth 

2  General  Assembly,  chapter  63,  section  3,  to  assess  property  on  the 
ground  that  intoxicating  liquors  were  sold  on  the  premises,  as  the 
board  of  supervisors  had  no  such  authority. 

Same.  The  board  of  supervisors  has  no  jurisdiction  to  determine  pri- 
ority of  liens  on  property  listed  for  assessment,  on  the  ground 

2  that  intoxicating  liquors  are  sold  on  the  premises  under  the  pro- 
visions of  Acts  Twenty-fifth  General  Assembly,  chapter  62,  sec- 
tion 3. 

Bv'iDENOB.  Intoxicating  liquors  were  sold  upon  leased  premises 
during  the  summer  and  fall  of  1895,  and  during  all  the  years  of 
1895  and  1896  the  place  had  the  reputation  of  being  a  place  where 
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8  intoxicating  liquors  were  sold  in  violation  of  law.  The  lessor, 
who  had  leased  the  premises  to  be  lawfully  used  as  a  pharmacy, 
had  no  actual  notice  of  the  sale  of  liquor  until  December,  1895, 
when  she  canceled  the  lease,  and  released  the  property  to  another 
for  lawful  purposes.  She  was  in  the  store  where  the  liquors  were 
sold  from  three  to  six  times  per  week,  but  testified  that  she  did 
not  see  or  hear  of  liquors  being  sold  therein.  Held,  she  "might 
have  known  of  the  sale  of  intoxicating  liquors,"  within  Acts 
Twenty-fifth  General  Assembly,  chapter  62.  section  6,  «o  as  to 
lender  the  property  liable  for  the  tax. 

Appeal  from  Hardin  District  Court. — Hon.  B.  P.  Bird- 
8ALL,  Judge, 

Satubdat,  Deobmbbe  18, 1897 

Appeal  from  an  order  made  on  application  of  Mrs. 
H,  J.  David,  owner  of  certain  property  in  the  town 
of  Alden,  for  rebate  of  liquor  tax,  in  which  proceeding 
John  Hoskins,  a  mortgagee,  intervened.  The  district 
court  denied  the  application,  and  Mrs,  David  and 
Hoskine  appeal. — Modified  and  affirmed. 

fl.  J^.  Schultz  and  Milchrist  &  Bobinson  for  appel- 
lants. 

No  appearance  for  appellee. 

Dbbmee,  J. — ^The  property  was  listed  for  assesa- 
ment  under  the  provisions  of  section  3,  chapter  62, 
Acts  Twenty-fifth  General  Assembly — the  statements 
of  the  three  citizens  having  been  filed  on  the  twenty- 
eeventh  day  of  December,  1895.  On  the  first  day  of 
January,  1896,  Mrs.  David,  the  owner  of  the  property 
filed  her  petition  to  rebate  and  cancel  the  tax,  which 
was  fixed  by  the  board  art  four  hundred  and  fifty  dollars, 
*  on  the  ground  that  she  leased  the  same  to  Laura  B. 
David  and  Theodore  German,  for  the  period  of  one 
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year  from  the  first  day  of  January,  1895,  for  the  pur- 
pose of  conducting  a  lawful  business;  that,'if  intoxicat- 
ing liquors  were  sold  or  kept  by  them  upon  the  prem- 
ises, it  was  without  her  knowledge  or  consent;  and  that, 
if  she  is  liable  for  any  tax  it  cannot  exceed  the  sum  of 
one  hundred  and  fifty  dollars.  On  the  twenty-first  of 
the  same  month,  Hoskins,  a  mortgagee,  filed  a  petition 
of  intervention  before  the  board  of  supervisors,  asking 
that  the  liquor  tax,  if  it  be  confirmed,  be  held  inferior 
and  junior  to  his  mortgage.  At  the  hearing  before  the 
board,  the  tax,  to  the  extent  of  four  hundred  and  fifty 
dollars,  was  confirmed,  and  the  petition  of  Hoskins  was 
denied.  Upon  appeal  to  the  district  court  the  tax  was 
confirmed,  but  no  order  seems  to  have  been  made  on 
the  petition  of  intervention.  Intervener's  mortgage 
was  executed  in  the  year  1891,  and  was  superior  to  the 
tax  lien.  Smith  v.  Skow,  97  Iowa,  640.  But,  as  the 
district  court  made  no  order  with  reference  to  the 
matter,  there  seems  to  be  nothing  from  which  to 

1  appeal.    The  probabilities  are  that  the  court  dis- 
regarded this  petition,  because  unauthorized; 

and,  if  such  be  the  case,  we  think  it  did  so  advisedly. 
The  proceedings  were  before  the  district  court  on 
appeal,  and  it  had  no  authority  to  consider  anything 
not  properly  in  issue  before  the  board  of  supervisors. 
The  proceedings  before  the  board  were  special,  and  it 
had  no  other  authorirty  than  the  statute  confers. 

2  Petitions  of  intervention  are  not  recognized  by 
statute  in  such  matters,  and  we  do  not  think  the 

board  had  jurisdiction  to  determine  piorities  of  liens. 
Intervener  must  resort  to  some  court  having  jurisdic- 
tion for  an  adjudication  of  his  claims.  The  board  had 
no  such  power,  and,  as  it  did  not  have,  the  district  court 
had  none  on  appeal 

Mrs.  David  contends  that  -the  tax  should  be  can- 
celed, fo'*  the  reason  that  she  did  not  have  knowledge, 
nor  could  she  have  known,  by  the  use  of  reasonable  care 
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and  diligence,  that  intoxicating  liquors  were  kept  or 
sold  upon  the  premises.    By  an  agreed  statement 
3  of  facts,  it  ifi  shown  that  liquors  were  sold  upon 

the  premises  by  one  J.  W.  David  during  the  sum- 
mier  and  fall  of  the  year  1895,  and  that  during  all  of  the 
years  1895  and  1896  the  place  had  the  reputation  of 
being  a  place  where  intoxicating  liquors  were  sold  in 
violation  of  law.  J.  W.  I>avid  is  a  practicing  physician 
and  surgeon,  but  he  had  no  connection,  so  far  as  shown, 
with  the  firm  of  David  &  German,  which  leased  the  build- 
ing. MrB.  David  had  no  actual  notice  that  liquore  were 
sold  at  the  place  in  question  until  the  month  of 
December,  1895.  She  thereupon  canceled  the  lease,  and 
re-leased  the  property  to  another  firm  for  lawful  pur- 
poses. She  was  in  the  store  where  the  liquors  were  sold 
from  three  to  six  times  per  week,  but  testified  that  she 
did  not  see  or  hear  of  any  liquors  being  sold  therein. 
She  leased  the  premises  for  a  pharmacy,  to  be  used  by 
the  lessees  for  lawful  purposes.  The  material  part  of 
the  statute  with  reference  to  the  matter  is  as  follows: 
"Should  it  appear,  either  on  the  trial  before  the  board 
of  supervisors  or  in  the  district  court,  that  there  have 
been  sales  of  intoxicating  liquor  made  in  or  upon  the 
premises  listed  for  taxation,  the  tax  shall  be  confirmed 
against  the  person,  corporation  or  partnership  conduct- 
ing the  business;    ♦     ♦     ♦    and  if  it  shall  appear 

*  *  *  that  the  owner  or  his  agent  had,  or,  by 
use  of  reasonable,  care  and  diligence,  might  have 
known  of  the  sales  of  intoxicating  liquors,  ♦  ♦  ♦ 
the   tax    shall    be    confirmed    against   the   property. 

•  ♦  *'^  Acts  Twenty-fifth  General  Assembly,  chap- 
ter 62,  section  6.  "And  evidence  of  the  general  reputa- 
tion of  the  place  may  be  introduced.'^  Section  5  of  the 
same  chapter.  The  tax  was  properly  levied  against 
David  &  German,  and  we  think  the  trial  court  was 
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justified  in  finding  that  Mrs.  David,  by  the  use  of  ordi- 
nary care  and  diligence,  might  have  known  of  the 
unlawful  sales. 

A  further  question  is  made  as  to  the  amount  of  tax 
that  should  be  assessed.  The  board  levied  a  tax  of 
four  hundred  and  fifty  dollars,  and  the  district  court 

confirmed  the  levy.     Appellant  contends  that 
4          the  tax  should  have  been  pro  rata  for  that  part 

of  the  year  1895  remaining  after  the  listing  of  the 
property,  amounting  to  six  dollars  and  sixty  cents. 
This  contention  calls  for  the  construction  of  some  very 
ambiguous  legislation.  The  act  of  the  general  assem- 
bly to  which  we  have  referred  was  approved  March  29, 
1894,  and  took  effect  upon  its  publication,  which 
occurred  on  April  3  and  4,  of  the  same  year.  Section  1 
of  the  above  chapter  provides  for  the  assessment  of  a 
tax  of  six  hundred  dollars  per  annum  against  every  per- 
son engaged  in  selling,  or  keeping  with  intent  to  sell, 
any  intoxicating  liquors,  and  upon  the  real  property 
and  the  owner  thereof  within  or  whereon  the  intoxicat- 
ing liquors  are  kept  or  sold.  Section  2  of  the  same 
chapter  makes  it  the  duty  of  the  assessor,  in  the  months 
of  December,  March,  June,  and  September  of  each  year, 
to  return  a  list  of  the  places  wherein  the  intoxicating 
liquors  are  sold.  Section  9  makes  it  the  duty  of  the 
board,  at  its  regular  meeting,  in  September,  to  levy  an 
annual  tax  of  six  hundred  dollars,  payable  semi-annu- 
ally, on  or  before  the  first  days  of  April  and  October  of 
each  year,  against  the  person  conducting  the  business, 
and  against  the  real  property  and  the  owner  thereof, 
and  further  provides  that,  at  each  regular  meeting  of 
the  board,  it  shall  examine  the  assessment  books, 
and  levy  a  tax  against  such  i)ersons  as  have  become 
liable  thereto,  and  who  have  not  been  taxed  as  herein-  * 
before  provided,  for  the  same  year,  "but  only  a^ro  rata 
tax  for  the  remainder  of  the  year  dei)ending  upon  the 
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time  of  the  aesesement/'  Section  17  of  the  chapter  pro- 
vides that  in  cities  of  five  thousand  or  more  inhabitants 
the  tax  may  be  paid  quarterly  in  advance  on  January, 
April,  July,  and  October  of  each  year;  and,  upon  certain 
conditions,  such  payments  may  be  a  bar.  Sections  4,  5, 
and  6  of  the  same  chapter  relate  to  applications  to  rebate 
the  tax,  the  trial  thereof  before  the  board  of  supervisors, 
and  to  appeals  to  the  district  court;  and  section 
7  is  as  follows:  "Should  it  be  found  in  the  trial  before 
the  board  of  supervisors,  or  on  appeal,  that  sales  of 
intoxicating  liquors  in  or  upon  the  premises  described, 
had  not  continued  for  more  than  six  months  in  the  year 
for  which  the  taxes  were  assessed,  then  the  total  tax  for 
the  year,  exclusive  of  costs  may  be  reduced  pro  rafay 
The  assessment  in  this  case  was  not  made  in  time  so 
that  the  board  could  make  the  levy  at  its  September 
meeting.  Not  having  been  made  until  December  26, 
the  board  could  not  make  the  levy  until  the  January 
meeting;  and  the  statute  says  that,  when  so  levied,  it 
shall  be  but  a  pro  rata  amount  of  the  tax  for  the 
remainder  of  the  year,  dependent  upon  the  time  of  the 
assessment  Section  7  also  says  that,  if  the  sales  had 
not  continued  for  more  than  six  months  of  the  year  for 
which  the  taxes  were  assessed,  the  total  tax  for  the 
year  may  be  reduced  'pro  rata. 

Now,  it  appears  in  this  case  that  the  sales  had  not 
continued  more  than  six  months  in  the  year  1895,  and 
it  follows  that  the  total  tax/or  the  year  may  be  reduced 

pro  rata.  The  ultimate  question  to  be  determined 
5  is,  what  is  meant  by  the  word  "year"  as  used  in 

this  statute?  Does  it  mean  from  January  to 
January,  from  April  to  April,  from  October  to  October, 
or  from  the  time  when  the  tax  is  assessed  to  a  corres- 
ponding period  in  the  next  year?  Paragraph  11  of  sec- 
tion 45  of  the  Code  of  1873  says  that,  in  construing  stat- 
utes, the  following  rules  shall  be  observed,  unless  such 
construction  would  be  inconsistent  with  or  repugnant 
Vol  104  la -14 
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to  the  context:  "The  word  'month'  means  a  calendar 
month,  and  the  word  'year/  and  tte  abbreviation  *A.  D./ 
are  equivalent  to  the  expression'  year  of  our  Lord/ '' 
Unless,  from  the  context  or  otherwise,  a  different  intent 
is  gatliored,  the  word  "year,"  when  used  in  a  statute,  is 
construed  to  mean  a  calendar  year.     U.  S.  v.  Dickson^ 

16  Pet.  162;  Engleman  v.State,  2  Ind.  91  (51  Am.  Dec.  494). 
With  this  rule  in  mind,  we  turn  to  the  statute,  and  find, 
from  a  reading  of  sections?,  9,  and  17of  the  chapter, that 
nootherthan  thecalendaryear  was  intended.  Indeed,it 
appears  from  these  sections  that  such  was  the  period  of 
time  the  legislature  had  in  mind,  for  it  said  in  section 

17  that  the  tax  may  be  paid  quarterly  in  advance  on 
the  first  days  of  January,  April,  July,  and  October  of 
ea<*h  year;  and  in  section  9  it  is  said  that  if  the  tax  be 
not  levied  at  the  regular  September  meeting  of  the 
board,  it  should  be  only  for  a  jiro  rata  amount  of  the 
tax  for  the  remainder  of  the  year;  and  in  section  7  it  is 
said  that,  if  the  sales  had  not  continued  for  more  than 
six  months  in  the  year  for  which  the  taxes  were 
assessed,  they  may  be  reduced  pro  rata  upon  the  trial 
before  the  board  or  upon  appeal  to  the  district  court 
We  think  it  clear  that  the  calendar  year  is  the  one 
intended.  There  is  an  apparent  conflict  between  sec- 
tions 7  and  9  of  the  chapter,  but  it  is  not  necessary  in 
this  case  to  attempt  a  reconciliation.  The  tax  was 
levied  at  the  January,  1896,  meeting  for  the  year  1895; 
and  by  section  9  it  is  provided  that,  when  so  levied,  it 
shall  be  only  a  pro  rata  tax  for  the  remainder  of  the 
year,  dependent  upon  the  time  of  the  assessment  The 
assessment  was  made  on  December  27,  1895.  The 
remainder  of  the  y('ar  was  but  four  days,  for  which  a 
levy  mij^ht  be  made.  The  tax  was  not  payable  in 
advance,  as  provided  in  section  17  of  the  chapter,  for 
the  town  in  which  the  business  was  conducted  did  not 
have  the  necessary  population  for  this  section  to  apply. 
It  is  unnecessary  for  us  to  determine  whether  section  7 
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or  section  9  applies  to  this  case,  for  under  either  the  tax 
should  be  levied  for  but  the  four  remaining  days  of  the 
year.  The  amount  which  should  have  been  levied  was 
six  dollars  and  sixty  cents,  and  to  this  extent  the  levy 
will  be  sustained.  Appellant  will  pay  one-fifth  of  the 
costs  of  this  appeal,  and  appellee  the  remainder. — 
Modified  and  affibmsd. 


J.  L.  Cameron,  Appellant,  v.  James  Tuokeb,  et  al,  and 
a  Certain  Place  in  Winneshiek  County. 

iDjonetion:  intoxicating  liquors:  Parties.  The  granting  of  an 
injunction  against  the  sale  of  intoxicating  Uquors  will  not  pre* 
vent  the  granting  of  a  subsequent  injunction  against  the  sale  of 
2  intoxicating  liquors  by  the  sureties  on  the  bond  of  the  person 
enjoined  in  the  prior  action,  where  the  first  injunction  was  not 
directed  against  said  bondsmen. 

Collusion.    An  injunction  to  restrain  the  sale  of  intoxicating  liquors 

1    will  not  be  refused  on  the  ground  that  an  injunction  against  such 

sale  has  previously  been  obtained  by  another  person,  where  the 

prior  injunction  was  fraudulently  obtained  for  the  purpose  of 

shielding  the  liquor  seller. 

Appeal  from  Winneshiek  District  Court. — Hon.  L.  E. 
Fellows,  Judge. 

Saturday,  December  18, 1897. 

Plaintiff,  a  citizen  and  resident  of  Winneshiek 
county,  Iowa,  brings  this  action  to  enjoin  the  defend- 
ants from  maintaining  a  certain  place  in  said  county 
described,  for  the  sale  and  keeping  for  sale  of  intoxicat- 
ing liquors.  He  alleges  that  defendant  J«ames  Tucker  is, 
and  has  been  for  some  time,  the  owner  of  said  premises, 
and  that  he  is,  and  has  been  for  some  time,  keeping 
for  sale  and  selling  therein  intoxicating  liquors  in  vio* 
lation  of  law;  that  said  defendant,  with  the  defendants 
Lewis  P.  Nelson  and  Peter  Holland  as  his  sureties, 
has  filed  with  the  county  auditor  a  bond  as  provided  by 
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paragraph  2,  section  17,  chapter  62,  Laws  Twenty-flftb 
General  Assembly;  that  defendant  Tucker  has  failed 
and  neglected  to  comply  with  the  conditions  of  said 
chapter  62  in  this  respect;  that  he  has  not  now  on  file 
with  the  county  auditor  a  written  statement  of  con- 
sent of  the  resident  freeholders,  as  required;  that  said 
business  of  selling  intoxicating  liquors  is  not  carried  on 
in  a  single  room,  as  required;  that  said  place  is  open, 
and  sales  are  made  therein,  later  than  10  o'clock  P.  M. 
on  Sundays;  and  that  he  has  not  filed  with  the  county 
auditor  a  written  statement  of  consent,  signed  by  sixty- 
five  per  cent,  of  the  legal  voters  of  said  county.    Plain- 
tiff prays  that  the  defendants  and  all  other  persons 
may    be   enjoined    from    maintaining    said    nuisance. 
Defendants  answered,  denying  all  the  allegations  of 
the  petition  except  that  defendant  Tucker  is  the  owner 
of  said  premises.    They  allege  that  he  has  been  com- 
plying strictly  with  all  the  requirements  of  said  chapter 
62.     Further  answering,  they  say  "that  the  plaintiff 
cannot  have  and  maintain  this  action,  for  the  reason 
that  heretofore,  to-wit:  on  or  about  October  1,  1895, 
a  perpetual  injunction  was  granted  by  the  district  court 
of  Winneshiek  county,  Iowa,  against  the  defendant 
Tucker  and  the  property  described  in  the  petition,  and 
that  said  injunction  is  still  in  full  force  and  effect. 
Plaintiff,  in  reply,  admits  that  said  injunction  was 
granted,  and  alleges  as  follows:     "Par.  3.    That  the 
plaintiff  in  said  injunction  cause  is  a  pronounced  enemy 
to  the  enforcement  of  the  prohibitory  law,  and  a  friend 
to  the  saloon  and  liquor  interests  of  the  community 
where  defendant  resides.    Par.  4.     That  the  plaintiff's 
attorney  in  said  injunction  case  was,  and  still  is,  a  bitter 
and  outspoken  enemy  of  the  Iowa  prohibitory  laws,  and 
averse  to  its  enforcement,  and  that  said  injunction  was 
not  brought  by  plaintiff  or  any  of  the  parties  therein  in 
good  faith.    Par.  5.    That  said  above-named  injunction 
cause  was  brought  with  a  fraudulent  intent  and  purpose 
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of  shielding  defendante  and  the  property  in  question 
from  bona  Jide  Buita  commen<!ed  by  law-abiding  citizens 
of  this  community  to  abate  the  liquor  nuisance  now 
maintained  on  eaid  premise®,  and  to  protect  them  and 
the  said  premises  from  the  costs  and  damages  which 
would  result  from  any  and  all  bo7ia  fide  prosecution. 
Par.  6.  That  said  preceding  injunction  is  the  result  of  an 
understanding  and  conspiracy  of  said  parties,  and  all 
of  them,  both  plaintiff,  defendants,  and  their  attorneys, 
for  the  fraudulent  purpose  of  defeating  the  enforce- 
ment of  the  prohibitory  law  of  the  state  of  Iowa  against 
said  defendants  and  the  premises  aforesaid,  and  for 
the  purpose  of  holding  a  shield  above  said  defendants; 
and  that  the  same  was  procured  by  collusion  and  fraud ; 
and  that  the  same  is  held  fraudulently  as  a  shield  to 
protect  said  defendants  and  said  property  from  the 
penalties  that  they  would  otherwise  be  subject  to  under 
the  prohibitory  law  of  Iowa."  Defendants  moved  to 
dismiss  the  action,  for  the  reason  that  the  pleadings 
show  that  said  iu junction  is  still  in  full  force  and  effect. 
This  motion  was  sustained,  and  judgment  rendered 
accordingly,  from  which  judgment  the  plaintiff  appeals. 
— Reversed. 

A.  L.  Himle  and  J.  J.  Cameron  for  appellant. 

Dan  Shea  and  H.  F.  Barthell  for  appellees. 

Given,  J. — ^The  motion  is  in  the  nature  of  a 
demurrer  to  the  allegations  of  plaintiff's  petition  and 
reply,  and,  for  the  purpose  of  the  motion,  we  must  take 
said  allegations,  in  so  far  as  they  are  well  pleaded,  to 
be  true;  in  other  words,  if  the  plaintiff's  pleadings  show 
him  entitled  to  the  relief  asked,  the  motion  should  not 
be  sustained,  even  though  those  allegation  are 
1  denied.    On  the  face  of  the  pleadings,  we  have 

this  state  of  facts:     The  defendant  Tucker  is 
maintaining  the  place  described  for  the  sale  and  keep- 
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ing  for  sale  of  intoxicating  liquors,  but  whether  or  not 
lawfully  depends  upon  whether  he  has  failed  to  comply 
with  said  chapter  62,  Acts  Twenty-fifth  General 
Assembly,  in  the  reepects  alleged  in  the  petition.  If 
this  issue  should  be  found  with  the  defendants,  then 
they  are  not  open  to  injunction;  but,  if  otherwise,  they 
may  or  may  not  be,  according  as  effect  is  given  to  the 
injunction  of  October  1, 1895.  The  contention  presented 
in  argument  is  whether,  because  of  said  matters  alleged 
in  the  reply,  we  should  hold  that  said  injunction  is  not 
a  bar  to  granting  another  injunction,  as  prayed  by  the 
plaintiff.  In  Dickinson  v.  Eichorn,  78  Iowa,  710,  a  case 
like  this,  it  was  held  that  a  second  injunction  would 
not  be  granted  when  there  was  one  in  full  force.  It 
is  said  in  that  case:  '*The  question  for  determination 
is,  can  this  second  action  be  maintained,  and  another 
decree  entered  for  precisely  the  same  thing, — ^that  is, 
for  enjoining  and  abating  the  same  nuisance  which  is 
already  enjoined  and  ordered  to  be  abated?  It  is  to  be 
observed  that  it  is  conceded  that  the  former  decree  is 
in  full  force,  and  no  reason  is  stated  anywhere  in  the 
record,  nor  even  suggested  in  argument,  why  it  has  not 
been  enforced.  If  a  showing  were  made  that  the  decree 
was  obtained  by  collusion  with  the  defendant,  for  the 
purpose  of  allowing  it  to  remain  without  enforcement, 
and  the  same  is  therefore  a  fraud  upon  the  court,  and 
intended  as  an  evasion  of  the  law,  there  might  be  some 
ground  for  maintaining  this  action;  but  we  need  not 
determine  that  question,  because  it  is  not  presented  in 
this  record."  It  is  further  stated:  "But  it  is  apparent 
that  in  this  class  of  actions  one  valid  injunction  is  as 
effective  as  a  thousand  would  ba  *  *  *  The  plain- 
tiff, as  a  citizen  of  the  county,  stands  for  and  represents 
the  public.*' 

Defendant  Tucker  is  maintaining  a  place  for  the 
sale  and  keeping  for  sale  of  intoxicating  liquoi^s,  and,  if 
the  allegations  of  the  petition  be  true,  he  is  doing  so  in 
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violation  of  the  law.  If  the  allegations*  of  the  reply  are 
true,  it  16  manifest  that  the  obtaining  of  the  injunction 
upon  which  defendant's  rely  for  protection  was  by 
fraud  upon  the  court  that  granted  it,  and  upon  the  pub- 
lic, and  that  it  is  not  in  fact  effective  in  protecting  the 
public  again&t  the  alleged  nuisance.  Where  such  are 
the  facts,  surely,  the  public  should  not  be  deprived  of  the 
protection  the  law  contemplates,  nor  violators  of  the 

law  be  permitted  to  ehield  themselves  by  such 
2         frauds.    Lewis  F.  Nel^n  and  Peter  Holland  are 

defendants  in  thie  action,  because  of  their  being 
sureties  for  defendant  Tucker  on  said  bond,  and,  as  we 
understand  the  record,  join  in  the  answer  and  motion. 
They  are  not  parties  to  the  injunction  granted  October 
1,  1895,  but  are  sought  to  be  enjoined  in  this  action, 
together  with  the  defendant  Tucker.  In  Carter  v. 
Steyer^  93  Iowa,  533,  it  was  held  that  an  injunction 
restraining  the  defendant  from  keeping  intoxicating 
liquors  for  sale  on  certain  premises,  and  within 
the  judicial  district,  did  not  bar  a  suit  to  enjoin  the 
maintenance  by  him  of  a  similar  nuisance  in  the  same 
disrict, — ^but  on  other  premises  owned  by  his  co-defend- 
ant, against  whom  no  injunction  is  in  force.  Applying 
this  rule,  plaintiff  is  entitled  to  an  injunction  against 
the  defendants  Nelson  and  Holland.  Therefore  the 
motion  should  have  been  overruled.  We  are  of  the 
opinion,  however,  that,  because  of  said  matters  set  up 
in  the  reply,  the  injunction  of  1895  is  not  a  bar  to  plain- 
tiff's right,  upon  establishing  said  facts,  to  have  a  per- 
petual injunction  in  this  action  against  all  the  defend- 
ants. It  follows  from  this  conclusion  that  the  judgment 
of  the  district  court  must  be  bkysbsed. 
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William  Moran,  Executor,  v.  William  D.  Morait, 
et  al.j  Appellants. 

Wills:    trusts:    Evidence,    Parol  evidence  is  inadmissible  to  show 
that,  in  making  an  absolute  devise,  the  testator  intended  that  the 

1  devisee  should  hold  the  property  in  trust  for  others,  under  Code, 
1873,  section  2826,  requiring  wills  to  be  in  writing;  and  this  is  so 

2  though  the  devisee  acknowledges  the  trust  in  writing  and  defines 
its  extent. 

Charities:    Certainty.    A  bequest  of  money  "to  be  divided  among 
the  Sisters  of  Charity,"  without  any  limitation  as  to  locality, 
8    abate  or  nation,  and  without  any  provision  for  the  exercise  of  dis- 
cretion by  the  trustees,  is  void  for  uncertainty. 

Cbrtaintt:    A  bequest  for  a  known  and  lawful  purpose,  where  the 

4  power  of  execution  is  prescribsd  and  available,  should  never  fail 

5  for  want  of  name  or  a  legal  classification,  unless  it  is  in  obedience 
to  a  positive  rule  of  law. 

RuLK  APPLIED.    A  bequest  to  the  pastor  of  a  specific  church,  "that 

4  masses  be  said  for  me,"  although  not  a  charity,  creates  a  valid 

5  private  trust. 

Apeal  from  Dallas  District  Court — Hon.  J.  H.  Applb- 
GATE,  Judge. 

Saturday,  December  18,  1897. 

This  is  a  proceeding  asking  for  the  construction  of 
the  will  of  John  Moran,  deceased.  The  will  is  in  the 
following  language,  so  far  as  it  is  important  for  the 
purpose  of  this  proceeding:  "Will  of  John  Moran. 
Before  ttese  present,  I  will  and  bequeath  to  Patrick 
Moran  five  hundred  dollars  of  money.  I  will  and 
bequeath  to  William  Toomey  nine  hundred  dollars  of 
money.  I  will  and  bequeath  to  Patrick  Doyle  three 
hundred  dollars  of  money.  I  will  and  bequeath  to  the 
Catholic  priest  who  may  be  pastor  of  the  Beaver  Cath- 
olic church,  when  this  will  shall  be  executed,  three  hun- 
dred  dollars,  th-at  ma^^see  may  be  said  for  me.    I  will 
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and  bequeath  to  my  brother  William  five  hundred  dol- 
lars, and  to  my  brother  Michael  fifteen  hundred  dollars, 
and  to  my  sister,  Mary  Moran,  five  hundred  dollars, 
and  to  be  divided  among  the  Sisters  of  Oharity,  by 
William  Toomey,  William  Moran,  and  Rev.  H.  V. 
Malone,  five  hundred  dollars.  And  I  will  to  William 
Moran,  my  nephew,  a  son  of.  my  sieter,  Mary,  my  farm.'' 
The  witneesee  to  the  will  are  William  Moran  and  Wil- 
liam Toomey,  both  of  whom  are  legatees  in  the  will. 
The  probate  of  the  will  was  contested  on  the  ground, 
among  others,  that  the  subscribing  witnesses  were  leg- 
atees thereunder.  The  teetator  died  without  issue  and 
unmarried.  He  left  surviving  him  William  D.  and 
Michael  and  Mary  Moran,  as  brothers  and  sister,  who, 
in  the  absence  of  the  will  would  inherit  the  estate.  They 
are  defendants  in  this  proceeding,  with  others,  and  each 
is  a  legatee  under  the  terms  of  the  will.  After  the 
filing  of  the  objections  to  the  probate  of  the  will,  Wil- 
liam Moran,  who  was  a  legatee  under,  and  subscribing 
witness  to,  the  will,  filed  his  answer  to  the  objections,  in 
which  he  expressly  denied  that  he  had  any  interest  in 
any  devise  or  legacy  provided  by  the  will,  and  alleged 
that  the  devise  of  the  farm  to  him  was  in  trust,  only,  for 
the  children  of  his  sister,  Bridget  Tiernan,  which  trust 
was  declared  by  parol  by  the  testator,  and  by  the  parol 
agreement  on  his  part  to  accept  said  trust  William 
Toomey,  the  other  subscribing  witness,  also  filed  his 
written  relinquishment  of  any  provisions  of  the  will  in 
his  favor,  and  upon  a  hearing  the  will  was  admitted  to 
probate.  The  plaintiff,  as  executor,  institutes  this  pro- 
ceeding, with  all  parties  in  interest  as  defendants,  and 
asks  the  court  to  determine  what  provisions  of  the  will 
are  valid  and  should  be  executed.  Defendant  William 
D.  Moran  answers  the  petition,  representing  that  the 
bequest  of  three  hundred  dollars,  that  masses  might  be 
said,  and  also  of  five  hundred  dollars,  to  be  divided 
funoBg  the  sisters  of  charity,  are  void,  and  also  that  the 
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devifie  of  the  farm  to  William  Moran  cannot  be  estab- 
lished and  treated  ae  a  trust  in  favor  of  the  children  of 
Bridget  Tleman,  but  that,  because  of  the  relinquish- 
ment by  William  Moran,  the  same  becomes  a  part  of 
the  estate,  for  distribution  among  the  heirs  at  law  as 
if  the  said  John  Moran  had  died  intestate.  Other  plead- 
ings were  filed,  by  other  parties,  presenting  their 
reepective  claims  for  conetruction  in  accord  with  their 
interests.  The  district  court  adjudged  the  bequests 
for  masses  and  to  the  Sisters  of  Charity  valid,  and  that 
the  devise  to  William  Moran,  of  the  farm,  was  in  trust 
for  the  children  of  Bridget  Tieman.  The  defendant 
William  D.  Moran  appealed.— iforf/^ec?  and  affirmed. 

Boht  S.  Barr  and  Shortley  &  Harpel  for  appellant. 

White  &  Clarke  for  appellees. 

Granger,  J. — ^I.  We  first  notice  the  question 
whether  or  not  what  appears  by  the  terms  of  the  will 
to  be  an  absolute  devise  to  William  Moran  of  the  farm 
can  be  shown  by  parol  evidence  to  be  in  trust  for  the 

children  of  Bridget  Tieman.  It  appears  that  the 
1  will  was  drawn  by  Father  Malone,  a  Catholic 

priest.  There  were  present,  other  than  the 
priest  and  the  testator,  William  Moran  and  William 
Toomey,  who  were  subscribing  witnesses.  The  situa- 
tion will  be  best  seen  by  quoting  from  the  record  a  little 
of  the  evidence.  Father  Malone  testified :  "When  I  sat 
down,  I  told  him  now  we  were  ready  to  write  any- 
thing he  wanted  us  to  write;  and  he  says  to  me,  the 
very  first  thing,  *I  want  Billy,  here,  to  take  that  farm, 
and  give  the  benefit  to  those  children.'  I  says,  'What 
children  do  you  mean?'  and  he  says,  'The  Tiernan 
children.'  We  didn't  understand  how  he  wanted  the 
title  fixed, — ^whether  he  wanted  it  left  to  the  Tieman 
children  by  will,  or  leave  it  to  William  in  trust.    Q. 
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What  was  said  by  him?  What  did  he  say  in  reference 
to  that?  A.  I  stopped  and  hesitated  quite  a  bit, 
because  I  didn't  want  to  disturb  the  man  any  more 
than  was  necessary.  I  remember  I  said:  *John,  you 
don't  fix  the  title  to  that  property,  and,  if  we  write  it 
down  the  way  you  say  it  would  be  very  vague.  Can't 
you  make  it  clearer?'  He  says:  ^Billy  can  explain  it 
to*you,  if  you  want  it'  And  it  seemed  to  worry  him 
when  I  said  that.  I  says  :  'Let  us  drop  that  out  until 
we  write  the  rest,  and  leave  that  to  the  last'  When  we 
had  writen  the  other  items,  I  says:  *I  believe  we  have 
written  &11  but  that'  He  says:  'I  want  it  left  to  Billy, 
simply.'  I  wrote  it  down,  and  says:  'Is  that  what  you 
want?'  He  says:  'Yes,  sir;  that  is  it  exactly.  Billy 
will  know  what  to  do  with  the  children.'  In  order  to  get 
more  information  without  questioning,  I  says:  'That 
is  a  very  good  idea.  Some  of  the  children  are  very 
young,  and  they  might  squander  it'  He  says:  'That  is 
it,  exactly.  Some  of  them  might  not  be  as  good  as  they 
might  be,  and,  if  they  got  any  part  of  this  property, 
Luey  might  squander  it;  and,  in  order  to  prevent  it,  I 
want  him  to  have  that  title,  so  that  he  can  discriminate 
among  them  as  he  sees  fit'  And  then  he  made  the 
remark  that  it  would  prevent  litigation  and  keep  it  out 
of  court"  William  Moran,  the  devisee,  testified  as  fol- 
lows: "He  said  he  wanted  to  leave  it  to  these  children^ 
for  their  use  and  benefit,  and  he  wanted  to  put  it  in 
my  name,  so  there  would  be  no  costs  or  court  expense. 
For  that  reason  it  was  put  as  it  was."  "I  asked  him  if 
he  had  any  i>articular  choice,  that  he  should  leave  more 
to  one  than  to  others.  He  said,  'No;'  if  they  were  all 
good,  he  wanted  them  to  get  equal  amounts,  and,  if 
there  was  any  poor  ones  (that  is,  ones  of  bad  character), 
he  didn't  want  them  to  have  anything.  I  consented  I 
would  carry  out  his  instructions  if  I  was  permitted  to 
do  so." 


MoBAJBT  V.  MoBAK.  [104  lowa 


While  there  is  a  claim  otherwise,  we  think  it  clearly 
appears,  by  parol  evidence,  that  the  testator's  intention 
was  to  devise  the  farm  to  Moran,  only  for  the  use  and 
benefit  of  the  Tiernan  children.  With  this  expression 
of  opinion  as  to  the  sufficiency  of  the  evidence  if 
admissible,  we  may  better  consider  the  legal  proposi- 
tion whether,  under  the  provisions  of  our  statute,  such 
evidence  is  competent  to  show  the  fact.  It  will  be 
remembered  that  the  devise  is  absolute  to  Moran  of  the 
farm,  in  the  following  language:  "I  will  to  William 
Moran,  my  nephew,  eon  of  my  sifiter,  Mary,  my  farm." 
Can  the  devise  so  made,  by  evidence  like  the  above,  be 
so  affected,  changed,  or  modified  as  to  give  it  the  effect 
of  a  devise  in  trust  to  Moran  for  the  use  and  benefit  of 
said  children?  Upon  this  question  the  parties  are  in 
very  earnest  contention;  appellant  saying  it  cannot, 
because  of  the  following  provision  of  the  Code  of  1873, 
in  force  at  the  time  of  the  execution  of  the  will,  and  of 
the  trial  of  the  case  in  the  district  court. 

"Sec.  1934.  Declarations,  or  creations  of  trusts 
or  powers,  in  relation  to  real  estate,  must  be  executed 
in  the  same  manner  as  deeds  of  conveyance;  but  this 
provision  does  not  apply  to  trusts  resulting  from  the 
operation  or  construction  of  law.'' 

"Sec.  2326.  All  ♦  ♦  ♦  will,  to  be  valid,  must 
be  in  writing,  witnessed  by  two  competent  witnesses 
and  signed  by  the  testator,  or  by  some  person  in  his 
presence,  and  by  his  express  direction.'' 

Reliance  is  also  placed  on  the  statute  of  frauds. 

Appellees  maintain  that  the  devise  can  be  so 
affected,  and  state  two  propositions,  either  of  which 
is  said  to  be  sufficient  to  support  the  conclusion, — ^first, 
that  "the  case  is  not  within  the  statute  of  frauds  or  of 
wills,"  and  "that  it  has  been  held  universally,  in  such 
cases  as  the  one  at  bar,  that  the  statutes  are  inap- 
plicable and  are  not  to  be  invoked  to  accomplish  a 
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fraud/'  A  little  sifting  out  of  claims  that  we  are  dis- 
posed  to  disregard,  will  tend  to  simplify  the  disposition 
of  the  question.  The  statute  of  frauds  seems,  by  its 
express  language,  to  prescribe  a  rule  of  evidence 
applicable  to  contracts;  and,  without  any  holding  on 
the  question,  we  may  say  that  it  is  a  matter  of  serious 
doubt  if  it  was  ever  intended  to  apply  to  testamentary 
dispositions  of  real  estate.  Section  1934  of  the  Code  of 
1873,  providing  that  "declarations  or  creations  of 
trusts  or  powers  in  relation  to  real  estate  must  be  exe- 
cuted in  the  same  manner  as  deeds  of  conveyance,"  is  a 
section  of  a  chapter  on  real  estate,  the  purport  of  which 
seems  to  be  as  to  transactions  other  than  those  of  a 
testementary  nature;  and,  without  placing  any  con- 
struction on  the  scope  of  either  of  those  statutory  pro- 
visions, they  may  be  understood  as  in  no  way  influenc- 
ing our  conclusion  on  this  question.  The  statu- 
2  tory  law  that  we  do  regard  as  applicable  and 

controlling  is  that  "Of  Wills  and  Letters  of 
Administration,''  wherein  it  is  provided  who  may  dis- 
pose of  his  property  by  will,  and  how  it  shall  be  done. 
After  specifying  the  circumstances  under  which  per- 
sonal property  may  be  disposed  of  by  verbal  will  is 
the  provision  we  have  quoted  above,  that  "all  other 
wills,  to  be  valid,  must  be  in  writing,  witnessed  by  two 
competent  witnesses  and  signed  by  the  testator,  or  by 
some  person  in  his  presence,  and  by  his  express  direc- 
tion." This  provision  as  to  wills  being  in  writing  is  a 
general,  if  not  a  universal,  statutory  requirement  in  this 
country;  and  hence  judicial  determinations  and  general 
rules  of  construction  may  prove  valuable  aids  to  a 
conclusion.  Looking  at  the  question  solely  in  the  light 
of  our  statutory  language,  if  we  permit  the  evidence  in 
this  case  to  ingraft  on  the  will  the  modification  sought, 
the  effect  will  be  to  change  the  absolute  devise  to  Wil- 
liam Moran  of  the  farm  into  a  devise  as  follows:  "/ 
will  to  William  Morgan    *    *    *    my  farm,  in  trust 
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for  the  children  of  Bridget  Tiernan.^^  The  provifiion 
established  by  oral  evidence,  and  without  which  it 
could  not  be  even  thought  of,  entirely  destroys  the 
devise  manifest  from  the  language  of  the  will,  and 
makes  another.  Can  such  a  devise  properly  be  said  to 
be  in  writing?  From  an  extended  examination  of 
authorities,  we  are  led  to  regard  the  rule  as  universal 
that  the  plain  effect  of  the  language  as  used  in  the 
will  is  not  to  be  varied  by  external  proof  of  what  effect 
was  really  intended.  Parol  evidence  may,  indeed,  be 
resorted  to  for  the  purpose  of  making  intelligible  in  the 
will  that  which  cannot  without  its  aid  be  understood,  or 
resolving  a  doubtful  interpretation;  bxit  if  the  language 
of  the  will,  in  point  of  legal  construction,  requires  one 
interpretation,  and  can  be  understood  in  that  sense,  evi- 
dence of  intention  cannot  be  adduced  to  give  it  another 
and  different  interpretation.  Such  is  the  rule  as  stated 
in  Schouler,  Wills,  section  587.  Mr.  Eedfleld,  in  his 
work  on  Law  of  Wills  (volume  3,  page  59),  in  a  connec- 
tion to  make  the  language  entirely  applicable,  uses  this 
language:  "The  very  purpose  of  requiring  wills  to  be 
in  writing  would  be  wholly  defeated  if  courts  of  equity 
were  allowed  to  ingraft  upon  their  provisions  such  parol 
trusts  as  seemed  probably  to  have  existed  in  the  mind 
of  the  testator."  It  is  to  be  said  that  such  a  rule  has 
general  support  in  authority,  but  we  are  cited  to  a 
larger  number  of  cases  said  to  sustain  the  rule  of  appel- 
lee's contention.  We  cannot  agree  with  appellees  in  the 
claim  that  they  apply  to  the  facts  of  this  case.  That  there 
are  authorities  to  the  effect  that  where  a  testator, 
because  of  the  fraud  of  a  devisee,  is  induced  to  make  the 
devise  on  the  representation  by  the  devisee  that  he  will 
take  the  devise  in  trust  for  another,  who  was  the  real 
object  of  his  bounty,  equity  will  enforce  the  trust,  is  not 
to  be  questioned.  See  Hooker  v.  Axford,  33  Mich.  454; 
Hoffe  V.  Iloffe,  1  Watts,  216;  Dowd  v.  Tucker,  41  Conn. 
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197;  Williams  v.  Vveeland,  29  X.  J.  Eq.  417;  Tee  v.  Fer- 
ris ;2  Kay  &  J.  357.  Numerous  other  cases  could  be  cited, 
but  it  is  not  important  to  do  so.    In  these  cases, — and, 
if  there  are  exceptions,  we  have  not  noticed  them,— 
,  equity  has  interfered  to  enforce  a  trust  on  the  ground 
of  fraud,  in  the  practice  of  which  the  devisee  has,  by 
his  acts  or  silence,  prevented  the  testator  from,  or  led 
him  to  avoid,  making  provisions  in  his  will  which  he 
intended;  and  the  cases  cited  were  not  for  the  construc- 
tion of  the  wills,  but  to  declare  a  trust  based  on  the 
fraudulent  acts  by  which  the  making  of  the  will,  as 
intended,  was  prevented.    The  cases  do  not  attempt  to 
change  the  wills,  or  to  construe  them,  but  to  fix  obli- 
gations because  of  the  acts  of  the  devisee.    In  this  case 
there  is  no  claim  of  fraud,  nor  that  the  devisee  in  any 
way  induced  the  devise.    The  will  was  written  just  a» 
the  testator  desired  it.    He  wanted  Moran  to  have  the 
title,  and  he  gave  it  to  him.    He  also  wanted  Moran  to 
hold  and  use  the  property  for  specified  purposes,  and 
neglected  to  make  any  provision  for  it  in  his  will,  and 
that  is  what  the  authorities  say  cannot  be  ingrafted 
onto  the  will  by  oral  proof.    If,  in  this  case,  we  sus- 
tain the  trust,  we  must  say  that  the  testator  intended 
by  his  will  to  create  the  trust,  while  we  know  at  its^ 
making,  and  all  present  knew,  that  he  did  not  so  intend,' 
but  he  did  intend  verbally  to  create  the  trust    In  fact, 
all  was  done  as  he  intended  to  do  it,  but  not  in  a  way 
to  give  his  intentions  effect    Assuming  that  he  knew 
the  law,  as  we  must,  he  purposely  departed  from  its 
requirement  to  make  the  devise  in  writing.    It  is  also 
to  be  said  that  the  objector,  who  is  a  brother  of  the 
deceased,  and  urges  the  invalidity  of  the  devise,  had  no 
part  in,  and,  so  far  as  the  record  discloses,  had  no  knowl- 
edge of,  the  making  of  the  will.   He  is  in  no  way  in  fault 
that  the  will  does  not  express  the  intention  shown  by 
the  verbal  proof.    In  this  respect  the  case  is  unlike  those 
in  which  a  trust  is  sustained.    We  think  the  cases  all 
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expressly  or  impliedly  guard  the  exercise  of  authority 
to  maintain  or  enforce  such  a  trust  by  the  fact  that  the 
testator  would  have  done  what  the  tru&t  is  maintained  ^ 
for,  had  not  fraud  prevented  it  That  is  not  true  of  this  | 
case.  It  is  also  said  by  appellees  that,  if  further  writing  | 
is  necessary  to  prove  the  trust,  it  is  found  in  the  answer 
of  William  Moran  in  the  probate  proceedings,  in  which 
he  acknowledged  the  trust  and  defined  its  extent  Mr. 
Moran  is  to  be  commended  for  his  unselfish  and  faith- 
ful course  in  the  matter,  by  declining  so  generous  a 
bounty  at  the  expense  of  a  breach  of  confidence,  but  he 
cannot  by  his  writing  do  what  the  testator  should  have 
done.  The  conditions  of  the  will  were  fixed  by  the 
expressed  intentions  of  the  testator  in  the  way  provided 
by  law.  Inasmuch  as  William  Moran  has  relinquished 
all  claims  under  the  will,  except  such  as  should  come 
from  the  trust  sought  to  be  shown,  and  as  no  trust  can 
be  sustained,  the  devise  of  the  farm  must  fail;  and  it 
becomes  a  part  of  the  residuary  estate,  to  be  disposed 
of  as  if  no  devise  of  it  had  been  attempted* 

II.  Objection  is  made  to  the  provision  of  the  will 
in  favor  of  the  Sisters  of  Charity,  which  Is  in  these 
words:  "  I  will  and  bequeath,  ♦  ♦  ♦  to  be  divided 
•among  the  Sisters  of  Charity  by  William  Toomey,  Wil- 
liam Moran,  and  Kev.  H.  V.  Malone,  five  hundred  dol- 
lars." It  is  said  that  the  bequest  is  void  because 
3  of  uncertainty,  and  we  think  the  objection  must 

be  sustained.  We  do  not  question  the  rule  that 
it  is  competent  for  a  testator  to  bestow  a  charity  on  a 
person  or  institution  to  be  chosen  by  a  trustee  or 
executor,  and  that  such  bequests  will  be  upheld.  It  is  a 
historical  fact,  of  which  we  may  take  notice,  that  Sisters 
of  Charity  are  general  throughout  the  state  and  country. 
It  appears  in  evidence  that  they  constitute  a  charitable 
sisterhood  of  the  Catholic  church.  The  provision  of 
the  will  is  that  the  bequest  is  to  be  "divided  among  the 
Sisters  of  Charity."  If  the  bequest  should  be  sustained, 
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how  would  the  trustees  execute  it?  No  one  would  say 
that  it  should  be  divided  among  all  of  them,  for  such, 
in  reason,  could  not  have  been  the  intention*  There  is 
no  limitation  as  to  locality,  state  or  nation.  We  infer 
that  appellees  think  the  trustees  may  select  to  whom 
the  bequest  shall  be. given.  The  will  does  not  so  pro- 
vide. In  Lepage  v.  McNamaraj  5  Iowa,  124,  with  a  very 
similar  question  under  consideration,  as  to  the  legal 
proposition  it  is  said:  "If  there  is  such  uncertainty  as 
that  it  cannot  be  known  who  is  to  take  as  beneficiary, 
the  trust  is  void;  and  the  heirs,  by  operation  of  law, 
will  take  the  estate,  stripped  of  the  trust."  That  rule 
.  is  decisive  of  the  question.  There  is  no  attempt  in 
argument  to  say  who  the  beneficiary  of  this  bequest  is, 
in  language  less  uncertain  than  the  will  itself.  There 
is  no  contention  that  the  will  is  sufficiently  specific,  if 
the  trustees  may  not  use  a  discretion,  and  no  such  right 
is  granted.   The  bequest  is  void  for  uncertainty. 

III.     It  is  also  urged  that  the  provision  of  the 
will,  in  order  that  masses  might  be  said  for  him,  is 
void.    The  bequest  is  as  follows:    "I  will  and  bequeath 
to  the  Catholic  priest  who  may  be  pastor  of 
4  Beaver  Catholic  Church,  when  this  will  shall  be 

executed  three  hundred  dollars,  that  masses  may 
be  said  for  me."  The  testator  was  a  member  of  Beaver 
Catholic  Church.  It  had  a  definite  and  known  location. 
It  is  not  to  be  doubted  that  the  words  of  the  bequest 
"when  this  will  shall  be  executed"  mean  when  the  will 
should  be  carried  into  effect  An  objection  to  the 
bequest  is  that  it  contained  no  element  of  a  charitable 
use.  That  is  true,  but  bequests  are  not  limited  to  such 
purposes.  We  must  assume  that  the  bequest  way 
inspired  by  his  religious  convictions  as  to  duty  in  tlie 
way  of  furthering  his  hopes  and  purposes  for  security 
and  happiness  hereafter.  Promises  and  pledges  made 
in  life  for  the  support  of  religious  observances  to  the 
same  end  are  usual,   and   supported   by   undoubted 
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authority.  Why  is  not  a  bequest  to  secure  such  observ- 
ance after  one's  death,  for  the  same  purposes,  valid? 
It  is  said  that  "the  soul  of  the  deceased  being  a  use  not 
recognized  in  law,  and  the  donor  and  use  being  the 
same,  and  not  in  life,  the  bequest  should  be  held  void.*'  It 
is  thought  that  Bussell  v.  Allen,  107  U.  8. 163  (2  Sup.  Ct. 
Rep.  327),  sustains  appellant's  view,  but  a  careful  exam- 
ination of  the  case  shows  otherwise  The  case  has  to  do 
with  charitable  bequests,  and  where  they  are  void, 
because  the  object  of  the  charily  is  not  so  defined  as 
that  it  may  be  known.  We  have  in  this  case  recognized 
the  rule  of  that  case  in  the  respect  stated;  but,  as  we 
have  said,  this  bequest  is  not  a  charity.  It  is  an  expendi- 
ture directed  by  the  testator  for  a  service  promised  to 
him,  and  the  fact  that,  when  tihe  service  is  to  b€ 
rendered,  he  will  not  be  living,  so  as  to  be  a  beneficiary 
in  this  life,  is  a  matter,  of  no  concern  to  the  courts.  His 
soul's  welfare  in  the  hereafter  is  a  matter  of  his  per- 
sonal concern,  for  which,  when  not  contravening  public 
policy,  he  may  act  as  his  judgment  and  beliefs  shall 
direct  It  is  not  the  province  of  the  courts  to  inquire 
as  to  the  soundness  or  reasonableness  of  religious 
beliefs,  but  to  respect  all  such,  and  the  ceremonies  of 
their  observance,  wherein  they  do  not  militate  against 
the  public  peace  and  security.  The  provision  is  little 
different  from  one  for  the  erection  of  a  monument  after 
his  death,  or  the  doing  of  any  other  act  that  he  might 
desire,  not  intended  for  the  benefit  of  any  one  living, 
but  which,  if  living,  he  might  lawfully  do.  Such 
bequests,  if  made  so  definitely  as  that  the  intent  may 
be  known  and  carried  into  effect,  are  valid.  In  a  some- 
what recent  case  in  Alabama  [Festoi^azzi  v.  St  Joseph^s 
Catholic  Church,  104  Ala.  327  (18  South.  Rep.  394)],  the 
legal  effect  of  such  a  bequest  is  considered.  The  bequest 
there  considered  was  in  these  words:  "I  give  and 
bequeath  to  the  Roman  C5atholic  C5hurch  of  St.  Joseph, 
in  the  city  of  Mobile,  the  sum  of  two  thousand  dollars, 
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to  be  used  in  solemn  mass  for  the  repose  of  my  eoul.'^ 
The  case  treats  the  bequest  as  a  private  trust,  which, 
we  think,  is  the  proper  clase  in  which  to  place  such  a 
bequest  In  holding  the  bequest  invalid  as  such  a  trust, 
it  is  said:  "It  is  not 'valid  as  a  private  trust,  for  the 
want  of  a  living  beneficiary.  A  trust  in  form,  with  no 
one  to  enjoy  or  enforce  the  use,  is  no  trust."  The  latter 
proposition  is  not  to  be  doubted.  The  former  we  need 
not  consider,  for  that  branch  of  the  case  is  made  to  turn 
on  the  fact  that  "there  is  no  imaginable  being  possess- 
ing power  to  enforce  the  use  declared  in  the  bequest." 
The  statement  as  to  such  a  bequest  being  void  for  want 
of  a  living  beneficiary  is  not  argued.  It  will  be  noticed 
that  in  that  bequest  the  trustee  is  the  church,  because  of 
which  it  is  said  there  is  no  imaginable  person  to  enforce 
the  trust.  That  is  not  true  of  this  case.  The  priest  of 
the  church  designated,  at  a  specified  time,  is  made  the 
person  to  execute  the  trust;  and,  when  he  accepts  the 
money  he  becomes  repsonsible  to  the  court  for  the 
proper  discharge  of  his  duties  as  trustee. 

The  cases  on  this  subject  are  not  in  accord.  Some 
of  the  courts  have  been  slow  to  get  away  from  the  rule 
of  the  English  cases  in  which,  under  their  amalgamated 
condition  of  church  and  state,  such  bequests  and 
devises  were  held  void,  as  superstitious  uses  or  creating 
perpetuities.  In  Festorazzi  v.  St.  Joseph^s  Catholic 
Church,  Sffpra,  it  is  said:  "Under  our  political  institu- 
tions, which  maintained  and  enforced  absolute  separa- 
tion of  church  and  state,  and  the  utmost  freedom  of 
religious  thought  and  action,  there  is  no  place  for  the 
English  doctrine  of  superstitious  uses."  Similar 
language  has  been  repeatedly  used  by  the  courts  if  this 
country.  In  Gilman  v,  McArdle,  99  N.  Y.  451  (2  N.  E. 
Rep.  464),  the  question  was  to  the  effect  of  an  agree- 
ment by  which  money  w  as  accepted  during  the  lifetime 
of  the  decedent,  to  be  applied  to  certain  purposes,  and 
the  residue  to  be  expended  for  Roman  Catholic  masses, 
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to  be  said  for  the  repose  of  her  eoul,  and  that  of  her 
husband.  The  court  declined  to  definitely  settle  the 
question  as  to  the  application  of  the  residue,  for  masses, 
but  the  opinion  contains  a  discufision  of  bequests  for 
such  purposes,  incidental  to  other  questions,  that  is 
worthy  of  notice.  The  lower  court  in  that  ease  had  held 
that,  as  to  the  surplus  to  be  used  for  masses,  it  was  held 
by  one  as  mere  agent,  whose  authority  was  revocable, 
and  that  no  valid  trust  had  been  created;  that  there  was 
nothing  illegal  or  contrary  to  public  policy  in  the  pur- 
pose to  which  the  money  was  intended  to  be  applied, 
but  that,  as  a  trust,  it  was  void  for  want  of  a  beneficiary 
who  could  enforce  it,  both  of  the  persons  for  whose 
benefit  the  masses  were  to  be  solemnized  being  dead. 
The  same  court  expressed  the  opinion  that  the  disposi- 
tion of  duch  surplus  would  have  created  a  valid  trust  if 
contained  in  a  wilL  This  holding  and  language  of  the 
court  is  made  the  basis  on  which  the  court  of  appeals 
based  its  discussion  and  conclusion.  The  argument  is 
clear  to  the  effect  that  there  is  no  such  distinction  in 
law  as  that  an  agreement  during  life,  for  the  expendi- 
ture of  money  for  masses  after  death,  is  invalid,  but  that 
a  testamentary  provision  to  that  effect  would  be  valid. 
The  two  methods  are  unmistakably  made  of  equal 
validity,  for  the  court,  after  specifying  the  facts,  says: 
"Such  a  contract  could  be  enforced  by  the  legal  repre- 
sentatives of  the  promisee,  and,  in  case  of  a  refusal  to 
perform,  they  could  recover  the  consideration  paid. 
It  certainly  must  be  in  the  power  of  a  person  to  provide, 
either  by  will  or  contract,  for  matters  of  this  descrip- 
tion, and  I  can  see  no  legal  reason  why  he  should  be 
confined  to  a  testamentary  direction."  This  conclusion 
follows  some  argumentative  language  that  gives  to  it 
an  added  value,  and  we  quote  it  as  follows :  "But  in  the 
case  before  us,  even  if  it  should  be  conceded  that  the 
agreement  under  which  the  defendant  received  the 
money  could  not  be  sustained  strictly  as  a  trust,  on  the 
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ground  of  the  want  of  a  beneficiary  to  enforce  it,  it 
would  not  follow  that  it  was  of  no  effect  whatever.    As 
a  trust,  the  same  objection,  if  valid,  existed  to  the  under- 
taking to  apply  the  fund  to  defraying  the  funeral 
expenses  of  the  deceased  and  her  hufiband,  and  to  tTie 
erection  of  a  monument  to  their  memories,  but  it  would 
be  a  great  abridgement  of  the  rights  of  property  to 
deny  to  any  person  the  power,  in  his  lifetime,  to  enter 
into  a  contract  to  be  performed  after  his  death  by 
another  person,  to  do  or  procure  to  be  done  any  act  not 
objectionable  as  against  any  rule  of  law,  morals,  or  pub- 
lic policy,  and  to  pay  the  consideration  for  the  perform- 
ance of  such  a  contract.    It  appeaiB  in  this  case  that  the 
defendant  was  an  undertaker;  that  the  deceased  selected 
the  kind  of  a  coffin  she  desired,  and  described  the 
monument  she  wished  erected,  and  specified  the  times 
at  which  the  masses  were  to  be  solemnized;  and  the  find- 
ing of  the  court  i»  that  the  defendant  received  the 
money  on  the  terms  stated  by  the  deceased,  and  prom- 
ised to  apply  it  to  the  uses  and  purposes  therein  men- 
tioned.   There  was  no  indefiniteness  about  this  con- 
tract, and  it  was  easy  of  performance.    There  certainly 
can  be  no  legal  objection  to  a  person  contracting  in  his 
lifetime  for  his  funeral,  his  coffin  and  his  monument, 
and  even  for  the  solemnization  of  masses,  and  paying 
for  them  in  advance.    And,  if  so,  what  reason  can  there 
be  for  denying  him  the  power  of  paying  a  sum  of  money 
to  a  third  person  on  his  agreement  to  procure  those 
things?    Suppose  a  person  should  desire  in  his  lifetime 
to  provide  for  the  writing  of  his  biography,  the  publi- 
cation of  his  literary  works,  the  painting  of  his  por- 
trait, or  the  erection  of  a  statute  to  his  memory  after 
his  death  ?  He  certainly  can  make  a  valid  Contract  with 
any  person  to  do  either  of  those  things,  and  pay  for 
them;  and  although  they  may  be  personal  to  himself, 
and  for  the  gratification  of  his  own  feelings  and  per- 
haps his  vanity,  and  he  cannot,  in  strictness,  create  a 
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trust  for  the  purpose,  because  there  will  be  no  bene- 
ficiary, as  he  will  not  live  to  enforce  it,  why  should  he 
not  be  at  liberty  in  hie  lifetime  to  contract  with  some 
person  of  his  confidence  to  procure  them  to  be  done, 
and,  as  a  consideration  for  such  agreement,  to  pay  him 
the  sum  necessary  to  defray  the  expense?''  We  may 
assume  that  if  such  an  agreement  has  the  sanction  of 
the  law,  because  it  has  the  elements  of  a  valid  con- 
tract, so  would  a  testamentary  provision  with  precisely 
the  same  elements  for  its  support  It  is  not  wise,  in 
such  cases,  for  courts  to  quibble  about  technical 
trusts  or  beneficiaries.  Eesults  are  of  greater 
importance  than  technical  names,  and  a  bequest  for 
a  know  lawful  purpose,  where  the  power  of  execution 
is  pi*escribed  and  available,  should  never  fail  for  want 
of  a  name  or  a  legal  classification,  unless  it  is  in  obedi- 
ence to  a  positive  rule  of  law. 

We  have  said  that  this  bequest,  if  the  priest  should 
accept  the  money,  is  a  private  trust;  and  we  think  it 
possesses  the  essential  elements  of  such  a  trust,  as  much 

as  it  would  if  the  object  were  the  erection  of  a 
5  monument  or  the  doing  of  any  other  act  intended 

alone  to  perpetuate  the  memory  or  name  of  the 
testator.  But  even  if  there  is  a  technical  departure, 
because  of  no  living  beneficiary,  still  the  bequest  is 
valid.  We  have  also  said  that  it  is  not  a  charity,  and 
we  can  discover  no  element  of  a  charity  in  it  It  seems  to 
be  a  matter  entirely  personal  to  the  testator.  In  one 
or  more  cases  the  courts  have  felt  the  necessity,  in  order 
to  sustain  such  a  bequest,  to  denominate  it  a  "charity," 
because  charitable  bequests  have  had  the  sanction  of 
the  law.  We  know  of  no  such  limitation  on  testa 
mentary  acts  as  that  bequests  or  devises  must  be  in  the 
line  of  other  such  acts,  if  otherwise  lawful.  Such  a 
bequest  has  direct  support  in  SeiberVs  Appeal  (Penn.), 
18  Wkly.  Notes  Cas.  276.  In  re  Schouler,  134  Mass. 
426,  such  a  bequest  is  sustained,  and  it  is  said:   "Masse. 
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are  religious  ceremonies  or  obeervancee  of  the  church, 
*  *  *  and  come  within  the  religious  cwr  pious  uses 
which  are  upheld  as  public  charities.''  Our  conclusion 
is  that,  as  to  the  devise  of  the  farm  and  the  bequest  to . 
the  Sisters  of  Charity,  the  will  must  be  held  inoperative, 
and  the  property  passes  to  the  residuary  estate.  As  to 
the  bequest  for  the  saying  of  masses  for  the  testator, 
the  will  is  sustained.    The  judgment  will  stand  modi- 

FIBD  AND  A7FISMBD. 


J.  W.  TwnfAM,  Appellant,  v.  Luoas  County. 

Peace  Officers:  who  are  not.  A  deputy  marshal  of  a  city  of  a 
second  class  is  not  a  peace  officer  within  the  meaning  of  Acts 
Twenty-third  General  Assembly,  chapter  48,  section  6,  designating 
those  entitled  to  compensation  from  the  county  for  services  ren- 
dered in  the  arrest  and  commitment  of  vagrants;  neither  is  he  one 
within  section  4109,  Ck>de  1878,  which  makes  the  marshal  such  an 
officer. 

Ajppealfrom  Lucas  District  Court. — ^Hon.  M.  JL  Eob- 
brts,  Judge. 

Satubday,  Deobmbbr  18, 1897. 

Action  at  law,  in  which  plaintiflF,  as  a  deputy 
nuarehal  of  the  city  of  Chariton,  seeks  to  recover  com- 
pensation for  services  as  a  peace  officer  in  arresting 
certain  vagrants  in  Lucas  county.  The  trial  court  sus- 
tained a  demurrer  to  his  petition,  and  he  appeala — 
%rmed 

Will  B.  Barger  for  appellant 

No  appearance  for  appellee. 

Dbbmbr,  J. — The  case  comes  to  us  upon  a  certificate 
from  the  trial  judge,  the  material  parts  of  which  are  as 
follows :    "On  the  sixth  day  of  July,  1896,  the  plaintiff, 
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J.  W.  Twinam,  a  deputy  marshal  of  the  city  of  CJharitoii, 
Iowa,  filed  a  petition  in  the  ofl&ce  of  the  clerk  of  the  dis- 
trict court  of  Lucas  county,  Iowa,  claiming  that  thf 
defendant,  Lucas  county  was  indebted  to  him  in  th€ 
sum  of  fifty-six  dollars  and  ten  cents  for  services  per- 
formed by  him  as  a  peace  officer,  from  the  first  day  of 
October,  1895,  to  the  first  day  of  April,  1896,  during  his 
term  of  office  as  a  deputy  marshal,  in  the  arrest,  trial, 
and  commitment  of  certain  persons  commonly  called 
tramps   or  vagrants,   there   being   flity-one  different 
arrests,  trials,  and  commitments,  all  of  the  said  persons 
having  been  convicted  in  the  justice  courts  in  the  said 
city  of  Chariton,  Iowa,  and  that  afterwards  the  fee  bills 
for  said  services  were  traniseripted  by  the  justices  of 
the  peace  to  defendant's  county  board  of  supervisors  for 
allowance,  and  that  said  board  of  supervisors  rejected 
the  said  claim  for  fees,  and  refused  to  allow  the  same; 
and  that  said  board  of  supervisors,  at  their  June  session 
in  the  year  1895,  and  before  the  said  services  w^'e 
rendered,  fixed  the  amount  of  fees  to  be  received  by  the 
peace  officers  for  the  fiscal  year  ending  June,  1896,  which 
said  fees  wei-e  so  fixed  at  the  sum  of  twenty-five  cents 
for  all  services  performed  in  the  trial  and  the  commit- 
ment of  vagrants  or  tramps  to  the  county  jail,  and  the 
sum  of  seventy-five  cents  for  serving  warrants  of  arrest, 
and  ten  cents  per  mile  for  mileage  in  each  case,— making 
in  all  the  sum  of  one  dollar  and  ten  cents  as  fees  in  each 
case  tried,  as  fixed  by  the  board  of  supervisors  of  defend- 
ant county  as  full   compensation   for  said   services. 
♦     *     *    The  trial  judge  desires  the  opinion  and  deter- 
mination of  the  supreme  court  upon  the  following  ques- 
tion of  law :   First.     Is  the  deputy  city  marshal  of  a  city 
of  the  second  class  a  peace  officer,  within  the  meaning 
of  section  six  (6)  of  chapter  forty-three  (43),  Acts  of 
the  Twenty-third  General  Assembly  of  the  state  of 
Iowa?   Second.   Is  a  deputy  marshal  of  cities  of  the  sec- 
ond class  entitled  to  compensation  from  the  counties 
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in  which  snch  cities  are  located  for  serrices  performed 
as  a  peace  officer  in  the  arrest,  trial,  conviction,  and 
commitment  of  vagrants  or  tramps  brought  before 
justices  of  the  peace  for  trial  under  chapter  43,  Acts  of 
the  Twenly-third  General  Assembly  of  the  state  of 
Iowa?'' 

Section  6,  chapter  43,  Acts  Twenty-third  General 
Assembly,  makes  it  the  duty  of  the  board  of  supervisors 
to  fix  the  compensation  to  be  allowed  to  all  officers Jn 
the  enforcement  of  the  statutes  relating  to  vagrancy, 
and  further  provides  that  the  amount  allowed  the 
"peace  officer"  for  all  services  except  making  the  arrest 
shall  not  exceed  a  certain  amount.  The  whole  chapter 
relates  to  the  arrest  and  punishment  of  tramps  and 
vagranta  Code  1873,  section  4109,  is  in  the  following 
language:  "The  following  persons  respectively  are 
designated  in  this  Code  under  the  general  tenn  *peace 
officer':  1st:  Sheriffs  and  their  deputies;  2nd:  con- 
stables; 3rd:  marshals  and  policemen  of  incorporated 
cities  and  towns."  Chariton  is  a  city  of  the  second  class, 
and  section  3  of  chapter  13  of  the  Acts  of  the  Twenty- 
fifth  Gteneral  Assmbly  provides  that  "in  all  such  cities 
the  marshal,  deputy  marshal  and  police  shall  be 
appointed  by  the  mayor,  with  the  approval  of  the  coun- 
cil, and  hold  their  offices  during  his  pleasure;"  thus 
recognizing  a  deputy  marshal  as  one  of  the  proper 
officers  of  such  a  municipality.  Chapter  43  of  the  Acts 
of  the  Twenty-third  General  Assembly  makes  it  the 
duty  of  all  peace  officers  to  arrest  any  vagrant  whom 
they  may  find  at  large,  and  take  him  before  some 
magistrate  of  the  county,  city  or  town  in  which  the 
arrest  is  made.  To  be  entitled  to  any  compensation 
for  his  services,  the  plaintiflf  must  show  that  he  is  a 
"peace  officer,"  within  the  meaning  of  that  term 
as  used  in  the  Acts  of  the  Twenty-third  General 
Assembly,   to   whiqh   reference   has    been  made,  for 
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it  is  the  universal  rule  that  in  the  absence  of  some  stat- 
ute clearly  authorizing  it,  a  public  ofl&cer  is  not  entitled 
to  compensation.  White  v.  Levant,  78  Me.  568  (7  Atl. 
Rep.  539);  Mecham,  Public  Officers,  section  856;  Troup 
V.  Morgan  County,  109  Ala.  162  (19  South.  Rep.  503). 
The  statutes  do  not  define  the  duties  of  deputy  mar- 
shals,  nor  do  they  fix  their  compensation.  The  ordi- 
nances of  the  city  are  not  before  us,  and  we  are  unable 
to  say  whether  or  not  they  define  plaintiff's  duties,  and 
fix  hi«  compensation.  It  may  be  assumed,  however, 
that  his  duties  are  the  same  as  those  of  the  marshal. 
Abrams  v.  Ervin,  9  Iowa,  87.  The  marshal  is  a  peace 
officer,  and  it  is  his  right,  as  well  as  his  duty,  to  arrest 
vagrants.  This  his  deputy  might  also  do,  in  the  absence 
of  any  showing  to  the  contrary.  But  this  does  not  solve 
the  problem  here  presented.  Plaintiff's  right  to  make 
arrests  is  unquestioned.  The  point  in  dispute  is  his 
right  to  compensation  from  the  county.  In  the  case  of 
Upton  V.  Clinton  County,  52  Iowa,  311,  we  held  that, 
while  the  mayor  of  a  city  was  a  magistrate,  and  a  con- 
servator of  the  peace,  and  might  perform  the  duties  of 
justice  of  the  peace,  yet,  as  there  was  no  statute  allow- 
ing him  compensation  for  work  so  done,  he  could  not 
recover  from  the  county.  We  then  said:  "Because  a 
mayor  is  vested  with  the  jurisdiction  of  a  justice  of  the 
peace,  it  does  not  follow  that  he  must  have  the  same 
compensation,  and  be  paid  in  the  same  manner.  Fees 
and  compensation  of  officers  are  fixed  by  statute,  and 
are  arbitrary,  and  subject  to  the  legislative  will."  See, 
also,  Christ  v.  Polk  County,  48  Iowa,  302;  Ripley  r. 
Gifford,  11  Iowa,  367.  We  look,  then,  to  see  whether 
there  is  any  statute  fixing  plaintiff's  compensation,  and 
find  that  there  is  none,  unless  he  is  comprehended 
within  the  term  "peace  officer,"  as  used  in  the  Acts  of 
the  Twenty-third  General  Assembly.  In  section  4109 
of  the  Code  of  1873  the  legislature  has  said  that  the 
term  "peace  officer,"  as  used  in  the  Code,  comprehends 
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eheriffe  and  their  deputies,  constables,  marshals,  and 
policemen  of  incorporated  towns  and  cities-  Deputy 
marshals  are  not  included,  unless  by  implication.  We 
do  not  think  it  was  the  intent  that  they  should  be 
included,  for  in  naming  sherifFs  the  legislature  ateo 
eays  "their  deputies."  If  any  deputy  was  to  be  included 
by  implication,  it  certainly  would  be  a  deputy  sheriff; 
but  that  it  did  not  so  intend  is  manifest  from  the  fact 
that  deputies  Are  named.  When  in  the  same  section  the 
legislature  names  marshals,  and  neglects  to  include 
their  deputies,  it  is  manifest  that  deputy  marshals  are 
not  to  be  included.  In  the  case  of  Foster  v.  Clinton 
County^  51  Iowa,  541,  we  held  that  a  special  constable, 
appointed  by  a  justice  of  the  peace  under  section  3630  of 
the  Code  of  1873,  was  not  a  peace  officer,  although  he  per- 
formed some  of  the  duties  of  constable.  As  a  deputy  mar- 
shal is  not  a  peace  officer  within  the  meaning  of  section  6, 
chapter  43,  Acts  Twenty-third  General  Assembly,  he  is 
not  entitled  to  the  compensation  fixed  by  the  board  of 
supervisors.  Both  questions  certified  should  be  answered 
in  the  negative,  and  the  judgment  is  affirmed. 


James  Riley  v.  The  CnioAao,  Milwaukee  &  St.  Paul 
Railway  Company,  Appellant. 

stock  Killing:  railroads:  Instructions,  An  instruction  to  the  Jury, 
in  an  action  against  a  railway  company  for  the  killing  of  a  horse 
to  find  for  the  defendant  if  the  animal  was  struck  upon  the  high- 
way crossing,  and  not  within  the  right  of  way,  and  his  death  was 

1  not  due  to  the  defendant's  failure  to  maintain  a  safe  and  sufficient 
cattle  guard  at  the  place  where  the  accident  occurred,  is  properly 
fiyen  when  the  testimony  shows  that  the  cattle  guard  was  not  out 
of  repair,  and  the  evidence  is  conflicting  as  to  the  exact  point 
where  the  horse  was  struck. 

Damaqrs:  Proximate  cause.  Where  a  horse  had  crossed  a  defective 
cattle  guard  on  the  right  of  way  of  a  railroad,  and.  after  crossing 

2  onto  the  highway,  was  killed,  the  defective  cattle  guard  will  be 
held  to  be  the  proximate  cause  of  the  injury,  where  the  immediate 
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cause  of  the  horse  being  on  the  highway  was  the  defective  cattle 
guard. 

Appeal:     bevibw  of  VBaoior:    Damages.    The  damages  awarded 

against  a  railroad  company  for  the  killing  of  a  horse  will  not  be 

8    adjudged  excessive  when  the  evidence  as  tcT  the  animal's  value  is 

conflicting,  some  witnesses  placing  it  abore  and  some  below  the 

amount  for  which  judgment  was  rendered. 

Appeal  from  Allamakee  District  Court. — ^Hon.  A.  N. 
HoBSON,  Judge. 

Satueday,  Dbobmbbb  18,  1897. 

Action  at  law  to  recover  the  value  of  a  horse,  killed 
by  a  locomotive  engine  of  the  defendant.  There  was  a 
trial  by  jury,  and  a  verdict  and  judgment  for  the  plain- 
tiff.   The  defendant  appeals. — Affirmed, 

JET.  H.  Field  and  J.  C.  Cook  for  appellant. 
F.  8.  Burling  for  appellee. 

Robinson,  J. — I.  The  horse  in  question  passed 
from  a  highway,  over  a  cattle  guard,  into  the  right  of 
way  of  the  defendant.  An  ea^t-bound  train  approached 
a  short  time  thereafter.  The  horse  attempted  to  leave 
the  right  of  way  for  the  highway,  and  was  struck  by  the 
engine  and  killed.  The  evidence  for  the  plaintiff  tended 
to  show  that  the  cattle  guard  was  out  of  repair  and  in 
bad  condition;  that  the  horse  was  enabled  to  cross  it 
for  that  reason;  and  that  he  was  on  the  cattle  guard, 
or  west  of  it  on  the  right  of  way,  when  he  was  struck  by 
the  engine.  The  evidence  for  the  defendant  tends  to  show 
that  he  had  re-crossed  the  cattle  guard,  and  was  struck 
east  of  it,  in  the  highway.  The  defendant  asked 
1  the  court  to  instruct  the  jury  as  follows:    "The 

jury  are  instructed  that,  if  you  find  the  horse  was 
struck  on  the  highway  crossing,  then  your  verdict  must 
be  for  the  defendant,  as  there  is  no  negligence  claimed  in 
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regard  to  the-operation  of  the  train,  or  of  the  employes 
in  charge  thereof."  The  court  refused  to  give  that 
instruction,  but  charged  the  jury  as  follows:  "(5)  If  you 
find  by  a  preponderance  of  the  evidence  that  the  defend- 
ant had  the  right,  and  that  it  was  its  duty,  to  construct 
a  good  and  sufficient  and  safe  cattle  guard  at  the  place 
where  the  injury  is  said  to  have  occurred,  and  you  find 
that  the  injury  occurred  without  the  plaintifiE'e  fault, 
and  on  account  of  the  failure  of  the  defendant  to  make 
or  maintain  such  good,  sufficient,  and  safe  cattle  guard, 
and  that  the  plaintiff  has  sustained  damage  on  account 
of  such  neglect  and  failure,  then  your  verdict  will  be  for 
the  plaintiff;  and,  if  you  do  not  so  find,  then  your  verdict 
will  be  for  the  defendant.  (6)  If  you  find  from  the  evi- 
dence that  the  horse  in  question  was  struck  upon  the 
highway  crossing,  and  not  within  the  right  of  way,  and 
that  he  was  killed  without  any  neglect  or  failure  of  the 
defendant  in  making  or  maintaining  a  good,  sufficient, 
and  safe  cattle  guard  at  or  near  the  place  where  the 
injury  occurred,  then  your  verdict  should  be  for  the 
defendant,  as  there  is  no  neglect  charged  in  regard  to 
the  operation  of  the  train  or  the  employes  thereof."  The 
appellant  complains  of  the  refusal  of  the  court  to  give 
the  instruction  asked,  and  of  the  giving  of  the  sixth  par- 
agraph of  the  charge.  It  will  be  observed  that  the  par- 
agraph objected  to  includes  the  instruction  refused, 
with  some  modifications.  We  think  the  two  paragraphs 
of  the  charge  we  have  set  out  were  correct  and  not  mis- 
leading, as  applied  to  the  facts  in  the  case.  The 
2  appellant  claims  that  if  the  horse  had  re-crossed 

the  cattle  guard,  and  was  killed  in  the  highway, 
the  defective  condition  of  the  cattle  guard  could  not 
have  been  the  proximate  cause  of  the  injury.  We  do  not 
think  that  is  necessarily  true.  If  the  horse  was  in  the 
highway  when  killed,  but  the  immediate  cause  of  his 
being  there  was  the  defective  condition  of  the  cattle 
guard,  the  defendant  would  be  liable.    Its  liability  did 
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not  depend  upon  its  ability  to  anticipate  witli  certainty 
the  movements  of  the  horse,  which  led  to  the  accident. 
See  Ward  v.  Railroad  Co.,  97  Iowa,  50. 

It  is  claimed  that  the  amount  of  the  plaintiff's 
recovery  is  exceseive.    There  was  a  conflict  in  the  evi- 
dence, some  of  the  witnesses  placing  the  value  of  the 
horse  above,  and  others  below  that  which  the 
3  jury  found  it  to  be.    We  cannot  say  that  the 

amount  of  the  recovery  fixed  by  the  verdict,  and 
for  which  judgment  was  rendered,  was  excessive.  No 
ground  for  disturbing  the  verdict  is  shown,  and  it  ie 

AFFIRMED. 
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'^^        Albert  T.  Chambers  v.  The  Illinois  Central  Rail- 
\^  ^  ROAD  Company,  Appellant. 

BemoTal  of  Canses:  state  court's  power  over.  A  state  court  has 
no  jurisdiction  to  sustain  a  motion  by  plaintiff  to  dismiss  the  case 
after  defendant  has  filed  a  proper  petition  and  bond  for  removal 
of  the  cause  to  a  federal  court,  under  Twenty-fifth  United  States 
Statute,  chapter  866,  sections  3,  8,  providing  that  when  such  peti- 
tion and  bond  are  filed  "within  the  time  it  shall  be  the  duty  of  the 
state  court  to  accept  the  same  and  proceed  no  further"  in  the  suit. 

Appeal  from  Woodbury  District  Court. — Hon.  Scott  M- 
Ladd,  Judge. 

Saturday,  December  18,  1897. 

This  case  is  submitted  on  appellant's  abstract  and 
argument  alone,  there  being  no  appearance  by  the  appel- 
lee. The  abstract  shows  that  on  December  27,  1895, 
plaintiff  filed  his  petition,  asking  to  recover  six  thou- 
sand dollars  from  defendant  on  account  of  personal 
injuries;  that  on  January  4, 1896  (being  within  the  time 
required),  defendant  answered,  joining  issue  upon  the 
allegations  of  said  petition;  that  at  the  same  time  the 
defendant  filed  its  petition  and  bond  for  the  removal  of 
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this  case  to  the  circuit  court  of  the  United  States  for  the 
Northern  district  of  Iowa,  Western  division;  that  there- 
after,  to- wit:  on  January  11,  1896,  plaintiff  applied  to 
said  district  court,  by  motion,  to  dtemiss  this  case  with- 
out prejudice  to  further  action,  which  motion  was  sus- 
tained, to  which  defendant  excepted,  and  from  which 
ruling  it  appeals. — Reversed. 

John  F.  Duncombe  and  8.  M.  Marsh  for  appellant. 

Ho  appearance  for  appellee. 

GiVBif,  J. — The  petition  for  the  removal  of  this 
cause  was  made  under  sections  2  and  3  of  chapter  866, 
25  U.  S.  Statutes  at  Large.   The  abstract  shows  that  the 
application  was  as  required  by  these  sections,  and  pre- 
sented a  proper  case  for  removal;  also,  that  the  bond 
was  in  proper  form  and  amount,  and  conditioned  as 
required.    The  application  and  bond  were  filed  with 
the  answer  within  the  time  allowed  for  answering,  and 
the  bond  was  approved  by  the  clerk,  by  order  of  the 
court    Appellant  insists  that,  a«  the  case  is  a  proper 
one  for  removal,  by  the  filing  of  the  application  ajid 
bond,  and   approval   of   the   bond,   within   the  time 
required,   the  jurisdiction   of  the  state   court  ceased^ 
and   that   of   the   United    States   court   immediately 
attached.   Said   section   provides   that   when   such   a 
petition  and  bond  are  filed  within  the  time  required, 
"it  shall  then  be  the  duty  of  the  state  court  to  accept 
said  petition  and  bond,  and  proceed  no  further  in  such 
suit;  andth?  said  copy  being  entered  as  aforesaid  in  the 
circuit  court  of  the  United  States,  the  cause  shall  then 
proceed  in  the  same  manner  as  if  it  had  been  originally 
commenced  in  the  said  circuit  court.'^  In  Stone  v.  South 
Carolina,  117  U.  S.  431  (6  Sup.  Ct.  Rep.  799),  it  is  said: 
"It  is  undoubtedly  true,  as  was  stated   in   Steam- 
ship Co.  V.  Tuffmafi,  106  U.  a  118-122  (1  Sup.  Ct  Rep. 
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58),  that  upon  the  filing  of  the  petition  and  bond,  the 
suit  being  removable  under  the  statute,  the  jurisdiction 
of  the  state  court  absolutely  ceaees,  and  that  of  the 
United  States  Court  immediately  attaches;  but,  still,  as 
the  right  of  removal  is  statutory,  before  the  party  can 
avail  himself  of  it,  he  must  show  upon  the  record  that 
his  is  a  case  which  comes  within  the  provision  of  the 
f^tatute.  ♦  ♦  ♦  If  he  fails  in  this,  he  has  not,  in 
law,  shown  to  the  court  that  it  cannot  proceed  further 
with  the  suit.  ♦  ♦  ♦  To  accomplish  the  removal, 
the  suit  must  be  one  that  may  be  removed,  and  the  peti- 
tion must  show  a  right  in  the  petitioner  to  demand  a 
removal.  This  being  made  to  appear  on  the  record,  all 
the  necessary  security  having  been  given,  the  power 
of  the  state  court  in  the  case  ends,  and  that  of  the  United 
States  circuit  court  begins."  In  Van  Horn  v.  Litchfleld^ 
70  Iowa,  12,  this  court  said:  "It  is  a  rule  settled  by  the 
decisions  of  the  United  States  supreme  court  that,  upon 
the  filing  of  a  petition  in  a  state  court  presenting  a  suffi- 
cient cause  for  removal  to  the  United  States  court,  the 
rightful  jurisdiction  of  the  state  court  comes  to  an 
end.  The  state  court  must  stop  when  the  petition  and 
security  are  presented;"  citing  cases.  Further  citations 
are  unnecessary  to  show  that,  when  this  petition  and 
bond  were  filed,  on  Janaary  4,  1896,  the  district  court 
immediately  ceased  to  have  jurisdiction  of  this  case  for 
any  purpose,  and  that  jurisdiction  thereof  immediately 
passed  to  the  United  States  court.  This  being  true  the 
state  court  had  no  jurisdiction  to  thereafter,  on  Jaiiu- 
ary  11,  1896,  entertain  or  sustain  plaintiflE's  motion  to 
dismiss  the  case.  The  case  was  then  pending  in  the 
United  States  court,  and  could  only  be  dismissed  in 
that  court.  Appellant  suggests  the  inquiry  whether  it 
is  prejudiced  by  this  error  of  the  district  court,  and 
answers  it  by  insisting  that,  as  plaintiff  could  not  defeat 
the  removal  by  reducing  the  amount  of  his  demand  after 
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the  removal  was  asked,  he  could  not  defeat  it  by  dis- 
miBsing  after  removal  was  made,  and  suing  for  lesser 
SMJXL  While  there  is  force  in  this  answer,  another  is  that 
defendant  ib  prejudiced  by  the  error  in  that  it  cannot 
know  until  this  appeal  is  determined  whether  the  ca-ae  is 
still  pending  against  it  or  not.  This  being  the  proper 
court  to  review  the  action  of  the  district  court,  and  its 
action  in  sustaining  the  motion  to  dismiss  being  errone- 
ous and  prejudicial  to  appellant,  it  is  ebveesbd. 

Ladix,  J.,  takes  no  part. 
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J.  R.  Paust  v.  The  Chicago  &  Northwestern  Rail- 
way Company,  Appellant. 

SUiMMat:    DOTT  OF  SHIPPER  Hi  ATTBNDANOB.    Mere  failure  of  a 

shipper  of  live  stock  to  remain  on  the  train  as  required  by  the  ship- 

1    ping  contract  does  not  preclude  him  from  recovering  for  the  loss 

of  such  live  stock  by  the  'burning  of  the  car  in  which  it  was 

earried,  where  his  contract  did  not  require  him  to  ride  in  such  car 

but  in  the  caboose. 

Samk:    Burden  of  proof.    Under  such  circumstances  it  was  not  the 

1  duty  of  the  shipper  to  prove  that  the  loss  was  not  caused  by  his 
failure  to  remain  on  the  train,  nor  by  his  failure  to  care  for  the 

4    property  while  in  transit.    He  could  recover  on  proof  that  the  fire 
was  not  due  to  any  act  or  negligence  of  his. 

Plea  and  Proof.  Evidence  that  plaintiff  in  an  action  to  recover  the 
value  of  horses  and  other  property  lost  in  transportation  over 
defendant's  road  did  not  have  time  to  read  the  shipping  contract 
*3  before  signing  it,  is  inadmissible  under  an  allegation  that,  after 
the  property  was  loaded,  defendant's  agent  presented  the  contract' 
to  plaintiff,  representing  it  to  be  a  pass  to  carry  him  to  the  place 
of  delivery  and  requested  him  to  sign  it. 

Appeal:    harmless  brrok;     Evidence.    Admission  of  incompetent 

2  evidence  that  plaintiff  in  an  action  for  loss  of  property  during 
shipment  did  not  have  time  to  read  the  shipping  contract  before 

3  signing  it,  is  harmless  error  to  defendant,  where  the  charge  to  the 
Jury  requires  them  to  consider  the  contract  as  in  force 

Rbvibw  of  verdict.    In  an  action  to  recover  the  value  of  horses  and 
•ther  property  burned  on  defendant's  train,  the  evidence  showed 
that,  at  a  certain  station  where  tlie  train  stopped,  plaintiff,  ship- 
per, who  by  the  contract  was  to  accompany  the  stock,  left  the  car 
i    and  went  to  the  caboose,  but  left  it  before  the  train  started,  to 
ToL.  104  Ta-16 
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return  to  the  stock  car.  He  waa  not  thereafter  seen  on  the 
train.  After  the  train  started  the  car  was  found  to  be  on  fire, 
and  the  stock  therein  was  destroyed.  Plaintiff  claimed  to  have 
been  left  at  the  station  at  which  the  train  stopped,  but  his  testi- 
mony was  uncertain  and  contradictory  There  were  not  as  many 
carcasses  of  hor-es  found  in  the  car  as  plaintiff  claimed  to  haye 
shipped,  and  his  reputation  for  truth  was  bad.  The  evidence 
tended  to  show  that  he  set  the  fire.  Held,  that  he  was  not  entitled 
to  recover  or  hold  his  verdict 

Appeal  from  Story  District  Court. — Hon.  S.  M.  Weaver, 

Judge. 

Satueday,  Dboembbr  18, 1897. 

Action  at  law  to  recover  the  value  of  horses  and 
other  property  placed  in  a  car  of  the  defendant  for 
transportation  over  its  railway,  and  never  delivered. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
for  the  plaintiff.    The  defendant  appeals. — Reversed. 

Hubbardy  Dawley  <b  Wheeler  for  appellant. 

/.  F.  Martin  for  appellee. 

Robinson,  J. — On  tiie  twenty-fourth  day  of  Janu- 
ary, 1894,  the  plaintiff  placed  in  a  box  car  of  the  defend- 
ant at  Lisbon,  Iowa,  several  horses,  harness,  a  wagon, 
a  bugfjfy,  and  other  articles,  all  of  which  were  consigned 
to  the  plaintiff  for  delivery  at  Carroll.  The  car  thus 
loaded  was  taken  by  the  defendant,  and  hauled  to  a 
point  a  short  distance  west  of  Ames,  where  its  contents 
were  discovered  to  be  on  fire.  Efforts  were  made  to 
extinguish  the  fire,  and  to  prevent  damage  to  other  cars 
of  the  train,  and  the  burning  car  was  hauled  to  Ontario, 
the  first  station  west  of  Ames,  and  the  fire  was  there 
extinguished,  but  not  until  the  sides  and  roof  of  the  car 
were  burned,  and  its  contents  were  destroyed.  The 
plaintiff  seeks  to  recover  the  value  of  the  property  which 
he  placed  in  the  car. 
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The  defendant  deniee  that  the  property  destroyed 
was  in  its  possession,  denies  that  it  was  negligent  in 
what  it  did  concerning  it,  denies  that  it  is  in  any 
manner  responsible  for  the  loss  of  the  property,  and 
avers  that  the  fire  which  destroyed  it  was  caused  by  the 
act  of  the  plaintiff.  In  a  counter-claim  the  defendant 
asks  judgment  for  the  amount  alleged  to  have  been 
agreed  upon  for  hauling  the  property  from  Lisbon  to 
Oarroll.  In  connection  with  the  shipment  of  the  prop- 
erty, the  plaintiff  signed  a  contract  which  contained  the 

following  provisions:  "Shipment  of  live  stock  in 
1  car  loads,  or  less  than  car  loads,  will  only  be 

taken  at  the  rates  named  herein,  after  this  con- 
tract or  agreement  shall  have  been  signed  by  the  com- 
pany's station  agent  and  the  owner  or  shipper,  by  which 
it  is  agreed  and  understood  that  such  owner  or  shipper 
shall  load,  feed,  water,  and  take  care  of  such  stock  at 
his  own  expense  and  risk.  ♦  ♦  ♦  AH  persons  in 
charge  of  live  stock  will  be  passed  on  the  train  with  and 
to  take  care  of  the  stock,  and  will  be  expected  to  ride 
in  the  caboose  attached  to  the  train."  The  plaintiff 
claims  that  the  train  containing  his  car  left  Lisbon  at 
3  o'clock  in  the  afternoon  of  January  24,  and  that  he 
rode  in  his  car  to  Oedar  Rapids,  where  he  purchased  a 
lantern;  that  he  rode  in  the  caboose  from  Cedar  Rapids 
to  Belle  Plaine,  whei'e  there  was  a  change  of  con- 
ductors and  cabooses;  that  there  was  considerable 
delay  at  Belle  Plaine;  that  he  went  into  a  restaurant 
for  a  few  minutes,  and  when  he  came  out  could  not  find 
his  car;  that  he  then  purchased  a  ticket  for  Nevada,  and 
took  the  fir.st  west-bound  passenger  train  for  that  place 
in  order  to  catch  his  car;  that  he  reached  Nevada  a  little 
before  daylight,  and  failing  to  learn  anything  in  regard 
to  the  train  which  contained  his  car,  went  to  a  hotel 
and  waited  until  the  next  train  for  the  west  arrived; 
that  he  took  that  train  and  went  on  to  CJarroU,  and  there 
learned  that  his  property  had  been  destroyed  as  stated. 
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I.  The  plaintiff  testified  that  he  did  not  read  the 
shipping  contract  before  he  signed  it,  and  was  aeked, 
"Why  didn't  you?"   An  objection  by  the  defendant  was 

overruled,  and  the  plaintiff  was  permitted  to 
2  answer:   "Why,  the  freight  was  right  there,  and 

the  agent  says,  *Now,  you  want  to  get  right  on,  or 
you  will  have  to  wait  until  night.'  I  was  not  quite  ready 
for  it  yet.  I  left  a  coat  down  to  the  hotel,  and  a  lantern 
I  bought  at  Lisbon  I  did  not  get.  I  wanted  to  go  after  it, 
but  could  not  do  it,  and  a  man  eaid,  *You  are  a  fool  to 
have  that  agent  run  you  out  of  town  before  you  are 
ready.'  I  did  not  have  time  to  read  it  before  the  freight 
started."  A  motion  of  the  defendant  to  strike  out  the 
answer  as  immaterial  and  irrelevant  was  overruled,  and 
the  defendant  complains  of  the  ruling  which  permitted 
the  jury  to  consider  that  evidence.  We  do  not  think  it 
was  material  to  any  issue  presented  by  the  pleadings. 
In  an  amendment  to  his  petition  the  plaintiff  alleged 
that,  after  the  property  was  loaded,  the  agent  of  the 
defendant  presented  to  him  the  contract,  and  repre- 
sented it  to  be  a  pass  to  carry  him  to  Carroll,  and 
requested  him  to  sign  it,  and  that  he  understood  that  it 
was  a  pass;  that  it  seeks  to  change  the  liability  of  the 
defendant  in  regard  to  receiving,  transporting,  and 
delivering  the  property,  and  to  excuse  the  defendant 
for  negligence,  and  is  void  and  of  no  effect;  and  that  the 
only  purpose  for  which  it  was  given  was  to  pass  the 
plaintiff  as  a  passenger  in  the  caboose  of  the  train. 
There  is  no  controversy  over  the  fact  that  the  contract 
-  included  a  pass,  and  the  testimony  in  question  did  not 
tend  to  support  any  statement  contained  in  the  petition 
in  regard  to  the  contract,  excepting  that  it  was  intended 
to  pass  the  plaintiff  as  a  passenger,  and  should  not  have 
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been  admitted.    See  Mulligan  v.  Railway  Co.,  36  Iowa, 
188;  Wilde  v.  Transportation  Co.,  47  Iowa,  274. 

3  But  we  think  that  the  evidence  could  not  have 
been  prejudicial,  for  the  reason  that  the  charge 

to  the  jury  treated  the  contract  as  in  force,  and  required 
the  jury  to  so  consider  it 

IL    The  defendant  asked  the  court  to  instruct  the 

jury  that  "the  burden  is  upon  the  plaintiff  to  show,  by  a 

preponderance  of  the  testimony,  that  his  loss  did  not 

occur  by  reason  of  his  acknowledged  failure  to 

4  remain  upon  the  train  with  his  stock  and  care  for 
it  If  he  has  failed  to  show  you  by  such  pre- 
ponderance that  the  loes  was  not  occasioned  by  such 
failure  upon  his  part,  then  he  cannot  recover  in  this 
action."  The  defendant  also  afiked  the  court  to  instruct 
the  jury  that  the  burden  was  on  the  plaintiff  to  show 
that  his  loss  did  not  occur  by  reason  of  any  failure  on 
his  part  to  carry  out  his  agreement  to  take  care  of  the 
horses  while  in  transit,  and  that  the  mere  fact  that  he 
remained  at  Belle  Plaine  when  his  car  went  west, 
whether  left  accidentally  or  by  reason  of  his  own  negli- 
gence, would  not  excuse  him  from  his  contract  to  accom- 
pany the  stock,  or  notify  the  proper  officers  of  the 
defendant  that  he  had  been  left,  and  could  not  care  for 
the  stock.  The  court  refused  to  so  instruct,  and  charged 
the  jury  that,  to  entitle  the  plaintiff  to  recover,  he  must 
establish  by  a  preponderance  of  the  evidence  that  the 
fire  which  destroyed  his  property  was  not  occasioned  by 
any  act  of  negligence  on  his  part,  and  that,  if  he  estab- 
lished that  fact,  he  was  entitled  to  recover  for  the  prop- 
erty which  he  delivered  to  the  defendant.  It  is  said  in 
4  Elliott,  Eailroads,  section  1549,  that,  "where  the  owner 
accompanies  the  stock  under  a  special  contract  to  care 
for  them  himself,  he  may  well  be  presumed  to  be  as 
well  acquainted  with  the  facts  in  regard  to  their  loss 
or  injury  as  the  carrier,  and  as  they  may  have  been 
Injured  because  of  his  own  negligence,  or  because  of 
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their  inherent  nature  and  propensities,  and  not  by  the 
negligence  of  the  carrier,  it  is  but  just  to  require  him  to 
show  the  facte.  The  rule  in  ©uch  cases,  therefore,  is  that 
the  burden  of  proof  is  upon  the  plaintiff  to  show  that  a 
breach  of  duty  upon  the  part  of  the  carrier  caused  the 
injury  or  lose,  and,  if  the  carrier  is  liable  only  for  negli- 
gence, the  burden  is  upon  the  plaintiff  to  show  such  neg- 
ligence." See,  also.  Railroad  Co,  v.  Sherwood,  132  Ind. 
129  (31 N.  E.  Eep.  781).  But  we  do  not  think  this  case  ifi 
within  the  rule  of  the  authorities  cited.  Of  course,  the 
plaintiff  should  be  held  to  the  performance  of  hifi  part 
of  the  agreement,  but  there  was  nothing  in  the  circum- 
stances or  character  of  the  loss  shown  to  justify  the 
conclusion  that  it  resulted  from  the  absence  of  the 
plaintiff.  His  contract  did  not  require  him  to  ride  in  his 
car,  but  in  the  caboose,  and,  had  he  been  in  the  latter,  he 
could  not  have  prevented  the  fire  if  it  was  not  caused  by 
his  agency.  Therefore,  if  he  showed,  as  the  charge 
required  him  to  do,  that  the  fire  was  not  occasioned  by 
any  act  or  negligence  on  his  part,  he  was  entitled  to 
recover.  We  do  not  find  that  the  court  erred  with 
respect  to  instructions  refused  or  the  charge  given. 

III.     The  appellant  contends  that  the  verdict  and 
judgment  are  not  sustained  by  the  evidence.    There  is 
much  in  the  record  to  sustain  the  claim  thus  made.    The 
testimony  of  the  plaintiff  is  in  some  respects 
5  unreasonable,  and  in  conflict  with  facts  which 

must  be  regarded  as  established.  He  states  that 
the  train  which  contained  his  car  reached  Belle  Plaine 
about  midnight;  that  he  then  went  to  his  car  and 
remained  in  it  probably  half  an  hour  or  longer;  that 
there  were  three  bales  of  hay  in  the  middle  of  the  car, 
only  one  of  which  hadbeeu  opened;  that  he  found  every- 
thing in  it  in  good  order,  and  when  he  left  extinguished 
the  light  in  his  lantern,  placed  it  on  the  scat  of  the 
buggy,  closed  the  car  door,  and  probably  fastened  it, 
although  he  says  he  is  not  sure  as  to  that,  and  then  went 
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into  a  restaurant  for  warmth  and  eomething  to  eat; 
that  he  remained  in  the  restaurant  probably  "twenty 
minutes,  or  eo;"  that  there  were  several  trains  in  the 
yard,  and  switching  being  done;  that  he  went  to  the 
place  where  he  had  left  his  car,  but  could  not  find  it; 
that  he  made  inquiries,  but  could  not  learn  anything 
of  it;  that  he  finally  went  to  the  ticket  office,  purchased 
a  ticket  for  Nevada,  and  remained  at  the  station,  moet 
of  the  time  in  the  waiting  room,  for  three-quarters  of  an 
hour,  or  an  hour,  when  a  pas-senger  train  from  the  east 
arrived;  that  he  entered  one  of  the  cai*s  before  daylight, 
and  went  to  Nevada  to  catch  his  car;  that  when  he 
arrived  at  that  place  he  did  not  enter  the  depot,  although 
he  inquired  for  the  train  his  car  was  in,  but  did  not 
learn  anything  of  it;  that  he  went  to  a  hotel,  remained 
there  an  hour  or  two,  without  registering,  procured 
something  to  eat  in  a  candy  stoi  e,  and  went  to  the  depot 
about  9  o'clock;  that  he  asked  for  a  ticket  for  Carroll, 
but  was  given  one  for  Glidden;  that  he  took  the  train 
for  Carroll,  but  was  obliged  to  pay  twenty -two  cents 
fare  from  Glidden.  He  introduced  in  evidence  a  railway 
ticket  from  Belle  Plaine  to  Nevada,  which  he  state©  he 
purchased  in  the  former  place,  before  leaving  it  on  the 
morning  of  January  25,  but  which  he  says  the  conductor 
failed  to  take  up.  The  evidence  on  the  part  of  the 
defendant  shows  the  following :  The  freight  train  which 
contained  the  car  of  the  plaintiff  wa«  known  as  "No.  31/' 
aad  left  Belle  Plaine  for  the  we«t  at  twenty-seven  min- 
utes after  12  o'clock  midnight.  It  contained  seventeen 
loaded  and  empty  cars,  and  the  car  of  the  plaintiff  was 
the  second  one  from  the  caboose.  During  tho  night 
three  cars  were  set  out,  one  at  Tama,  one  at  Nevada, 
and  one  at  Ames.  A  brakeman  of  the  train  states  that 
a  few  minutes  before  the  train  left  Belle  Plaine  the 
plaintiff  came  into  the  caboose,  warmed  himself,  stated 
that  he  was  with  the  car  in  question,  and  asked  how 
noon  the  train  would  leave;  that  he  was  told  that  it 
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would  leave  eoon,  and  he  then  prepared  to  go  out;  that 
in  response  to  a  question,  he  said  he  was  going  to  his 
car;  that  he  was  told  he  had  better  remain  in  the  caboose 
on  account  of  the  cold,  but  that  he  took  his  lantern  and 
went  out  through  the  forward  door,  b&  though  he  were 
going  to  his  car;  and  that  he  was  not  in  the  caboose 
again.  The  train  stopped  for  coal  and  water  at  Lamoille, 
about  twenty-two  miles  east  of  Nevada,  and  while  there 
the  conductor  saw  a  light  in  the  plain tiflE's  car.  At 
Nevada  a  light  was  seen  in  the  car  by  the  conductor,  a 
brakeman,  and  the  fireman.  The  train  arrived  at  Ames 
a  few  minutes  after  5  o'clock,  and  remained  there  a  little 
more  than  half  an  hour.  It  does  not  appear  that  any 
light  was  seen  in  the  car  at  that  place.  Although  the 
conductor  passed  the  car  while  there,  he  did  not  notice 
anything  unsual  about  it  Just  after  the  train  com- 
menced to  move  from  Ames,  smoke  was  noticed  by  men 
in  the  caboose,  and  within  a  minute  or  two  a  fire  was 
discovered  in  the  car  in  question.  The  train  was  stopped, 
and  the  trainmen  went  to  the  car  and  looked  for  the 
plaintiff,  thinking  he  might  be  in  it  The  south  door 
of  the  car  was  found  open  far  enough  to  permit  a  man  to 
pass  through  the  opening.  Not  finding  the  plaintiff  in 
the  car,  one  of  the  trainmen  looked  along  the  track  for 
him,  thinking  he  might  have  jumped  from  the  car.  An 
investigation  of  the  car,  after  the  fire  was  extinguished, 
showed  that  the  fire  had  not  originated  below  the  car, 
as  from  a  hot  box,  but  inside.  No  bales  of  hay  were 
found,  although  it  is  shown  to  be  difficult  to  bum  baled 
hay,  and  that  it  bums  slowly.  Wire  used  for  baling 
was  found  scattered  about,  but  not  together,  as  though 
around  bales  which  had  been  burned.  The  bodies  of  but 
three  horses  were  found,  although  four  were  billed,  and 
recovery  for  four  is  sought.  The  first  passenger  train 
which  wont  west  from  Belle  Plaine  after  midnight, 
January  25,  was  No.  5,  which  left  at  3:23  o'clock  A.  M., 
and  did  not  stop  at  Nevada,  and  reached  Ames  at  5:40 
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o'clock  A.  M.,  leaving  three  minutes  later,  and  seven 
minutes  before  No.  31  left.  No  ticket  for  Nevada  was 
'  sold  at  Belle  Plaine  before  No.  5  left.  A  man  who  rode 
in  the  waycar  with  the  plaintiff,  just  before  reaching 
Belle  Plaine,  waited  at  the  depot  until  the  next  pas- 
senger train  for  the  west  left  and  went  out  on  it,  going  in 
the  car,  which  the  plaintiff  saye  he  was  in,  but  did  not 
see  him  at  the  depot  nor  in  the  car.  The  ticket  offered 
in  evidence  was  so  mutilated  that  all  means  of  ascer- 
taining from  it  the  date  on  which  it  was  issued  were 
destroyed.  There  are  other  circumstances  which  tend 
to  contradict  the  claim  of  the  plaintiff  that  he  did  not 
leave  Belle  Blaine  on  No.  31.  Four  witnesses  testified 
that  they  knew  the  reputation  of  the  plaintiff  for  truth 
and  veracity  in  the  neighborhood  where  he  had  Uved, 
and  that  it  was  bad,  and  they  testified  to  the 
same  effect  in  regard  to  his  moral  character.  No 
attempt  was  made  to  rebut  that  evidence.  After  a  very 
careful  examination  of  the  entire  record  in  this  case, 
we  reach  the  conclusion  that  it  is  so  clearly  established 
by  the  evidence  that  the  statements  of  the  plaintiff  with 
respect  to  his  leaving  Belle  Plaine,  and  his  arrival  at 
Nevada,  are  untrue,  and  that  he  was  responsible  for  the 
fire  which  destroyed  his  property,  that  the  district  court 
court  should  have  set  aside  the  verdict.  For  it  its  fail- 
ure to  do  so  the  judgment  rendered  is  eeveesbd. 


Cabby  E.  Cheney,  et  al..  Appellants,  v.  Amelia 
MoCollooh,  et  al. 

Conlinnanoes:  discretion:  Partition  Suit.  In  an  action  for  a  par- 
tition of  defendant's  land,  plaintiffs  moved  for  a  continuance  on 
the  ground  that  it  could  not  at  that  time  be  determined  whether 
the  personalty  would  be  sufficient  to  pay  the  debts  It  appeared 
8  that,  at  the  time  of  the  motion,  a  previous  order  authorizing  the 
sale  of  the  lands,  to  pay  the  debts,  was  in  force;  but  plaintiffs 
asserted  that  this  order  had  been  abandoned,  and  was  void  because 
no  statement  of  claims  was  made  or  disposition  of  personalty 
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shown  at  the  time  the  order  was  made  There  was  no  showing 
that  the  administrators  had  not  filed  their  reports,  nor  that  the 
sufficiency  of  personalty  to  pay  the  debts  could  not  then  be  deter- 
mined.   Held,  that  there  was  no  error  in  overruling  this  motion. 

-OoLLATEiox  ATTACK.    An  Order  for  the  sale  of  defendant's  land, 
4    made  in  the  absence  of  a  statement  of  the  claims  filed  or  a  show- 
ing as  to  the  disposition  of  the  personalty,  if  irregular,  is  not  void. 

Appeal:    trial  dk  novo.    A  certificate  by  the  trial  judge  in  a  case 
tried  as  in  equity,  that  the  foregoing  record  contains  all  the  evi- 

1  dence  "offered  and  introduced"  on  the  trial,  is  insufficient  to 
present  the  case  for  trial  de  novo,  it  must  appear  that  all  the 
evidence  offered,  introduced  and  rejected,  is  up. 

Review:    Evidence.    Alleged  error  in  dismissing  a  petition  for  parti- 

2  tion  of  land  cannot  be  determined  on  appeal,  where  all  the  evidence 
offered  on  the  trial  is  not  in  the  record. 

Appeal  from  Keokuk  District  Court. — Hon.  D.  Ryan, 

Judge. 

Saturday,  Dbobmbbr  18, 1897. 

Suit  to  partition  certain  real  estate  belonging  to 
the  estate  of  Martin  Pfaflf,  deceased.  The  trial  court 
dismissed  plaintiffs'  petition,  and  they  appeal. — 
Affirmed. 

G*  M.  Broum  for  appellants. 

Woodin  &  Son  and  Hamilton  <&  DonoKue  for  appel- 
lees. 

Deembr,  J. — The  case  was  tried  as  in  equity,  and 
the  trial  judge  made  a  certificate  in  which  he  said  "that 
the  foregoing  record  contains  all  the  evidence  offered 

and  introduced  on  the  trial.''  The  abstract 
1  recitcfi  that  it  contains  all  the  evidence  offered 

and  introduced  upon  the  trial.  Neither  of  these 
statements  is  sufficient  to  present  the  case  for  trial 
de  novo.     Wallick  v.  Pierce,    102  Iowa,  746;  Beed  v. 
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Larrison,  77  Iowa,  399;  Bank  v.  Ash,  85  Iowa,  74,  and 
cases  cited  therein. 

Appellants'  counsel  have  assigned  errors,  but  with 

one  exception,  a  solution  of  the  errors  complained  of 

depends  upon  a  consideration  of  the  evidence.     This 

exception  is  a  complaint  that  the  court  erred  in 

2  overruling  plaintiffs'  motion  for  a  continuance. 
The  motion  was  based  upon  the  ground  that  it 

could  not  at  that  time  be  determined  whether  the  per- 
sonal assets  would  be  sufficient  to  pay  the  debts  of  the 
deceased ;  or  all  the  debts,  except  such  as  were  secured 
by  the  mortgages  upon  the  real  estate  sought  to 

3  be  partitioned.   A  request  that  the  administrator 
be  required  to  file  a  report  at  the  next  term  of 

court,  showing  the  amount  of  assets,  and  to  the 
extinguishment  of  what  debts  the  assets  had  been 
applied,  was  also  embodied  in  the  motion.  At  the  time 
this  motion  was  filed,  the  issues  had  been  made  up,  and 
from  the  pleadings  we  gather  the  following:  Plaintiff 
and  defendants  are  the  representatives,  and  mort- 
gagees of  Martin  Pfaff,  who  departed  this  life  on 
the  second  day  of  January,  1894,  seized  of  the  real 
estate  sought  to  be  partitioned.  The  mortgagees 
answered  setting  forth  their  claims,  and  further  plead- 
ing that  the  claims  against  the  estate  amounted  to  more 
than  six  thousand,  eight  hundred  dollars,  and  the  per- 
sonal property  belonging  thereto  amounted  to  but  one 
thousand  and  twenty-two  dollars;  that,  at  a  former 
term  of  court,  an  order  was  made  authorizing  the  admin- 
istrator to  sell  the  real  estate  in  controversy,  except  the 
homestead  for  the  purpose  of  paying  the  debts;  and  that 
this  order  was  in  full  force.  The  widow  answered  that 
she  was  unable  to  elect  as  to  which  she  would  take — 
homestead  or  dower, — until  the  debts  of  the  estate  were 
fully  settled.  And  the  administrators  pleaded  an  order 
of  court,  dated  April  11,.  1894,  authorizing  them  to  sell 
the  real  estate  described  in  the  petition  for  the  payment 
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of  the  debts  of  the  deceased;  that  the  debts  amounted  to 
four  thousand,  eight  hundred  dollars,  and  that  they  had 
but  nine  hundred  dollars  with  which  to  pay  them;  that 
they  had  made  every  effort  to  sell,  but,  on  account  of  the 
financial  depression,  were  unable  to  do  so.  In  reply,  the 
plaintiffs  denied  the  validity  of  the  order  to  sell,  for  the 
reason  that  no  statement  of  the  claims  filed  was  made, 
or  di-sposition  of  personal  property  shown,  at  the  time 
the  order  was  made,  and  further  pleaded  that  the 
administrators  had  abandoned  their  efforts  to  sell 
under  the  order  made.  They  further  pleaded  that  the 
widow  had  elected  to  take  homestead  in  lieu  of  dower, 
and  that  she  was  able  to  determine  the  situation  of  the 
estate,  for  that  the  time  had  long  since  expired  for  the 
filing  of  claims.  They  also  pleaded  that  there  was  suflS- 
cient  personal  property  on  hand  with  which  to  pay  all 
claims.  They  further  pleaded  that  there  were  sufficient 
assets  from  the  personal  property  to  pay  all  unsecured 
debts,  and  that  the  proceedings  to  sell  had  been 
abandoned. 

An  application  for  a  continuance  is  addressed 
peculiarly  to  the  sound  discretion  of  the  judge,  and  his 
ruling  thereon  will  not,  as  a  general  rule,  be  interfered 
with,  unless  it  clearly  appears  that  this  discretion  has 
been  abused,  and  injustice  done  thereby.  Widner  v. 
Hunt,  4  Iowa,  355;  Boone  v,  Mitchell,  33  Iowa,  45;  State 
V.  Wells,  61  Iowa,  629.  That  there  was  no  abuse  of  dis- 
cretion is  clearly  shown  when  we  consider  the  status  of 
the  case  at  the  time  the  motion  was  filed.  Here  an 
order  had  been  made  to  sell  this  very  real  estate  for  the 
payment  of  debts;  and,  while  the  plaintiffs  were  insist- 
ing that  the  order  was  void  and  had  been  abandoned, 
yet  they  did  not  need  any  time  in  which  to  prepare  to 

meet  this  issue.    Moreover,  the  order  for  the  sale 
4  was  not  subject  to  the  attack  made  upon  it    It 

may  have  been  irregular,  but  was  not  void.  Mor- 
row V.  Weed,  4  Iowa,  77;  Mj/ers  v.  Davis,  47  Iowa,  325. 
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There  vb  no  showing  that  the  administrators  had  not 
filed  their  reports  as  required  by  law,  and  it  does  not 
appear  that  the  court  could  not  at  that  time  determine 
whether  the  personal  assets  were  sufficient  to  pay  debts. 
There  was  no  error  in  overruling  the  motion. 

Appellants  contend  that  the  court  erred  in  dismiss- 
ing their  petition.  We  cannot  determine  this  question 
nor  any  other  question  argued,  for  the  reason  that  we 
do  not  have  all  the  evidence  offered  upon  the  trial.  No 
error  api)ears,  and  the  judgment  is  affirmed. 


Patsy  Sherod  v.  Jennie  K.  Ewell,  Appellant. 

Real  Property:     acknowlbdgment  of  deed:     Forged  deed.    The 

2  fact  that  a  deed  to  which  the  signature  of  a  wife  was  forged  was 
recorded,  does  not  give  one  the  right  to  rely  upon  her  execution  of 

3  the  instrument  when  there  is  no  pretense  that  she  acknowledged 
it,  for  an  unacknowledged  deed  is  not  entitled  to  record.  Code 
(McClain's)  section  8113. 

Partition:  priokity  of  title.  The  fact  that  real  property  was  sold 
upon  execution  sale  and  the  plaintiff's  dower  right  thereby  cut 

4  off,  under  McClain's  Code,  section  3044,  cannot  be  urged  by  the 
defendant  in  an  acion  for  partition  when  such  defendant  does 
not  stand  in  privity  with  the  purchaser  at  such  sale,  but  claims 
under  a  hostile  title. 

Evidence:     presumption  of  death.     Undisputed  evidence  that  a 

1  man  has  been  absent  from  home  and  unheard  from  for  seventeen 
years,  although  his  family  have  continued  to  reside  in  the  same 

8  place,  will  warrant  the  conclusion  that  he  is  dead;  and  his  wife  is 
entitled  to  dower  in  his  lands. 

A^iidication:    estoppel:    Parties.    One  not  made  a  party  defendant 
3    to  an  action  is  not  concluded  by  the  decree  rendered  therein. 

Pleading:    estoppel.    An  estoppel  which  is  not  pleaded  cannot  be 

2  taken  advantage  of. 

Appeal  from  Wayne  District  Court. — Hon.  W.  H.  Ted- 
ford,  Judge. 

Saturday,  December  18,  1897. 


wSi 
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Action  for  partition  of  certain  land.  Decree  that 
plaintiflE  is  the  owner  of  the  undivided  one-third  part  of 
said  land,  and  that  the  defendant  te  the  owner  of  an 
undivided  two-thirds  part  of  said  land,  and  conlirming 
eaid  respective  shares,  and  ordering  partition.  The 
defendant  appeals, — Affirmed. 

Freeland  &  Evans  for  appellant. 

Miles  &  Steele  for  appellee. 

KiNNB,  C.  J. — L  From  the  pleadings  and  evidence 
the  following  facts  are  established:  On  and  prior  to 
September  25, 1877,  plaintiff  was  the  wife  of  Charles  M. 
Sherod,  and  said  parties  lived  together  as  husband  and 
wife,  in  Wayne  county,  Iowa,  on  the  land  in  controversy. 
As  the  fruit  of  said  marriage,  there  were  born  to  plaintiff 
and  her  said  husband  three  children,  who  have  alwaye 
lived  with  the  mother.  On  August  16, 1876,  said  Charles 
M.  Sherod  conveyed  by  warranty  deed,  to  Amos  0. 
Sherod,  the  land  in  controversy.  Said  deed  purported 
to  be  signed  by  the  plaintiff,  but  did  not  purport  to  be 
acknowledged  by  her.  In  fact,  she  never  signed  said 
deed,  nor  did  she  authorize  any  one  to  sign  it  for  her. 
February  8, 1877,  Amos  C.  Sherod  (unmarried)  executed 
and  delivered  to  C.  M.  Shero<l  a  warranty  deed  to  said 
land.  Prior  to  executing  said  last-mentioned  deed,  and 
on  January  1,  1877,  Amos  C.  Sherod  (unmarried)  exe- 
cuted a  note  to  John  M.  Ewell  for  one  thousand  dollars, 
due  January  1, 1882,  and  secured  by  a  mortgage  on  the 
same  land.  September  25,  1877,  Charles  M.  Sherod 
left  his  home,  wife,  and  family,  witliout  cause,  and  has 
not  been  heard  from  by  the  wife  or  children  since 
August,  1878.  In  1879  said  John  M.  Ewell  procured  a 
judgment  and  a  decree  of  foreclosure  of  his  mortgage  on 
the  land  in  controversy,  and  on  March  13, 1880,  received 
a  sheriff's  deed  to  the  same  on  a  sale  had  on  an  execution. 
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issued  on  eaid  decree,  Ewell  and  the  defendants  have 
had  possession  of  said  land  under  said  sheriflE's  deed 
since  its  execution.  October  23, 1877,  one  Lloyd  Selby 
recovered  a  judgment  in  the  district  court  of  Wayne 
county,  Iowa,  again-st  C.  M.  Sherod,  and  under  an  execu- 
tion issued  on  said  judgment  said  land  was  sold,  and  on 
December  18, 1878,  he  received  a  sheriflE^s  deed  therefor. 
Selby  never  went  into  possession  of  the  land,  or  exer- 
cised any  acts  of  ownership  over  it.  June  15, 1895,  Selby 
made  a  quitclaim  deed  of  said  land  to  the  plaintiff. 
John  M.  Ewell  died  prior  to  the  commencement  of  this 
action,  and  by  his  will  he  devised  to  the  defendant  all  the 
right,  title,  and  interest  he  had  in  said  land.  Appellant 
contends  (1)  that  plaintiff  relinquished  her  dower  in 
the  deed  of  date  August  16, 1876;  (2)  that,  if  she  did  not 
sign  the  above-mentioned  deed,  she  afterwards  ratified 
the  signing  of  her  name  thereto;  (3)  that  the  dower  right 
of  plaintiff  (if  any  remained)  was  extinguished  by  the 
sale  under  the  Ewell  execution;  (4)  that  the  sale  under 
the  Selby  execution  extinguished  plaintifif^s  right  of 
dower. 

11.  Qaim  is  made  that  the  evidence  does  not  war- 
rant the  conclusion  that  C.  M.  Sherod  is  dead.  The  rule, 
as  laid  down  in  1  Greenleaf,  Evidence  (15th  ed.),  section 
41,  is:    "But,  after  the  lapse  of  seven  years,  without 

intelligence  concerning  the  person,  the  presump- 
1  tion  of  life  ceases,  and  the  burden  of  proof  is 

devolved  on  the  other  party."  So,  in  1  Jones, 
Evidence,  section  57,  it  is  said:  "If  a  man  leaves  his 
home,  and  goes  to  parts  unknown,  and  remains  unheard 
from  for  the  space  of  seven  years,  the  law  authorizes 
to  those  that  remain  the  presumption  of  fact  that 
he  is  dead."  "A  presumption  of  the  death  of  a  party 
does  not  arise  until  he  has  been  absent,  without  intelli- 
gence concerning  him,  for  the  period  of  seven  years." 
State  V.  Henke,  58  Iowa,  458;  Tisdale  v.  Insurance  Co.^ 
26  Iowa,  176;  Seeds  v.  Grand  Lodge,  93  Iowa,  175.    A 
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multitude  of  authorities  might  be  cited  in  supi)ort  of 
the  above  rule.  In  this  case  C.  M.  Sherod  had,  at  the 
time  of  the  trial,  been  absent  from  his  home  for  a  period 
of  almost  seventeen  years.  The  evidence  is  abundant 
and  undisputed  as  to  his  absence,  and  that  he  has  not 
been  heard  from  by  hie  wife  or  children  for  nearly 
seventeen  years,  though  they  have  all  of  this  time  con- 
tinued to  reside  in  Wayne  county. 

III.  It  appears  without  conflict  that  plaintiff 
never  signed,  nor  authorized  her  name  to  be  signed  to, 
the  deed.    The  pretended  signature  of  her  name  was  a 

forgery.      The    pretended    signature    was    not 

2  acknowledged.    Whether  or  not  plaintiflE  would 
be  estopped  by  her  silence,  after  knowing  of  the 

pretended  signature  of  her  name  to  the  deed,  we  need 
not  consider.  It  is  suflRcient  to  say  that  no  estoppel  is 
pleaded. 

IV.  The  dower  right  of  the  plaintiff  was  not 
affected  by  the  sale  under  the  Ewell  mortgage.  She 
was  not  made  a  party  to  that  action,  and  hence  could 

not  be  concluded  by  the  decree.    Not  having,  in 

3  fact,  signed  the  deed,  and  there  being  no  pre- 
tense that  she  had  acknowledged  it,  it  was  not 

properly  or  lawfully  recorded,  and  it  therefore  imparted 
no  notice,  and  no  one  had  a  right  to  rely  upon  the  fact 
that  the  plaintiff  had  apparently  signed  the  deed. 
McClain's  Code,  section  3113;  Willard  v.  Cramer,  36 
Iowa,  22;    Greenwood  v.  Jenswold,  69  Iowa,  53. 

V.  Finally,  it  is  said  that  the  execution  sale  to 
Selby  bars  the  plaintiflE's  right  to  any  interest  in  the 
land.     This   claim  is  based  upon  the  provisions   of 

McClain^s  Code,  section  3644,  which  reads :   "One- 

4  third  in  value  of  all  the  legal  or  equitable  estates 
in  real  property,  possessed  by  the  husband  at  any 

time  during  the  marriage,  which  have  not  been  sold  on 
execution  or  any  other  judicial  sale,  and  to  which  the 
wife  has  made  no  relinquishment  of  her  right,  shall  be 
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Bet  apart  as  her  property  in  fee  simple,  if  she  survive 
him."  It  will  be  remembered  that  Selby  sold  this  land  on 
a  judgment  against  the  husband  alone.  Manifestly, 
this  statute  applies  to  the  ease  of  one  holding  an  interest 
in  land  under  or  by  virtue  of  the  execution  sale  referred 
to,  or  who  at  least  stands  in  privity  to  the  purchaser 
under  such  execution  and  sale.  Now,  appellant 
derived  her  right,  title,  and  interest  to  this  land,  if  she 
had  any,  through  the  will  of  her  father.  That  interest 
is  not  only  not  one  of  privity  with  Selby,  but  it  is 
hostile  and  adverse  to  any  interest  he  might  have  had 
by  virtue  of  this  sale  and  deed  under  his  judgment. 
Appellant  is  not  claiming  title  under  Selby.  She 
received  no  right  from  him,  or  by  virtue  of  the  sale  to 
him,  and  therefore  is  in  no  sense  in  privity  with  him. 
She  cannot,  therefore,  predicate  a  claim  to  this  land 
upon  a  title  to  which  she  is  not  only  a  stranger,  but 
which  was  held  in  hostility  to  the  title  under  which  she 
claims.  The  Selby  sale  is  not,  then,  such  a  sale  on  execu- 
tion as,  in  favor  of  the  appellant,  will  bar  plaintiflE'a 
dower  claim.  Our  construction  of  the  statute  finds  sup- 
port in  principle  in  the  following  cases:  Kitzmiller  v. 
Van  Rensselaer ^IQ  Ohio  St  63;  P^ley  v.  Bennett,  11 
Mass.  298;  Robinson  v.  Bates,  3  Mete.  (Mass.)  40;  Mai- 
loney  v.  Roran^  49  N.  Y.  111.     The  decree  below  m 

AFFIBMSD. 


S.  A.  Hoyt  v.  M.  W.  Beach,  Appellant. 

Pleading:     kbpetition:    Judicial  notice.     The  court  will  grant  a 
motion  to  strike  out  an  answer  when  the  matter  contained  therein 

1  is  the  same  in  substance  as  the  allegations  in  former  answers  to 
which  demurrers  have  been  sustained,  although  it  contains  a  pre- 
liminary statement  withdrawing  all  former  answers  and  amend- 
ments. The  court  still  takes  judicial  notice  that  the  withdrawn 
pleadings  stated  matter  yulnerable  to  demurrer. 
Voi.  104  la— 17 
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iBteregt:  judgments.  Interest  may  be  allowed  on  a  judgment  for 
costs  and  attorney^  fees,  from  the  date  of  the  entry  of  the  Judg- 
2  ment  (Code  1878,  section  3078),  citing  Parker  v,  8taU,  85  N.  B. 
Rep.  (Ind.)  1105;  QalbraUh  v.  WaUcer,  96  Pa.  481;  Haydmv.  H^- 
feran,  68  N.  W.  Rep.  (Mich.)  59;  Linck  v,  LUehfleld,  81  111.  App. 
104;  Palmer  v.  Glover,  78  Ind.  582;  BaU$  v,  WiUon,  18  Colo.  287; 
XmmUt  V,  Brophy,  42  Ohio  St.  82. 

Appeal  from  Carroll  District  Court.— Ron.  Z.  A.  Chuboh, 

Judge. 

Saturday,  Dbobmbbr  18, 1897. 

Action  at  law  upon  prwnuwory  Botes.  Verdict  and 
judgment  for  the  plaintifl.  Defendant  appeals.^* 
Affirmed. 

F.  M.  Davenport  for  appellant. 

J.  P.  Conner  for  appellee. 

KiNNB,  C.  J. — ^I.     Without  reciting  all  the  facts  of 
the  ease,  it  may  be  said  that  this  appeal  is  from  an  order 
of  the  trial  court  fiustaining  a  motion  striking  counts  2 
and    3    of    the    defendant's    answer.      Some 
I  four    grounds    were    stated    in    the    motion 

as  to  each  count.  It  does  not  appear  from 
the  record  upon  what  ground  the  motion  was  sus- 
tained. The  principal  ground  of  the  motion  was 
that  the  answer  was  a  repetition,  in  subetance,  of 
the  former  answer  and  amended  and  substituted 
answers  filed  by  the  defendant,  to  which  demurrers  had 
been  sustained.  The  appellant  claims  that  the  last 
answer  is  not,  in  fact,  a  repetition  of  the  former  answer, 
and  that  if  it  was,  as  by  a  preliminary  statement  in  the 
last  answer  to  which  the  motion  was  directed,  all  former 
answers  and  amendments  were  withdrawn,  the  last 
answer  could  not  be  stricken  as  being  a  repetition  of 
matters  contained  in  former  answeie,  as  such  answera 


Dec.  1897]  Hoyt  v.  Beach.  269 

could  no  longer  be  considered.  An  examination  of  the 
record  shows  that  the  last  answer  diflEers  in  no  material 
respect  from  thoee  to  which  demurrers  were  sustained. 
Some  new  matter  is  found  in  this  last  answer,  but  it  is 
eimply  a  conclusion  drawn  from  the  same  facts  pleaded 
in  both  answers.  Under  the  established  rule  of  plead- 
ing, it  is  proper  to  strike  an  answer  which  is,  in  sub- 
stance, a  mere  repetition  of  allegations  which  have  been 
held  insuflflicient  on  a  demurrer  to  a  former  answer  in 
the  same  case.  Epley  v.  Ely,  68  Iowa,  70;  Mayer  v. 
Woodbury  J  14  Iowa,  57;  Robinson  v.  Erickson,  25  Iowa, 
85;  Phoenix  Ins.  Co.  v.  Findlpy,  59  Iowa,  591.  Whether 
the  operation  of  the  rule  would  be  affected  by  the  state- 
ment in  the  last  answer  that  all  former  answers  and 
amended  answers  are  withdrawn  has  not  been  deter- 
mined by  this  court.  Now,  an  answer  may  be  with- 
drawn; but  the  fact  that  it  has  been  once  filed,  and  that 
the  facts  set  forth  therein  have  been  held  insufficient  on 
a  demurrer,  remains  a  matter  of  record,  and  is  within 
the  judicial  notice  of  the  court,  acting  upon  the 
motion  to  strike  the  pleading;  and  the  operation  of  the 
rule  mentioned  cannot  be  affected  by  the  withdrawal  of 
the  former  pleading,  which  is  made  in  the  latter  plead- 
ing. Any  other  rule  would  permit  parties  to  continue 
indefinitely  to  file  pleadings  which  were  mere  repeti- 
tions of  former  pleadings,  which  had  been  held  bad  on 
demurrer.  Such  a  construction  would  tend  to  disorder 
and  a  disrespect  for  the  rulings  of  the  court,  would  delay 
judicial  procedure,  and  interfere  with  the  orderly 
administration  of  justice.  The  matter  contained  in 
the  answer  last  filed  being  the  same,  in  substance,  as 
the  allegations  contained  in  former  answers,  to  which 
demurrers  had  been  sustained,  the  court  properly  sus 
tained  the  motion  to  strike. 

II.  In  entering  the  judgment,  the  court  provided 
that  the  judgment  for  costs  and  attorney's  fees  should 
draw  interest  at  six  per  cent,  per  annum  from  the  date 
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of  entry  of  the  judgment  Appellant  contends  that  this 
was  erroneous.  No  authorities  are  cited  to  show 
2  that  interest  should  not  be  allowed  on  attorney's 
fees  and  costs.  The  allowance  of  interest  on 
judgments  is  controlled  entirely  by  statute.  At  common 
law,  judgments  carried  no  interest  2  Black,  Judg- 
ments, sections  880,  98L  Our  statute  provides  that 
interest  shall  be  allowed  on  all  money  due  on  judgments 
and  decrees  of  courts  at  the  rate  of  six  cents  on  the  one 
hundred  by  the  year,  unless  a  different  rate  is  fixed 
by  the  contract.  Code  1873,  section  2078.  But  few 
adjudicated  cases  are  to  be  found  which  determine  the 
right  to  interest  on  costs,  and  these  are  by  no  means 
in  harmony.  In  Indiana  it  is  held  that  a  judgment  for 
costs  bears  interest,  but  that  there  is  no  statute  authoriz- 
ing the  allowance  of  interest  on  "fees,''  and  that  a  wit- 
ness or  officer  takes  his  fees  as  taxed  without  interest 
Parker  v.  State,  135  Ind.  534  (35  N.  E.  Rep.  1105).  See 
Galbraith  v.  Walker ,  95  Pa,  St  481.  In  some  of  the 
states  interest  on  costs,  which  seem  also  to  embrace 
fees,  is  allowed.  Hai/den  v.  Hefferan,  99  Mich.  262  (58 
N.  W.  Rep.  59);  Linck  v.  City  of  Litchfield,  31  111.  App. 
104;  Palmer  v.  Glover,  73  Ind.  532;  Bates  v.  Wilson,  18 
Colo.  287  (32  Pac.  Rep.  615);  Emmitt  v.  Brophij,  42 
Ohio  St.  82.  Money  due  on  a  judgment  for  costs  is  as 
much  money  due  on  a  judgment  as  is  money  due  on  a 
judgment  for  damages,  and  this  is  true  whether  such 
costs  embrace  the  fees  of  witnesses  or  officers  or 
attorney's  fees.  While  we  think  it  has  been  the  under- 
sanding  that  costs  did  not  draw  interest,  still  we  dis- 
cover nothing  in  our  statute  allowing  interest  on  judg- 
ments which  limits  its  allowance  to  the  judgment  for 
damages  only.  There  was  therefore  no  error  in  provid- 
ing that  the  costs  and  attorney's  fees  should  draw  inter- 
est— Ajfibmbd. 
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Landon  Davis,  Executor,  v.    W.    T.    Close,  et   aL^ 

Appellants. 

WiUs:  ADEMPTION  OF  LEGAOT.  A  bequest  of  a  specific  amount  to 
testator's  son  to  be  paid  by  deducting  the  same  from  the  amount 
due  from  the  son  to  the  testator,  as  evidenced  by  notes,  is  specific, 
and  is  adeemed  by  the  father's  returning  the  notes  to  the  son, 
during  his  lifetime. 

Appeal  from  Wayne  District  Court. — Hon.  W.  H.  Tbd- 
FOBD,  Judge. 

Saturday,  Dbobmber  18, 1897. 

This  is  a  proceeding  to  obtain  a  construction  of  the 
will  of  Joeeph  Close,  deceaaed..  The  trial  court  held  that 
a  certain  legacy  to  W.  T.  Close  waa  specific,  and  had  been 
adeemed  before  the  testator's  death.  The  legatees 
appeal. — Affirmed. 

Freeland  &  Evans  for  appellants. 

Miles  &  Steele  for  appellee, 

Debmbr,  J. — The  fourth  clause  of  the  will  is  as  fol- 
lows: "I  give,  will,  and  bequeath  unto  my  eon  William 
Thomas  Close  the  eum  of  one  thousand  dollars,  to  be 
paid  by  deducting  the  eame  from  the  amount  he  owes 
me,  as  evidenced  by  notes  I  hold  on  him."  In  the  third 
clause  he  gave  a  granddaughter  one  thousand  dollars 
in  bank  stock,  as  well  as  some  real  estate;  in  the  fifth,  to 
a  son,  a  certain  forty  acres  of  real  estate  ;in  the  sixth,  a 
certain  forty  acres  of  real  estate  to  a  daughter;  in  the 
seventh,  eighth,  and  ninth,  one  thousand  dollars  to  each 
of  three  daughters;  and  in  the  teuth  he  gave  the  residue 
of  his  estate  to  his  sons  and  daughters  and  grand- 
daughter, share  and  share  alike.    At  the  time  of  the 
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execution  of  the  will  the  testator  held  a  note  for  seven 
hundred  dollars  executed  by  W.  T,  and  J.  F.  Close 
jointly,  and  a  note  for  three  hundred  dollars  executed 
by  W.  T.  Close  individually.  Shortly  before  his  death 
the  deceased  surrendered  these  notee  to  his  eon  W.  T. 
Close.  Appellant  contends  that  the  will  did  not  take 
effect  until  the  death  of  the  testator,  and  that  the  legacy 
to  W.  T.  Close  is  not  specific,  but  demonstrative,  and 
that  he  is  entitled  to  one  thousand  dollars  from  the  gen- 
eral estate  of  hie  father;  while,  on  the  other  hand,  appel- 
lee insists  that  the  legacy  is  specific,  and  that  it  wae 
adeemed  by  the  testator  before  his  death. 

"A  legacy  is  said  to  be  general  when  it  is  not 
answered  by  any  particular  portion  of,  or  article  belong- 
ing to,  the  estate,  the  delivery  of  which  will  alone  fulfill 
the  intent  of  the  testator;  and  when  it  is  so  answered  it 
is  said  to  be  a  specific  legacy,  because  it  consists  of  some 
specific  thing  belonging  to  the  estate,  which  is  by  the 
legacy  intended  to  be  transferred  in  specie  to  the  lega- 
tee." Smith  V.  McKitterickj  51  Iowa,  548.  See,  also, 
Evans  v.  Hunter^  86  Iowa,  416.  Whether  a  legacy  is 
specific  or  general  depends  upon  the  intention  of  the 
testator,  to  be  derived  from  the  language  used  in  the 
bequest,  construed  in  the  light  of  all  the  provisions  of 
the  will.  Davis  v.  Crandall,  101  N.  Y.  311  (4  N.  E.  Kep. 
721).  If  the  intent  is  to  have  it  paid  without  reference  to 
the  fund  upon  which  it  is  primarily  a  charge,  it  ie  gen- 
eral; but  when  it  is  to  be  paid  out  of  a  particular  fund, 
and  not  otherwise,  it  is  specific.  Stevens  v.  Fisher,  144 
Mass.  114  (10  N.  E.  Eep.  803).  Applying  these  rules  to 
the  case  at  bar,  it  is  clear,  we  think,  that  the  legacy 
was  specific;  for  the  one  thousand  dollars  bequeathed  to 
W.  T.  Close  was  to  be  satisfied  by  deducting  the  same 
from  the  amount  of  the  notes  the  testator  then  held 
against  him.  It  was  not  intended  that  he  should  be 
paid  one  housand  dollars  out  of  the  general  estate,  and 
without  reference  to  the  notes  upon  which  it  was  made 
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a  charge.  The  other  provisions  of  the  will  tend  to 
strengthen  this  conclusion;  for  it  ifl  evident  that  the 
testator  intended  to  bequeath  to  each  of  his  children 
one  thousand  dollars,  or  its  equivalent,  and  thus  place 
them  practically  upon  an  equality.  To  hold  that  W.  T. 
CJlose  should  not  only  have  the  notes,  but  an  additional 
one  thousand  dollars  as  well,  would  be  taking  from  the 
other  children  to  benefit  him.  Evidently,  this  was  not 
the  testator's  intention.  But,  whether  this  be  true  or 
not,  the  rule  seems  to  be  well  settled  that  if  a  legacy  be 
given  by  a  parent,  or  one  standing  in  loco  parentis,  and 
the  testator  afterwards  make  an  advancement  or  gift 
of  money  or  property  ejusdem  generis  to  the  same  bene- 
ficiary, the  presumption  will  arise  that  the  gift  was 
intended  in  satisfaction  of,  or  substitution  for,  the  prior 
legacy,  and,  unless  this  presumption  be  rebutted,  an 
ademption,  in  full  or  pro  tanta,  as  the  gift  is  equal  to 
or  less  than  the  prior  benefit,  will  occur.  Richardson  v. 
Eveland,  126  111.  Sup.  37  (18  N.  E.  Eep.  308;  1  L.  B.  A. 
203);  1  Pomeroy,  Equity  Jurisdiction,  sections  554-557; 
Story,  Equity  Jurisdiction,  sections  1111,  1112;  Rich- 
ards V.  Humphreys^  15  Pick,  133;  Beach,  Modern  Equity, 
sections  1047,  1050.  When  the  testator  surrendered 
the  notes  to  his  son,  he  made  him  a  gift  of  the  same  gen- 
eral nature  as  he  intended  to  confer  upon  him  by  will, 
and  the  presumption  that  it  was  intended  as  a  satis- 
faction of  the  legacy  is  not  met  by  any  showing  on  the 
part  of  the  legatee  to  the  contrary.  It  was  practically 
the  same  amount  as  bequeated  by  the  will ;  for  it  is  evi- 
dent that  the  testator,  in  the  fourth  paragraph  of  his 
will,  considered  the  note  for  seven  hundred  dollars  as  an 
individual  liability  of  W.  T.  CSlose,  as  it  in  fact  was  in 
law.  There  was  therefore  an  ademption  in  full.  The 
case  of  Wheeler  v.  Wood,  104  Mich.  414  (62  N.  W.  Rep. 
577),  is  quite  like  the  one  at  bar;  and  it  was  there  held 
that  a  legacy  similar  to  this  one  was  specific,  and  had 
been  satisfied  or  adeemed.    Frank  v.  Frank,  71  Iowa, 
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646,  ifi  not  in  conflict  with  these  viewB.  In  that  case  the 
devise  was  of  real  and  personal  property  to  a  certain 
amount,  and  was  thus  qualified:  "This  amount  is  in 
notes  euch  as  Mary  P.  Frank,  the  executor  of  my  will, 
may  turn  over  to  them.'^  We  said  in  that  caae:  "TOie 
will  clearly  expresses  the  intention  of  the  testator  to 
give  to  each  legatee  six  hundred  dollars,  and  a  different 
intention  is  not  expressed  in  the  clause  speaking  of  the 
notes.  *  *  *  In  our  opinion,  the  testator  intended 
that  each  legatee  ehould  have  |600,  which  the  executw 
could  pay  in  notes  of  that  value,  or  which  would  yield 
that  eum.  If  the  notes  do  not  yield  that  amount,  or 
there  should  not  be  good  notee  of  that  value  in  the  hands 
of  the  executor,  the  sum  is  to  be  made  up  from  other 
property  of  the  estate."  Buch  is  not  the  caee  at  bar. 
Here  the  one  thusand  dollars  is  to  be  paid  by  deducting 
that  amount  from  the  sum  due  from  the  legatee,  which, 
as  we  have  eeen,  was  of  the  same  amount  a^  the  legacy, 
and  not  from  any  other  fund.  In  the  cited  caee  there 
was  no  intent  to  relieve  the  general  estate  from  liability, 
while  in  the  case  at  bar  the  bequest  is,  in  effect,  a  gift 
of  the  debt  itself,  as  distinguished  from  a  definite  sum  of 
money.  A  careful  examination  of  the  case  In  re  New- 
combos  Will,  98  Iowa,  176,  relied  upon  by  appellant, 
will  disclose  that  it  ie  in  entdre  harmony  with  the  con- 
clusions reached  in  this  opinion.  The  trial  court  prop- 
erly construed  the  will,  and  its  judgment  is  affibmsd. 


The  Sbourity  Fire  Insurance  Company  v.  Christ 
Hansen,  et  al.y  Appellants. 

J>ondfl:  DEATH  OF  obligor:  Estates.  The  liability  of  a  surety  on  a 
bond  of  an  insurance  agent,  conditioned  that  such  agent  will  per- 
form all  duties  as  such,  and  at  the  termination  of  the  agency,  by 

'3  resignation,  removal  or  otherwise,  faithfully  account  with  the 
company  and  pay  over  all  money  due,  is  not  terminated  by  the 
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death  of  the  surety,  bat  oontinues  against  his  estate  and  its  dis- 
tributees, where  the  bond  provides  that  such  surety  binds  hyn- 
self,  his  ''heirSy  executors  and  administrators." 

Claims  Against  Estates.    Code  1878,  section  2431,  fixing  a  period  in 

which  claims  against  the  estate  of  a  deceased  person  shall  be  - 
1    filed,  does  not  apply  to  contingent  and  undetermined  claims  grow- 
3    ing  out  of  a  bond  given  by  decedent  to  stand  good  for  the  business 
conduct  of  an  insurance  agent,  such  claims  arising  after  that 
period  has  expired. 

Appeal  from  Clinton  District  Court. — Hon.  W.  F.  Bebb- 
BTAN,  Judge. 

Satubdat,  Dboxmbbb  18, 1897. 

Dbpend ants'  demurrer  to  plaintiff's  petition  being  ^ 
overruled,  and  defendants  electing  to  stand  upon  their 
demurrer,  judgment  was  entered  against  John,  Anna, 
Henry,  and  William  Teege  and  their  guardian,  O.  T. 
Nelson,  for  two  hundred  and  twenty-one  dollars  and 
thirty-one  cents,  and  coets.  Defendants  appeal. — 
Affirmed. 

jB.  B.  Wolfe  for  appellants.  * 

Holleran  dk  Scott  for  appellee. 

Given,  J. — ^I.  The  allegations  of  the  petition  are, 
in  substance,  as  follower  That  about  July  23,  1885, 
Christ  Hansen  was  appointed  agent  for  the  plaintiff 
corporation,  and  continued  to  act  as  such  up  to  Novem- 
.  ber,  1895.  That  on  July  23, 1885,  he,  with  John  R  Mer- 
rill  and  Theodore  Teege,  now  deceased,  ae  his  sureties, 
executed  and  delivered  to  the  plaintiff  a  bond  in  the  sum 
of  five  hundred  dollars,  for  the  payment  of  which  they 
obligated  "ourselves,  our  heirs,  executors,  and  admin- 
istrators, jointly  and  severally,  by  these  presents,"  upon 
this  condition.  "The  condition  of  this  obligation  is  such 
that  whereas,  C5hrist  Hansen  has  been  duly  appointed 
agent  of  the  Security  Fire  Insurance  Company  at  Lost 
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Nation,  county  of  Clinton,  and  state  of  Iowa,  and  as 
such  agent  authorized  to  receive  money  for  said  Security 
Fire  Insurance  Company,  for  premiums  on  policies,  pay- 
•  ment  of  losses,  salvages,  collections  or  otherwise,  and 
has  agreed  to  keep  a  true  and  correct  account  of  the 
same,  and  make  regular  reports  to  said  Security  Fire 
Insurance  Company  of  the  business  of  said  Security 
Fire  Isurance  Company  transacted  by  him,  and  to  pay 
over  all  money  due  to  said  company,  and  to  in  every  way 
truly  and  faithfully  perform  all  duties  as  such  agent  in 
compliance  with  the  instructions  received  from  time  to 
time  through  the  proper  officers  of  said  company,  and, 
at  the  termination  of  said  agency,  by  resignation, 
removal,  or  otherwise,  to  truly  and  faithfully  account 
with  said  company,  and  pay  over  all  moneys  then  due 
to  said  company,  and  also  to  return  all  books,  supplies, 
and  property  in  his  possession  belonging  to  said  com- 
pany." The  petition  shows  that  there  is  due  and  owing 
to  the  plaintiflE  from  defendant  Hansen,  on  account  of 
moneys  received  by  him  up  to  November,  1895,  the  sum 
of  two  hundred  and -sixteen  dollars,  which  he  fails 
and  refuses  to  pay,  and  which  he  has  converted  to  his 
own  use.  That  on  the  ninth  of  June,  1892,  said  Theodore 
Teege  died  intestate,  possessed  of  an  estate  of  personal 
property  valued  at  about  two  housand,  five  hundred 
dollars.  That  administration  was  granted  on  the  said 
estate,  June  20,  1892,  and  that  administration  thereon 
was  closed  on  the  twenty-eixth  day  of  July,  1893,  and 
the  administrator  discharged*  That  said  deceased  left, " 
as  his  children  and  only  heirs,  the  defendants  John, 
Anna,  William,  and  Henry  Teege,  all  of  whom  are 
minors,  and  each  of  whom  received  from  said  estate  one- 
fourth  part  of  one  thousand,  two  hundred  and  seventy- 
nine  dollars  and  sixty  cents.  That  defendant  O.  T. 
Nelson  is  the  duly  appointed  and  qualified  guardian  of 
said  minor  heirs,  and  as  such  received  said  sum  from  the 
administrator  on  the  twentieth  day  of  July,  1893.    That 
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the  defendant  Mary  Voes,  bb  the  widow  of  said  deceased, 
received  from  the  adminifltrator  six  hundred  and 
thirty-nine  dollars  and  eighty  cents  from  said  estates 
on  the  twentieth  day  of  July,  1893.  That  the  indebted- 
ness which  is  the  basis  of  this  action  arose  from  the 
aforesaid  breaches  of  said  bond  after  the  administration 
of  said  estate  had  closed.  The  payment  of  said  balance 
due  to  plaintiff  was  demanded  from  said  defendants, 
an  that  each  and  all  of  them  failed,  neglected,  and 
refused  to  pay  the  same  or  any  part  thereof.  PlaintiflE 
asked  judgment  against  the  defendants  for  two  hundred 
and  sixteen  dollars  and  ninety-nine  cents  and  interest. 

Defendants  demurred  to  the  petition  on  four 
grounds,  namely:  That  the  petition  shows  that  the 
breaches  of  said  bond  took  place  after  the  death  of 
Theodore  Teege,  and  after  his  estate  had  been  fully 
administered  upon;  that  the  petition  shows  that  during 
the  lifetime  of  Theodore  Teege,  and  during  the  time 
there  was  an  estate  of  his  in  existence,  there  was  no 
default  on  said  bond;  that  the  death  of  Theodore  Teege, 
the  administration  upon  his  estate,  the  closing  of  said 
estate,  and  the  discharge  of  the  administrator  termi- 
nated all  liability  upon  the  bond  against  the  heirs  of 
said  Theodore  Teege;  that  said  contract  of  suretyship 
is  null  and  void  in  law,  for  that  it  undertakes  to  bind 
the  heirs  upon  a  bond  after  the  estate  of  the  surety  has 
been  fully  administered  upon  and  closed  before  the 
default  occurred  upon  said  bond. 

Appellants'  counsel  say,  and  correctly  so,  we  think, 
that  the  only  question  to  be  determined  is  whether  these 
heirs  are  liable  on  this  bond  for  a  breach  thereof  that 
did  not  take  place  until  more  than  three  years 
1  'after  the  surety's  death,  and  more  than  two  years 
after  his  estate  had  been  fully  administered  upon 
and  closed,  said  claim  never  having  been  filed  against 
his  estate.  Appellants'  counsel  state  their  contentions 
as  follows :   "First,  that  there  can  be  no  liability  against 
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the  estate  of  Theodore  Teege,  for  the  reason  that  it 
nowhere  appears  from  the  pleadings  that  the  bond  was 
ever  filed,  or  filed  and  allowed,  as  an  additional  liability 
against  the  estate  of  Theodore  Teege,  and  not  having 
been  so  filed,  under  section  2421  of  the  Oode  of  Iowa,  it 
cannot  now  be  asserted  against  his  heirs  and  collected 
of  them;  second,  that  the  death  of  Theodore  Teege,  the 
administration  and  closing  of  his  estate,  terminate  all 
of  his  liability  and  that  of  his  heirs  upon  the  bond." 

The  first  contention  is  directly  answered  in  the  neg- 
ative in  the  opinion  of  this  court  announced  in  the  recent 
case  of  Wickham  v.  Hull,  102  Iowa,  469,  wherein  we 
held  that  said  section  2421  of  the  Oode  of  1873  did  not 
apply  to  claims  arising  after  the  period  fixed  in  that 

section  for  filing  claims  had  expired.  This,  like 
2  that,  was  a  contingent  and  undetermined  claim 

until  after  the  time  allowed  for  filing  claims,  and 
therefore  not  subject  to  the  limitations  provided  in  said 
section.  By  the  language  of  this  bond,  Theodore  Teege 
not  only  obligated  himself,  but  his  estate  in  the  hands  of 
his  heirs,  executors  and  administrators.  The  obligation 
is  not  limited  to  the  life  of  the  surety,  but  by  the  termi- 
nation of  the  agency.  The  bond  set  out  in  the  petition, 
though  varying  in  language,  is  identical  in  substance 
with  the  bond  sued  upon  in  the  case  of  Royal  Ins.  Co.  v. 
Davies,  40  Iowa,  469.  In  that  case  the  defendant 
answered,  alleging  as  defenses  that  John  L.  Davies,  the 
surety,  died  on  the  twenty-third  day  of  April,  1872;  that 
thereby  his  estate  was  discharged  from  any  further 
liability  on  said  bond;  and  that  up  to  the  time  of  his 
decease  the  conditions  of  the  bond  had  not  been  broken, 
but  that  the  breaches  alleged  in  the  petition  happened 
after  the  death  of  Davies.  To  this  plaintiff  demurred, 
which  being  overruled,  and  plaintiff  standing  thereon, 
judgment  was  rendered  for  the  defendant,  and  plaintiff 
appealed.  This  court  said:  "By  the  terms  of  the  bond 
the  surety,  Davies,  bound  himself,  his  heirs,  executors, 
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and  adminifitratore,  a£  surety  for  hi-s  principal,  Kidder. 
This  language  shows  no  intention  to  limit  the  liability  to 
the  lifetime  of  the  surety.  On  the  contrary,  it  imports 
that  the  liability  shall  continue  after  his  death,  ajid 
bind  his  heirs  and  i)ersonal  representatives.''  It  is  said 
that  thifi  intention  is  further  manifested  by  further 
language  of  the  bond,  to  the  effect  that  Kidder  will  pesr 
form  all  his  duties  "for  and  during  the  time  he  offici- 
ated as  eaid  agent."  It  is  argued  that,  as  this  language 
does  not  occur  in  the  bond  under  consideration,  the 
cases  are  distinguishable.  It  will  be  seen,  by  the 
language  quoted  above,  that  the  time  to  which  this  bond 
was  to  run  was  the  termination  of  the  agency  of  Han- 
sen "by  resignation,  removal,  or  otherwise."  We  see 
no  distinction  between  the  cases,  and  think  the  conten- 
tions of  appellant  are  answered  in  the  negative  by  said 
case  against  Davies.  There  was  no  error  in  overruling 
said  demurrer  ,and  the  judgment  of  the  district  court 
is  therefore  affirmed. 


The  Habtman  Steel  Company,  Limited,  v.  E.  Hoag  & 
Son,  E.  Hoao,  and  A.  Hoao,  Appellants. 

Directed  Terdict.  A  verdict  is  properly  directed  for  plaintifif  in  an 
action  for  a  balance  due  on  account,  where  plaintiff's  claim  is 

8  admitted  by  the  answer  and  defendant's  claim  for  damages, 
because  of  plaintiff's  negligence  in  delaying  to  foreclose  a  chattel 

8  mortgage,  assigned  by  plaintiff  to  defeniants,  by  reason  of  which 
the  collateral  security  is  lost  under  a  sale  on  a  junior  lien,  is  not 
sustained  by  evidence,  but  it  is  sho  .vn  that  the  property  covered 
by  such  mortgage  was  sold  on  a  valid  judgmant  against  defend- 
ants and  applied  in  liquidation  thereof. 

ittorneys:  authority.  An  attorney  who  has  no  other  authority 
8  than  to  collect  a  debt,  cannot  ratify  the  acceptance  by  an  agent  of 
(J    the  creditor  of  a  bill  of  sale  from  the  debtor  as  a  payment. 

Bepresentatlons:    estoppel.    Reliance  by  a  debtor  on  the  advice  of 

an  attorney  for  the  creditor,  that  a  bill  of  sale  of  personal  prop- 

8    erty  by  the  debtor  to  the  creditor  was  sufficient  to  fully  and  legally 

Z   transfer  the  property  to  the  creditor,  does  not  estop  the  creditor  to 
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6  subsequently  set  up  that  the  title  to  the  property  did  not  pass  by 
such  bill  of  sale,  and  that  the  debt  was  therefore  unpaid,  as  the 
debtor  has  no  right  to  rely  on  the  advice  of  the  creditor's  attorney 
in  such  matter. 

President  of  Corporation:    ratifioation.    A  creditor  of  a  corpora- 
tion cannot  ratify  the  unauthorized  act  of  the  president  of  such 

7  corporation  in  executing  a  bill  of  sale  of  corporate  property  for 
payment  of  a  debt. 

Pledges:    right  of  PLBDasB  of  MOSTaAGB.    One  to  whom  a  chattel 

8  mortgage  is  assigned  as  collateral  security  is  not  required  to 
5    accept  an  offer  by  the  purchaser  of  the  mortgaged  property,  at  a 

sale  under  a  junior  lien,  to  grive  security  on  such  property. 

Efidence:    adhissio.v  by  pls  ading.    £yidence  that  the  claim  of  plain- 
tiff was,  from  its  incsption,  a  debt  of  a  corporation,  in  which 
5    defendants  had  an  interest,  instead  of  a  debt  of  the  defendants 
themselves,  is  properly  excluded  where  defendants  admit  in  their 
answer  that  it  was  their  debt  from  its  inception. 

Cbo3s-ex\minatiox.    a  witness,  having  testified  to  a  conversation 
had  with  plaintiff's  attorney  relative  to  the  mortgage  in  question, 
4    stated  that  he  had  told  them  what  he  thought  about  it.    On 
cross-examination  it  is  proper  to  ask  him  **what"  he  told  them 

Pleading:    striking  off.    It  is  not  error  to  strike  out  an  amendment 
1    to  an  answer  alleging  want  of  diligence  in  collecting  collateral 
security  on  the  part  of  the  plaintiff,  where  such  fact  had  already 
been  sufficiently  alleged. 

Appeal  from   Delaware  District  Court. — Hon.  J.   J. 
ToLBRTON,  Judge. 

Saturday,  Dbobmbbr  18, 1897. 

Plaintiff  brings  this  action  to  recover  one  thousand 
three  hundred  and  fifty  dollars  and  fifty-five  cents,  with 
interest,  a  balance  alleged  to  be  due  on  account  for  wire 
sold  by  the  plaintiff  to  the  defendants.  Defendants 
answered  as  follows:  "The  defendants^  for  answer  to 
plaintifif's  petition  on  file  herein,  say  that  on  or  about 
the  twenty-second  day  of  September,  1888,  they  settled 
with  the  plaintiff,  and  paid  the  said  plaintiff  the  bal- 
ance due  on  the  said  account,  upon  which  this  action 
is  founded. ^^    Defendants,  by  way  of  amendment,  filed 
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two  additional  counts,  entitled  second  and  third  connts^ 
in  Tvliicli  they  alleged,  in  substance,  as  follows:  In  the 
second,  that  prior  to  said  twenty-second  day  of  Septem- 
■ber,  1888,  they  assigned  to  plaintiff,  as  collateral  secur- 
ity for  said  indelbtedne^  a  certain  chattel  mortgagie 
owned  by  them,  which  assignment  was  duly  recorded; 
that  plaintiff  orally  agreed  to  proceed  at  once  to  fore- 
close said  mortgage,  and  to  apply  the  avails  on  said 
indebtedness;  that  said  security  was  of  an  aictual  value 
largely  in  excess  of  said  indebtednees;  that  plaintiff  con- 
tinuously retained  said  security,  and)  has  negligently, 
carelessly,  and  recklessly  smffered  and  permitted  the 
property  upon  which  such  lien  was  held,  to  be  sold  under 
a  junior  and  inferior  lien,  whereby  said  collateral  secur- 
ity became  and  was  wholly  lost,  and  is  now  valueless, 
to  the  damage  of  the  defendants  in  the  sum  of  four  thou- 
sand dollars.  Defendants  ask  judgment  to  an  extent 
equal  to  plaintiff's  claim,  with  interest  and  costs,  but  do 
not  aek  any  afflrmaitive  relief  other  than  as  in  extin- 
guishment of  plaintiff's  right  of  action.  In  the  third 
count  they  allege  that  subsequent  to  said  assignment, 
to-wit,  on  or  about  September  21, 1888,  plaintiff,  by  its 
agent,  N.  B.  Williams,  orally  agreed  with  the  defend- 
ants to  take  a  bill  of  sale  from'  defendants  of  certain 
I)er9onal  property  in  full  satisfaction  of  said  debt;  that 
plaintiff's  counsel  prepared  a  bill  of  sale,  which  defend- 
ants executed,  and  which  was  duly  placed  on  record; 
that  thereafter  plaintiff  took  proceedings  under  and  by 
virtue  of  said  bill  of  sale,  assuming  to  he  Hhe  owner  and 
entitled  to  the  possession  of  the  chattels  therein 
described,  and  that,  but  for  said  a^rts  of  plaintiff,  defend- 
ants would  have  taken  measures  to  protect  such  rights 
of  proi>eT»ty;  that  defendants  were  damaged  thereby  to 
the  value  of  said  property,  wliich  was  agreed  upon  as 
equal  to  plaintiff's  claim.  Defendants  aver  that  the 
plaintiff  is,  by  said  acts,  estopped  to  deny  that  such  bill 
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of  sale  so  received  was  not  in  full  saitisfaction  and  did- 
charge  of  defendants'  obligation.  Defendants  pray  that 
they  may  have  their  damages  herein  allowed  in  cancel- 
lation of  plaintiff's  claim,  and  that  plaintiff  be  estopped! 
from  recovering  any  judgment  herein.  Thereafter, 
defendants  filed  a  second  amendment  to  their  answeri 
amending  said  second  count,  in  substance  as  follows: 
That  at  the  time  of  the  sale  under  said  junior  lien  plain- 
tiff was  offered  by  the  purchaser  security  oa  the  prop- 
erty included  in  the  sale,  which  was  ample  security  for 
said  claim,  and  the  plaintiff  refused  such  security,  and 
failed  to  take  adequate  measures  to  protect  the  superior 
lien  held  by  plaintiff  under  the  assignment  of  said  mort- 
gage. The  third  count  was  amended  by  alleging  that 
in  miaJdng  said  bill  of  sale  defendants  acted  under  the 
advice  and  direction  of  plaintiff's  counsel,  and  with  the 
full  understanding  and  belief  that  said  property  covered 
by  sadd  bill  of  sale  was  fully  and  legally  transferred  to 
plaintiff,  and  that  they  and  plaintiff  thereafter  acted 
ujKwa  such  understanding,  wlherefore  they  aver  that 
plaintiff  is  estopped  to  malintain  that  said  writing  so 
executed  was  not  legally  sufficient  Plaintiff  moved  to 
strike  sadd  second  amendment  ui)on  the  following 
grounds :  That  the  avermeut  of  want  of  diligence  of  the 
plaintiff  to  enforce  the  securities  and  damage  resulting 
to  defendants  therefrom  is  surplusage,  and  redundant, 
and  fully  covered  by  the  allegations  of  the  first  amend- 
ment; that  the  offer  by  the  bolder  of  the  junior  lien  to 
secure  plaintiff's  claim  is  immaterial,  as  plaintiff  was 
not  bound  to  accept  cruch  security;  that  defendants 
could  not  rely  upon  the  advit?e  of  counsel  adversely 
interested;  that  the  allegations  of  said  second  amend 
ment  do  not  show  that  defendants  were  misled  to  their 
prejudice  by  any  act  of  plaintiff  or  its  counsel  ux>on 
which  fhey  were  jusitdfied  in  relying,  and  that  sudi  alle- 
gations show  no  estoppel;  that  all  the  allegations  of  said 
second  amendment  are  immaterial.    This  motion  being 
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BUBtained,  plaintiff  replied  to  said  second  count,  deny- 
ing thiait  defendants  suflfered  any  damage  by  reason  of 
the  failure  to  foreclose  said  chattel  mortgage,  for  thait 
the  property  referred  to  as  covered  by  sadd  mortgage 
was  sold  upon  execution  against  the  defendants,  and 
the  proceeds  applied  to  the  satisfaction  of  their  lawful 
and  valid  indebtedness;  that  said  chattel  mortgage  was 
wi«tlhout  consideration  and  void  and  for  that  reason 
plaintiff  could  not  enforce  it;  that  said  chattel  mortgage 
was  never  delivered  to  plaintiff,  and  that  long  before 
the  execution  of  said  pretended  assignment  said  mort- 
gage had  been  destroyed,  canceled,  and  surrendered, 
and  that  only  a  certified  copy  of  the  record  thereof  was 
delivered  to  plaintiff.  Plaintiff  denies  that  the  secur-" 
ities  in  said  second  count  referred  to  were  of  the  value 
of  plaintiff's  claim,  or  of  any  value  whatever,  and  denies 
that  it  made  the  agreement  in  said  count  set  out.  In 
reply  to  the  third  count  plaintiff  denies  that  the  bill  of 
sale  therein  referred  to  was  accepted  in  satisfaction  or 
discharge  of  defendant's  obligation,  and  avers  that  said 
bill  of  sale  was  accepted,  if  at  all,  only  as  security. 
Further  replying,  plaintiff  says  that  said  bill  of  sale  was 
unauthorized  by  any  act  or  resolution  of  the  board  of 
directors  of  the  corporation  owning  the  property  in  said 
bill  of  sale  described.  Plaintiff  denies  'that  it  is  estopped 
by  any  act  upon  the  part  of  plaintiff  alleged  in  said 
count,  and  alleges  that  the  i)epsonal  proi)erty  described 
in  said  bill  of  sale  was  sold  ui>on  execution  against  the 
defendants,  and  the  proceeds  applied  to  the  satisfaction 
of  the  judgment  against  them,  whereby  defendants 
received  full  benefit  of  said  property.  Plaintiff  denies 
every  allegation  contained  in  said  counts  not  expressly 
admitted.  Upon  these  issues  the  cause  came  on  for  trial 
before  the  court  and  jury,  the  court  holding  that 
the  defendants  had  the  burden  of  proof.  At  the 
Vol.  104  la— 18 
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conclusion  of  the  evidence,  plaintiff^e  moition  for  a  ver- 
dict was  sustained,  and  verdict  returned  in  favor  of  the 
plaintiff,  from  which  the  defendants  ap^pesd.— Affirmed. 

Branson  &  Carr^  Yoran  <&  Arnold,  and  W.  E.  Bauer 
for  appellants. 

Boies,  Couch  &  Boies  and  Dunham  &  Norris  for 
appellee. 

Given,  J. — I.  Appellajits'  first  complaint  is  of  the 
ruling  of  the  court  sustaining  api)ellee^s  motion  to  strike 
said  second  amendment  to  the  answer.    We  think  there 

was  no  error  in  the  ruling.  The  averment  of  want 
•1  of  diligence  on.  the  part  of  plaintiff  had  already 

been  sufficiently  alleged,  and,  in  so  far  as  it 
alleges  an  offer  by  a  third  party  of  security  to  the  plains 
tiff,  it  is  immaterial,  for  that  the  plaintiff  was  not  bound 
to  accept  such  offer.    Defendants  had  no  right  to  rely 

upon  the  advice  of  plaintiff's  counsel  as  to  the 

2  legal  sufficiency  of  the  bill  of  sale,  and  su-ch  reli- 
ance ui)on  his  advice  upon  a  question  of  law  con- 
stitutes no  estoppel  against  the  plaintiff.  Cedar  Rapids 
dk  M.  R.  Co.  V.  County  of  Sac,  46  Iowa,  243;  District  Tp. 
of  Clap  V.  Independent  Dist.  of  Buchanan,  63  Iowa,  188. 
Appellan'ts'  counsel  cite  in  this  connection  a  number  of 
authorities  as  to  the  extent  to  which  a  principal  is  bound 
by  the  acts  of  an  agent,  but  tJhis  does  not  seem  to  us  to 
have  any  bearing  upon  the  questions  presented  by  this 
motion  to  strike. 

II.    A  further  eonsideration  of  the  case  requires 
that  we  notice  in  a  general  way  the  facts  developed  on 
the  trial.    E.  Hoag  &  Sou  assumed  and  paid  an  indebt- 
edness of  Thomi>son  and  Farrell  to  one  PerdvaJ, 

3  who  was  *hen  engaged  with  Thompson  and  Far- 
rell in  the  manufacture  of  barbed  wire.    Thomp- 
son and  Farrell  gave  Hoag  &  Son  their  note  for  two 
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tSiousand  five  hundred  dollars,  secured  by  a  chattel 
mortgage  on  their  interest  in  the  machines,  tools,  f  umi 
ture,  stock,  etc.,  of  the  barbed-wire  company,  and  Hoag 
&  Son  subsequently  paid  said  debt  of  Thompson  and 
Farrell.  Afterwards,  the  barbed-wire  company  became 
incorporated'  under  the  name  of  the  "Beat  'Em  All 
Barbed- Wire  Company,"  and  E.  Hoag  was  elected 
president,  and  was  acting  in  that  capacity,  when 
the  company  failed,  and  when  said  bill  of  sale 
was  executed  by  Mm  to  the  plaintiff.  Hoag  &  Son 
ordered  from  plaintiff  the  wire  charged  for  in  the 
account  -sued  upon,  and  the  same  was  turned  over  to  the 
barbed-wire  company  for  its  use.  The  baribed-wire  com- 
jwiny  flailed  in  the  fall  of  1888,  and  one  N.  B.  William® 
appeared  as  representing  'the  plaintiff  to  effect  a  settle- 
ment of  their  claim  against  defendants,  E.  Hoag  &  Son, 
whereupon  E.  Hoag  assigned  to  plaintiff,  by  separate 
writing,  said  Chattel  mortgage  from  Thompson  and  Far- 
rell as  collateral  security  for  the  claim  sued  upon,  plain- 
tiff, by  said  Williams,  giving  to  E.  Hoag  &  Son  a  written 
agreement  to  apply  the  proceeds  of  said  mortgage  to 
defendants'  indebtedness,  less  charges,  and  expenses 
necessary  to  protect  the  mortgage,  and  to  pay  any  resi- 
due to  Hoag  &  Son.  On  the  nex^t  day, — September  22, 
1888,— E.  Hoag,  as  president  of  said  corporation^  in 
pursuance  of  an  agreement  with  ©aid  Williams,  exe- 
cuted to  the  plaintiff  an  nnconditional  bill  of  sale  of  the 
madhdnes,  tools,  belting,  shafting,  and  all  other  per- 
sonal property  of  the  corporation  in  its  building  in 
Cedar  Falls,  lowa^  On  the  eighteenth  day  of  September, 
1888,  an  execution  in  favor  of  A.  S.  Blair  and  against 
the  said  "barbed- wire  company,  E.  Hoag,  and  A.  A.  Hoag, 
S.  Thompson  and  W.  E.  Farrell,  was  placed  in  the  hands 
of  the  sheriff,  and  on  the  twenty-second  day  of  Septem- 
ber, 1888,  he  levied  the  same  upon  the  property  of  said 
corporation  in  its  factory  at  Cedar  Falls.  Thereafter 
plaintiff,  by  its  attorneys,  notified  said  ^eriff  that  it 
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el-aimed  to  be  the  qualified  owner  of  said  property  by 
virtue  of  said  assignment  of  said  •chattel  mortgage 
thereon,  and  said  bill  of  sale.  A.  S.  Blair  gave  an  indem- 
nifying bond,  w'hereupon  the  sheriff  proceeded  to  sell 
said  property  under  the  execution,  and  sold  the  same  to 
A.  S.  Blair  for  over  two-thirds  of  the  appraised  value 
thereof. 

III.  Appellants  complain  of  certain  rulings  in 
taJking  the  'testimony  of  A.  S.  Blair  and  of  E.  Hoag.  Mr, 
Blair,  having  testified  to  a  conversation  with  plaintiflPs 

counsel  about  said  mortgage,  stated  that  he  had 

4  told  them  what  he  tjhought  about  it    On  cross- 
examination  he  was  asked  to  state  what  he  told 

them,  to  whidh  defendants  objected,  and  the  objection 
was  overruled.  What  he  said  was  a  part  of  the  conver- 
sation, and  the  proper  subject  of  inquiry,  as  it  went  to 
mate  intelligible  the  other  parts  thereof.  Appellants 
complain  that  Mr.  Hoag  was  not  x>ermitted  to  state 
what  offer  Mr.  Blair  had  made  to  the  plaintiflf's  attorney 
in  the  way  of  security.    We  have  seen  that  that 

5  part  of  the  answer  was  properly  stricken  <iut; 
therefore   the  inquiry   was  immaterial.     It   is 

further  complained  that  Mr.  Blair  was  permitted  to 
testify,  over  defendants'  objection^  that  te  never  offered 
plaintiff  any  security.  If  this  was  error,  it  was  without 
prejudice,  for,  as  we  have  seen,  it  is  entirely  immaterial 
whether  or  not  Mr.  Blair  had  offered  security  as  claimed. 
It  is  assigned  as  error  that  the  court  excluded  evidence 
offered  to  establish  the  fact  that  plaintiff's  claim  was, 
from  its  inception,  the  debt  of  the  barbed- wire  company. 
There  was  no  error  in  excluding  this  evidence  under 
the  pleadings,  for,  by  the  answer,  the  defendants 
admitted  that  it  was  their  debt  from  its  inception.  Other 
errors  assigned  on  the  taking  of  testimony  are  not  of 
sufficient  importance  to  require  further  notice. 

IV.  At  the  close  of  the  evidence,  plaintiff  moved 
to  strike  all   evidence  of  negotiaitions  between  the 
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defendants  and  Williame,  or  any  other  person,  claim- 
ing to  repr^eent  the  plaintiff,  relative  to  said  bill  of 
eale,  upon  the  following  grounds:  That  there  is  no 
evidence  of  any  authority  upon  the  part  of  Williams  or 
others  to  accept  said  bill  of  sale  in  liquidation  of  this 
debt,  and  that  there  is  no  evidence  of  authority  from 
the  barbed-wire  company  to  Hoag  to  execu'te  said  bill 
of  sale.    Defendants  contend  that  the  plaintiff  is 

6  estopped  from  denying  the  authority  of  Williams 
and  of  its  attorneys^  because  of  the  giving  of  said 

notice  of  qualified  ownerdiip  to  the  sheriff.  There  is  no 
evidence  of  other  authority  to  either  Williams  or  to 
plaintiff's  attorneys  than  simply  to  collect  this  claim, 
and  it  is  not  contended  that  such  authority  would 
authorize  the  taking  of  anything  else  than  money  in 
payment.  See  Harhach  v.  Colvin,  73  Iowa,  638.  The 
claim  of  defendants  is  Wiat  the  bill  of  sale  was  taken  in 
payment  of  the  debt,  while  the  notice  given  by  plain- 
tiCTs  attorneys  only  claimed  it  as  security.  The  evidence 
fails  to  show  that  these  attorneys  had  any  other  author- 
ity from  the  plaintiff  than  to  collect;  therefore  they 
could  not  ratify  the  acceptance  of  the  bill  of  sale  as  a  pay. 
ment    Mechem,  Agency,   section  121.    Again, 

7  there  is  an  entire  absence  of  evidence  showing 
authority  to  B.  Hoag,  as  president,  to  execute 

that  bill  of  sale  on  the  property  of  the  corporation  for 
the  payment  o(f  a  debt  owing  t)y  E.  Hoag  &  Son,  and, 
therefore,  we  think,  plaintiff  could  not  ratify  that 
unauthorized  act.  Mechem,  Agency,  section  168.  If  the 
bill  of  sale  is  to  be  held  effective  only  by  reason  of  the 
ratfiication,  it  will  be  observed  that  that  ratification 
was  not  until  after  the  property  had  been  levied  upon 
under  Mr.  Blair's  execution.  As  already  stated,  there 
is  no  evidence  of  authority  from  the  bart)ed-wire  com- 
pany to  E.  Hoag,  to  execute  said  bill  of  sale;  therefore, 
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the  second  groxind  of  fhe  motion  was  properly  sustained. 

This  evidence  being  stricken  out,  the  court  prop- 
8  erly  sustained  plaintiflf's  motion  for  a  verdict. 

The  plaintiff's  claim  was  admitted  by  the  answer, 
and  defendants'  claim  for  damage  was  not  sustained  by 
evidence,  but,  on  the  other  hand,  it  is  shown  that  the 
property  described  in  the  chattel  mortgage  was  sold 
upon  a  valid  judgment  against  the  defendants,  and 
applied  in  liquidation  thereof.  We  do  not  discover  any 
error  prejudicial  to  the  defendants  in  either  of  the 
respects  complained  of,  and  the  judgment  of  the  district 

court  is  AFFIBMBD. 


Gbobge  Chambers,  Appellant,  v.  Henry  Oehler,  et  ah 

PleadiDir:  JOINdkr  of  causes.  A  complaint  in  an  action  to  recover 
damages  for  an  alleged  unlawful  arrest  for  failure  to  obey  a 
subpena  brought  against  the  justice  who  issued  the  subpena  and 
the  warrant,  the  parties  who  served  them,  the  sureties  on  the 
official  bond  of  the  justice  and  one  who  filed  an  affidavit  in  refer- 
ence to  which  the  subpena  was  issued,  which  complaint  charges 
in  one  count  oppression,  annoyance  and  extortion,  and  in  another 
a  conspiracy  to  cheat  and  defraud,  is  not,  after  a  dismissal  of  the 
suit  as  to  the  sureties,  demurrable  for  misjoinder  of  causes  of 
action  and  misjoinder  of  parties,  under  Code  1873,  section  2680. 

Appeal  from   Delaware  District  Court. — Hon.  J.  J. 
Tolerton,  Judge. 

Saturday,  Dbobmbbr  18, 1897. 

Action  at  law  to  recover  for  the  alleged  wrongful 
arrest  of  the  plaintiff  in  proceedings  intended  to  punish 
him  for  an  alleged  contempt  of  court  The  defendant 
Weeeel  demurred  to  the  petition  on  two  grounds.  The 
demurrer  was  sustained  as  to  the  first  ground,  and  over- 
ruled as  to  the  second.  The  plaintiff  elected  to  stand 
on  hifl  petition  as  to  Weesel,  and  as  to  him  the  cause 
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was  dismissed  by  the  court    The  plaintiff  appeals. — 
Reversed. 

S.  T.  Richards,  E.  C.  Perkins^  and  Arthur  A.  House 
for  appellant. 

Bronson  &  Carr  for  appellee  Wessel. 

Robinson,  J. — The  petition  contains  two  counts.  In 
the  first,  plaintiff  alleges  that  on  the  fourth  day  of  July, 
1893,  the  defendant  and  Oehler,  a  justice  of  the  peace 
within  and  for  Dubuque  county,  issued  a  subpoena  com- 
manding the  plaintiff  to  appear  forthwith  before  him,  at 
his  oflftcein  Dyersville  to  testify  in  a  certain  suit  wherein 
one  Sarah  Jane  Galloway  was  plaintiff,  and  the  Chi- 
cago, Milwaukee  &  St  Paul  Railway  Company  was 
defendant;  that  on  the  same  day  the  subpoena  was 
served  on  the  plaintiff  by  the  defendant  Wessel;  that 
afterwards,  and  on  the  same  day,  Oehler  issued  a  war- 
rant for  the  arrest  of  the  plaintiff,  and  that  he  was  then 
and  there  taken  into  custody  by  the  defendant  Meyers, 
under  and  by  virtue  of  the  warrant,  and  compelled  by 
Meyers  to  go  with  him  as  a  prisoner  to  the  town  of  New 
Wine  or  New  Vienna,  and  through  the  public  streets 
thereof,  before  the  justice,  by  whom  the  plaintiff  was 
then  accused  of  contempt  of  court,  for  disobeying  the 
subpoena;  that  the  justice,  after  denying  the  plaintiff 
the  rights  of  counsel  and  of  making  defense  in  his  own 
behalf,  adjudged  him  guilty  of  the  offense  charged,  and 
assessed  a  fine  of  five  dollars  and  costs  against  him, 
which  he  then  paid.  The  count  further  alleges  that  the 
plaintiff  could  not  legally  be  required  to  appear  before 
the  justice  on  the  day  stated;  that  no  proceeding  or  trial 
in  which  process  could  lawfully  issue  was  then  pending 
before  the  justice;  that  the  subpoena  and  warrant  and 
all  proceedings  thereunder  were  wholly  without  juris- 
diction, and  the  acts  of  the  defendants  were  willful. 
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malicious,  wholly  without  cause  or  jurisdiction,  and  for 
the  purpose  of  oppressing  and  annoying  the  plaintiff, 
and  to  extort  money  from  him,  in  violation  of  law;  that 
the  plaintiff  sustained  damage  by  reason  of  the  treat- 
ment, indignity,  insult,  and  outrage,  in  the  sum  of  two 
thousand  dollars;  that  the  justice  executed  an  official 
bond  in  the  sum  of  five  hundred  dollars,  with  the  defend- 
ants Gehrig  and  Freyman  as  sureties,  the  conditions  of 
which  were  broken  by  reason  of  the  alleged  fraud  and 
oppression  practiced  upon  the  plaintiff.  A  copy  of  the 
bond  is  made  a  part  of  the  petition.  The  second  count 
is  based  upon  the  same  transaction,  and  alleges  that 
the  defendants  Oehler,  Wessel,  Meyers,  and  one  M.  C. 
Lane,  fraudulently  and  maliciously  conspired  and  con- 
federated together  for  the  purpose  of  cheating  and 
defrauding  the  plaintiff,  and  obtaining  money  from  him, 
as  fees,  unlawfully,  by  means  of  the  willful  and  malic- 
ious oppression  of  the  plaintiff  by  Oehler  in  pretending 
to  act  in  his  official  capacity;  that,  in  furtherance  of  the 
conspiracy,  and  as  part  of  the  common  design,  Lane 
appeared  before  the  justice  on  the  fourth  day  of  July, 
1893,  and  filled  with  him  an  affidavit  in  which  Lane 
falsely  and  fraudulently  pretended  and  assumed  to 
represent  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company,  in  the  capacity  of  a  claim  agent,  and  falsely 
and  fraudulently  claimed  that  it  was  necessary  that 
papers  be  served  upon  the  railway  company  on  that 
day.  The  averments  of  the  first  count  are  then  repeated 
in  substance,  and  a  copy  of  the  affidavit  of  Lane  is 
attached  to  the  count. 

The  ground  of  Wessel's  demurrer,  which  was  sus- 
tained by  the  court,  is  as  follows:  "The  facts  stated  in 
the  first  and  second  counts  of  said  petition,  and  each  of 
them,  show  that  plaintiff  is*  not  entitled  to  the  relief 
demanded  against  this  defendant,  in  this,  that  saidi 
counts,  and  each  of  them,  show  upon  their  face  that 
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several  causes  of  action  are  joined  therein  against  differ- 
ent partiee;  that  each  of  said  counts  shows,  not  only 
that  there  is  a  misjoinder  of  causes  of  action,  but  of 
parties  aleow^*  After  the  demurrer  was  filed,  but  before 
the  ruling  thereon  was  made,  the  plaintiff  dismissed  the 
action  as  to  the  sureties  Gehrig  and  Ferguson.  Before 
the  action  was  dismissed  as  to  the  sureties,  each  count 
stated  a  cause  of  action  against  Oehler,  Wessel,  and 
Meyers,  independent  of  the  official  bond  of  the  justice, 
and  another  cause  of  action  on  the  bond  against  the 
sureties.  But  one  cause  of  action  was  stated  against 
Ctehler  in  each  count,  although  the  plaintiff  had  the 
right  to  seek  a  recovery  on  the  bond,  or  without  regard 
to  it,  as  he  should  elect.  All  of  the  facts  upon  which  the 
plaintiff  relied  to  show  fraud  and  oppression  contrary 
to  the  conditions  of  the  bond  were  shown  by  the  aver- 
ments  which  were  designed  to  state  a  cause  of  action 
against  Oehler  independent  of  the  bond,  and  the  state- 
ments with  reference  to  that  added  nothing  to  the  aver- 
ments which  showed  liability  on  his  part  The  prayer 
for  relief  applied  to  both  counts,  and  was  in  words  as 
follows:  "Wherefore  plaintiff  demands  judgment 
against  all  of  said  defendants  in  thes,  sum  of  five  hun- 
dred dollars,  and  also  judgment  against  Henry  Oehler, 
Barney  Wessel,  and  Frank  Meyers  for  fifteen  hundred 
dollars  in  addition  to  the  above  sum,  with  costs.''  It 
will  be  observed  that  the  prayer  as  against  all  of  the 
defendants  but  the  sureties  is  in  precisely  the  same 
language,  and  no  reference  is  made  therein  to  the  bond. 
The  statements  respecting  it  made  in  the  petition  were 
designed  to  show  that  the  sureties  were  liable.  The  dis- 
missing of  the  action  as  against  the  sureties  did  not, 
it  is  true,  withdraw  all  references  to  the  bond  contained 
in  the  petition,  but  they  then  became  mere  surplusage, 
without  legal  effect.  Section  2630  of  the  Code  of  1873 
contained  the  following:  "Causes  of  action  of  what- 
ever kind,  where  each  may  b^  prosecuted  by  the  same 
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kind  of  proceedings,  provided  that  they  be  by  the  same 
party,  and  against  the  same  party  in  the  same  rights, 
and  if  suit  on  all  may  be  brought  and  tried  in  that 
county,  may  be  joined  in  the  same  petition.^'  This  is 
sufficiently  broad  to  permit  the  joinder  of  the  two  causes 
of  action  against  Oehler,  Wessel,  and  Meyers,  which  are 
set  out  in  the  two  counts  of  the  petition. 

It  follows  from  what  we  have  said  that,  after  the 
case  was  dismissed  as  to  the  sureties,  there  was  no  mis- 
joinder of  causes  of  action  nor  of  parties,*  and  that  for 
that  reason,  if  for  none  other,  the  demurrer  was  improp- 
erly sust^ned  upon  the  ground  in  question.  Attention 
is  called  to  the  fact  that  Oehler  was  a  justice  of  the 
peace  of  Dubuque  county,  and  that,  under  section  2579 
of  the  Code  of  1873,  an  action  on  the  official  bond  of  a 
public  officer  must  be  brought  in  the  county  where  the 
cause  of  action  arose,  and  that  the  causes  of  action 
alleged  in  this  case  arose  in  Dubuque  county.  It  is  said 
that  for  that  reason  Oehler  was  wrongfully  made  a 
party  in  Delaware  county.  But  the  objection  thus  made 
was  not  presented  by  the  demurrer,  and,  as  we  have 
seen,  when  it  was  sustained,  the  action  was  not  on  an 
official  bond.  In  view  of  the  conclusions  we  have  stated, 
it  is  unnecesssary  to  determine  whether  the  proper 
method  of  presenting  the  objections  upon  which  Wessel 
relied  was  by  motion  or  by  demurrer.  For  the  reason 
shown,  the  judgment  of  the  district  court  is  rbvebsbd. 


C.  L.  HiPSLEY  V.  T.  J.  Price,  Sheriff,  et  ah,  Appellants. 

Landlord's  Lien:  bxemption  prom.  In  Code  1873,  section  9017,  read- 
ing, "a  landlord  shall  have  a  lien  for  his  rent  upon  all  crops 
2  grown  upon  the  demised  premises,  and  upon  any  other  personal 
property  of  the  tenant  which  h^s  been  used  upon  the  premises 
during  the  term,  and  not  exempt  from  execution,"  the  wordfl 
"not  exempt  from  execution,"  refer  only  to  "other  personal 
property,"  and  not  to  "crops  grown  upon  the  demised  prem- 
ises," and  no  part  of  said  crops  is  exempt  from  the  lien. 
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Intebybntion  bt  landlord.    In  an  action  by  a  mortgagee  of  chat- 
tels against  a  sheriff  who  has  sold  the  chattels  on  attachment  by 
8    a  landlord  for  rent,  the  landlord  can  intervene,  and  assert  his 
interest  in  the  property,  whether  the  attachment  was  valid  or  not. 

Appeal:    objection  below.    An  objection  that  the  levy  of  a  land- 
lord's attachment  was  invalid,  because  written  notice  thereof  was 
1    not  served  on  the  attachment  defendant,  cannot  be  first  presented 
on  appeal  from  a  judgment  for  plaintiff  in  an  action  to  recover 
as  mortgagee  the  attached  property,  or  plaintiff's  interest  therein. 

Appeal  from    Mahaska    District    Court. — Hon.    Ben 
MoCoY,  Judge. 

Satubday,  Dbobmbbb  18, 1897. 

Action  at  law  to  recover  the  possession  of  specific 
personal  property.  There  was  a  trial  by  jury,  which 
resulted  in  a  verdict  and  judgment  for  the  plaintiff.  The 
defendants  appeal. — Reversed, 

Searle  <&  Keating  and  Liston  McMillen  for  appel- 
lants. 

Dan  Davis  and  Bolton  &  Bolton  for  appellee. 

Robinson,  J.— In  October  of  the  year  1893,  Moses 
Nowels  and  W.  Martin  entered  into  an  agreement,  in 
writing,  by  which  the  former  leased  to  the  latter,  for  the 
term  of  five  years  from  the  first  day  of  March,  1894, 
certain  land  in  Mahaska  county.  The  rent  to  be  paid 
therefor  was  three  hundred  and  fifty  dollars,  on  the 
twentieth  day  of  October,  1894,  the  same  amount  on 
the  first  day  of  February,  1895,  and  like  sums  on  corres: 
ponding  dates  during  each  year  of  the  term  of  the  lease, 
and  for  each  sum  to  be  so  paid  Martin  gave  his  prom- 
issory note  to  Nowels.  On  the  twenty-fourth  day  of 
October,  1894,  Nowels  commenced  against  Martin  an 
action,  aided  by  a  landlord's  attachment,  to  recover 
rent  then  due  and  unpaid.    The  writ  of  attachment  was 
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delivered  to  the  sheriflf  or  his  deputy,  levies  thereunder 
were  made  on  the  twenty-fifth  and  twenty-ninth  days 
of  October,  on  one  hundred  and  twenty  acres  of  com 
and  other  property,  an  order  for  the  sale  of  the  attached 
property  as  perishable  was  obtained,  and  the  property, 
or  a  part  thereof,  was  sold  by  the  sheriff  in  December. 
Judgment  was  subsequently  rendered  in  the  action  by 
Nowels  against  Martin  for  the  sum  of  four  hundred  and 
twenty-five  dollars  and  costs.  On  the  seventeenth  day 
of  November,  1894,  Martin  gave  to  the  plaintiff  a  chattel 
mortgage  on  one  hundred  and  ten  acres  of  the  com  upon 
which  the  landlord's  attachment  had  been  levied,  to 
secure  the  payment  of  a  note  for  two  hundred  and  fifty 
dollars.  This  action  was  commenced  against  the  sheriff 
at  about  the  time  the  property  was  sold,  to  recover  pos- 
session of  the  corn  mortgaged  to  the  plaintiff,  or  for  the 
value  of  the  plaintiff's  alleged  interest  therein,  and 
costs.  Nowels  intervened,  and  claimed  the  com,  and 
the  proceeds  thereof,  by  virtue  of  his  lease  and  his  land- 
lord's attachment.  The  jury  returned  a  verdict  for  the 
plaintiff,  and  found  the  value  of  his  interest  in  the  com 
to  be  the  sum  of  two  hundred  and  seventy  dollars.  He 
elected  to  take  a  judgment  for  that  amount  in  lieu  of  the 
property,  and  judgment  was  so  rendered.  The  sheriff 
and  the  intervener  appeal. 

I.  The  plaintiff  claims  in  argument  that  the  levy 
of  the  landlord's  attachment  was  invalid,  because 
written  notice  thereof  was  not  served  on  Martin,  the 
defendant  in  the  attachment  proceedings.  See  Hicks 
V.  Swan,  97  Iowa,  556.  The  only  answer  which 
1  need  be  made  to  that  claim  is  that  it  is  presented 

for  the  first  time  in  this  court.  The  record  sub- 
mitted to  us  show^s  that  the  intervener  based  his  claim 
to  the  property  upon  the  levy  of  his  landlord's  attach- 
ment, upon  an  alleged  change  of  powsse^sion  by  virtue  of 
the  levy  and  proceedings  thereunder  of  the  officers  who 
served  it,  and  up(m  a  provision  in  the  lease,  in  wcffds  as. 
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follows  "*  *  *  All  accrued  rent  on  said  premises, 
and  unpaid,  the  same  shall  be  a  lien  on  any  and  all  crope 
raised  and  belonging  to  the  said  party  of  the  second  part, 
on  the  above  described  premises,  whether  the  same  be 
exempt  from  execution  or  distress  by  law  or  not;  and  in 
such  event  the  second  party  [Martin]  waives  all  legal 
rights  which  he  may  have  to  hold  or  retain  'any  such 
pr(^)erty  under  an  exemption  law  in  force  in  this  state.^' 
The  recoopd  also  shows  that  the  claims  made  by  the  plain- 
tiff in  the  district  court  were  that  the  corn  in  question 
was  exempt  from  execution;  that  it  was  exempt  for  that 
reason  from  seizure  under  a  landlord's  attachment;  and 
that  he  obtained  the  mortgage  on  which  he  relies  with- 
out notice  of  the  claim  or  rights  of  the  intervener,  under 
the  mortgage  clause  of  his  lease.  See  Bank  v.  Honnold, 
85  Iowa,  352.  The  pleadings,  the  evidence,  and  the 
charge  of  the  court  show  that  the  plaintiff  was  permitted 
to  obtain  judgment  on  the  theory  that  his  claim  with 
respect  to  exempt  property  was  well  founded.  Martin 
at  the  time  of  the  levy  of  the  attachment,  was  a  resident 
of  this  state,  a  farmer,  the  head  of  a  family,  and  entitled 
to  all  the  exemptions  which  the  law  allows  to  such  per- 
sons. He  had  a  considerable  amount  of  live  stock 
exempt  from  execution,  and  claimed  as  so  exempt  the 
com  in  question,  on  the  ground  that  it  was  necessary 
food  required  for  his  exempt  stock  for  the  period  of 
six  months.    Section  2017  of  the  Code  of  1873,  which 

was  in  force  when  the  rights  of  the  parties  to 
2  this  action  became  fixed,  contained  the  following: 

"A  landlord  shall  have  a  lien  for  his  rent  upon  all 
crops  grown  upon  the  demised  premises,  and  upon  any 
other  personal  property  of  the  tenant  which  has  been 
used  on  the  premises  during  the  term,  and  not  exempt 
from  execution.  *  *  *"  Does  the  clause,  "and  not 
exempt  from  execution,''  apply  only  to  "other  personal 
property  of  the  tenant  which  has  been  used  on  the 
premises  during  the  term,"  or  to  such  property  and  also 
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to  "all  crops  grown  upon  the  demised  premises?"  It 
was  said  in  Thompson  v.  Anderson,  86  Iowa,  706,  that 
the  reason  upon  which  the  lien  provided  for  by  the 
statute  is  grounded  is  that  "the  use  of  the  landlord's 
premises  has  contributed  to  the  production,  improve- 
ment, or  maintenance  of  the  property  upon  which  the 
lien  attaches."  That  reason  applies  with  especial  force 
to  crops  raised  upon  the  premises.  Other  personal 
property  may  derive  little,  if  any,  benefit  from  the  prem- 
ises, but  crops  raised  thereon  draw  in  large  part  their 
sustenance,  and  the  elements  which  are  necessary  to 
their  growth,  from  the  soil,  which  is  to  some  extent 
impoverished,  and  made  less  productive,  by  each  suc- 
cessive crop  which  it  yields.  There  is  ample  reason  for 
not  permitting  the  lien  to  attach  to  property  which  the 
tenant  needs  for  the  maintenance  of  himself  and  family, 
and  to  the  production  and  preservation  of  which  the 
leased  premises  have  contributed  little  or  nothing;  but 
on  what  theory  of  reason  or  justice  can  it  be  said  that 
the  lien  should  not  attach  to  crops  which  could  not  have 
been  produced  but  for  the  leased  premises?  It  is  quite 
clear  that  the  general  assembly  intended  to  make  a  dis- 
tinction between  crops  grown  on  leased  premises  and 
other  personal  property,  and  that  the  clause,  "not 
exempt  from  execution"  applies  only  to  the  property 
referred  to  in  the  sentence  immediately  preceding  it, 
and  not  to  the  crops  specified  in  the  first  sentence  of 
the  section.  This  interpretation  is  fully  authorized 
by  the  language  used,  will  give  force  to  what  we 
are  satisfied  was  the  legislative  intent,  and  will 
do  justice.  It  follows  that,  whether  the  plaintiff 
had  knowledge  of  the  mortgage  clause  in  the  lease  of 
Nowels  to  Martin,  or  whether  written  notice  of  the  land- 
lord's attachment  was  given  to  Martin,  is  not  material 
to  a  determination  of  this  case.  The  crops  in  question 
were  grown  upon  the  leased  premises.  Nowels  was 
entitled  to  a  lien  upon  them  for  that  reason,  and  the 
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lien  had  not  been  terminated  when  the  mortgage  to  the 
plaintiflE  was  executed,  and  the  interest  he  thereby 

acquired  wae  subject  to  the  lien  of  Nowele.  If 
3  the  attachment  was^  for  any  reason,  invalid, 

Nowels  had  the  right  to  aEssert  and  have  protected 
his  interest  in  the  property,  and  the  proceeds  thereof, 
by  intervening  in  this  case.  The  judgment  rendered  by 
the  district  court  rests  upon  an  erroneous  theory  of  the 
statute  to  which  we  have  referred.  The  facts  which 
determine  the  application  of  the  statute  are  not  in  dis- 
pute, and  the  judgment  must  therefore  be^  and  is, 

BBYEBSSD. 
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J.  E.  Rbizenstein  v.  Ezbkibl  Clark  and  Earl  Clark,   ;i88   g«2 

Appellants. 

Joint  Agfwnit;    exemplary  damages.    In  a  joint  malicious  assault, 

8  if  one  of  the  participants  was  actuated  by  malice,  each  will  be 
liable  for  damages,  both  actual  and  exemplary,  resulting  from  the 
assault. 

£yiDBNCB.    Plaintiff  in  an  action  for  wanton,  malicious  assault  com- 

9  mitted  by  two  persons,  need  not  show  that  either  defendant 
expressly  directed  the  other  to  make  the  assault  or  that  they 
struck  him  at  the  same  moment  of  time,  or  that  one  struck  him 
after  the  other.  ^ 

Same.    Evidence  tha'  plaintiff,  in  an  action  for  malicious  assault,  had 
been  assaulted  at  another  time,  before  the  assault  in  question  is 

4  inadmissible  in  the  absence  of  any  contention  that  any  of  the  dis- 
orders from  which  the  plaintiff  claims  to  be  suffering  were  due  to 
the  prior  assaults. 

Exemplary  damaoes:  Instructions.  An  instruction  in  an  action  for 
6  assault  that  the  jury  may  award  exemplary  damages  if  they  find 
8    the  assault  was  malicious,  and  that  the  amount  thereof  rested 

solely  in  the  discretion  of  the  jury,  is  proper,  although  the  verdict 

might  be  reversed  as  excessive. 

Pleading  and  proof.  Under  Code  1878,  section  2729,  which  provides 
that  a  party  shall  not  be  compelled  to  prove  more  than  is  neces- 

5  K»y  to  entitle  him  to  the  relief  asked,  it  is  only  necessary,  in  an 
action  for  assault,  to  prove  that  it  was  unlawful,  although  the 
petition  alleged  that  it  was  wanton  and  malicious. 
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Requesting  instructions.  In  an  action  for  malicious  assault,  fail- 
ure, in  an  instruction,  to  define  ''malice,"  or  to  state  that  the 

7  burden  of,  proving  it  is  on  plaintiff,  is  not  error,  where  no  such 
instruction  was  asked  by  defendant. 

Evidence;  harmless  error:  In  an  action  for  damages  resulting 
from  an  assault,  the  exclusion,  on  cross-examination  of  plaintiff, 

8  of  evidence  that  plaintiff  was  suffering  from  the  injury  com- 
plained of  before  the  alleged  assault,  is  harmless  error,  where 
such  facts  are  subsequently  testified  to  by  other  witnesses. 

Witness:  impeachment.  Plaintiff,  in  an  action  for  malicious  assault, 
who  testified  on  his  cross-examin  tion  that  on  the  trial  of  a  crim- 
inal case  against  defendant,  growing  out  of  the  assault,  he  had 

2  not  refused  to  answer  a  question  of  defendant's  attorney  as  to 
whether  he  was  ruptured  at  the  time  of  the  alleged  assault,  but 
that  an  objection  to  the  question  was  sustained,  and  that  he  does 
not  remember  all  the  questions  that  were  asked  on  the  criminal 
trial,  cannot  be  impeached  by  reading  the  answers  made  by  him 
on  such  trial. 

Appeal :    objection  below.    An  objection  by  defendants  in  an  action 

for  malicious  assault,  that  they  were  not,  from  the  allegation  of 

1    the  petition,  bound  to  anticipate  a  claim  by  plaintiff  that  he  had 

been  injured  in  a  certain  manner,  cannot  be  first  taken  on  appeal. 

Appeal  from  Johnson  District  Court. — ^Hon.  M.  J.  Wadb, 

Judge. 

Saturday,  Deoembbb  18, 1897. 

Action  at  law  for  an  alleged  wanton  and  malicious 
assault  Defendants  denied  the  alleged  assault,  and 
pleaded  that  whatever  they  did  was  in  self-defense;  and 
other  matters  which  might  be  considered  in  mitigation 
of  damages.  Trial  to  a  jury.  Verdict  and  judgment  for 
plaintiff,  and  defendants  appeal. — Affirmed. 

Ranck  &  Bradley^  G.  A.  Ewing^  and  John  W. 
Slater  for  appellants. 

Bemley  &  Ney  and  Bailey  &  Murphy  for  appellee. 

Debmee,  J. — ^I.  In  his  petition,  plaintiff  alleged 
that  he  received  serious  and  dangerous  injuries,  some 
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of  which  were  permanent  in  their  nature  and  character. 

He  proved  upon  the  trial,  without  objection,  that  he  was 

ruptured  in  the  assault  made  upon  him  fcy  defendants. 

AppellantB  contend  tbat  they  were  not  bound  to 

1  anticipate  the  claim  of  such  injury  from  the  aver- 
ments of  the  petition,  and  that  all  evidence  relat- 
ing thereto  was  ineomi)etent.  They  made  no  such  objec- 
tions in  the  lower  court,  and  cannot  present  them  here 
for  the  first  time. 

II.    On  cross-examination,  plaintiflE  was  asked  as  to 

certain  statements  (or,  rather,  as  to  the  want  of  certain 

statements),  made  by  him,  as  to  the  Extent  of  his  injuries, 

upon  the  trial  of  a  criminal  case,  growing  out  of  the 

assault.    These  questions  followed,  which  were 

2  disposed;  of  in  the  manner  indicated:    "Q.     Did 
you,  on  that  trial,  when  asked  if  you  were  injured, 

say  that  you  were  ruptured  at  the  time  of  that  occuir 
rence?  (Same  objection.  Sustained'.  Defendants 
except)  Q.  What  did  you  say?  A.  I  started  to 
answer  your  question^  and  the  attorney  objected,  and 
the  court  sustained  the  objection;  so  the  question  was 
not  repeated  to  me.  Q.  Did  you  not  refuse  to  answer? 
A.  No,  sir;  it  came  about  just  as  it  did  this  time.  You 
asked  the  question^  and  I  was  getting  ready  to  answer 
you,  and  the  attorneys  objected.  You  asked  me  then  if 
I  refused  to  answer,  and  I  said,  *No;'  but  the  objection 
had  been  made,  and  the  court  sustained  it.''  The  wit- 
ness further  testified:  "I  cannot  recollect  all  the  ques- 
tions, that  way,  that  was  asked  me  at  the  trial  before 
'Squire  Dodder.  I  do  not  remember  what  was  asked, 
and  I  do  not  remember  what  answer  I  made.  I  would 
tell  you  if  I  could  think  of  it."  The  shorthand  reporter 
who  took  down  the  evidence  at  that  hearing  was 
called  as  a  witness  for  the  defendants,  and  asked  to  read 
certain  questions  propounded  to,  and  answers  made  by, 
Beizenstein.  To  this  an  objection  was  interposed,  upon 
the  ground  that  it  was  in  no  manner  contradictory  of 
Vol.  104  la— 19 
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what  he  had  said  upon  the  witness  stand  in  this  trial, 
and  the  cybjection  was  sustained.  Surely,  there  was  no 
error  in  this.  Appellants  w«:e  granted  all  they  were 
entitled  to. 

III.  Appellee  was  asked  upon  cross-examination  if 
he  had  not  stated  to  one  Bradley,  prior  to  the  alleged 
assault,  that  he  was  ruptured,  and  also  if  he  had  not 
filed  a  petition  before  tbe  <rity  council,  asking  to  be 
relieved  from  working  poll  tax,  on  account  of  physical 

infirmity.     Objections  to  these  questions  were 

3  sustained,  and,  as  we  think,  erroneousily.    But 
we  find,  on  turning  to  the  record,  that  the  witness 

answered  in  in^sponse  to  further  interrogatories  as  fol- 
io w«^:  "I  do  not  remenvber  of  ever  having  a  conversa- 
tion with  Bmdley,  while  he  was  a  member  of  the  city 
eoundl,  iu  181)3,  with  rcfei-euce  to  getting  poll  tax 
i*einit1ed.  I  never  made  application  to  the  city  council 
to  have  my  poll  tax  remitted.  I  do  not  know  wliether  I 
wan  at  the  city  council  on  the  tliird  day  of  July,  1893, 
or  not."  Wha  t ever  eiTor  there  may  have  been  was  cured 
by  the  subsequent  proceedings.  Moreover,  defendants 
proved  by  Bradley  'the  statements  made,  to  him,  and 
introduced  evidence  to  the  effect  that  appellee  had  pre- 
sented to  the  city  council  the  petition  referred  to;  and 
Iflie  whole  matter  was  again  inquired  about  when  plain- 
tiff was  placed  upon  the  <stand  in  rebuttal. 

IV.  Apellants  sought  to  show,  upon  cross-exam- 
ination, that  appellee  had  been  assaulted  at  other  times 
prior  to  the  assault  in  question.  They  did  not  contend, 
however,  that  these  assaults  resulted  in  permanent 
injury,  or  that  any  of  the  disorders  from  which  plaintiff 

then  claimed  to  be  suffering  were  due  to  these 

4  prior  assaults.    The  objection-s'to  the  questions 
were  properly  sustained.  Lorig  v.  City  of  Daven- 

poHy  99  Iowa,  479.  Moreover,  api)ellaiitfi  were  i>er- 
mitted  to  prove,  as  a  part  of  their  case,  that  appellee  had 
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been  assaulted  on  the  two  occasions  referred  to.  And 
there  was  no  prejudice  in  amy  event. 

V.  At  the  close  of  the  introduction  of  appellee's 
evidence,  ai)pellants  moved  for  a  verdict  on  the  ground 
that  the  assault  was  not  a  joint  one.  Their  motion  was 
overruled,  and  exception  taken.  We  will  not  review  the 
evidence  "bearing  upon  this  que^ou,  and  content  our- 
selves by  saying  that  there  was  no  error  in  the  ruling. 

VI.  The  petition  alleges  that  the  assault  was  wan- 
tonly and  maliciously  committed,  but  the  court  did  not 
charge  that  plaintiff  must  prove  that  it  was  so  done,  in 
order  to  recover.  This  is  said  to  be  error,  and  Cottrell  v. 
Piatt y  101  Iowa,  231,  is  relied  upon.  That  case  does  not 
go  to  the  extent  claimed.  All  that  it  holds  is  that  plain- 
tiff must  prove  that  the  assault  was  intentionally  com- 
mitted.   It  has  never  been  held  that  the  plaintiff 

5  must  prove  that  an  assault  made  ui)on  him  was 
malicious,  in  order  to  recover.    And  the  fact  that 

the  assault  is  charged  to  have  been  done  maliciously 
does  not  change  the  rule,  for  the  Code  of  1873  (section 
2729),  provides  that  a  party  shall  not  be  compelled  to 
prove  more  than  is  necessary  to  entitle  him  to  the  relief 
asked.  The  trial  court  instructed  that  plaintiff  must 
prove  that  the  assault  and  baittery  was  unlawfully 
made.    This  was  suffl dent. 

VII.  The  court  instructed  that,  if  the  jury  found 
the  assault  was  malicious,  they  might  award  exemplary 
damages  (that  is,  a  sum  sufficient  to  show  disapproval 
of  the  act,  or  as  an  example  to  deter  others  from  doing 
likewise),  and  that  the  amount  thereof,  in  case  they 
should  be  awarded,  rested  solely  in  the  discretion  of  the 

jury.    Claim  is  made  that  the  instruction  is  erron- 

6  eous,  because  there  was  no  evidence  of  malice, 
and  for  the  further  reason  that  it  is  not  true  that 

the  whole  matter  is  left  to  the  discretion  of  the  jury.  We 
think  that  there  was  sufficient  evidence  to  justify  the 
giving  of  the  instruction,  and  that  the  instruction,  as 
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given,  is  correct.  It  is  true  that  we  have  said,  in  con- 
sidering allowances  made  by  juries  in  some  cases,  that 
this  discretion  is  not  unlimited, — ^which.  is,  no  doubt, 
true;  but  these  statements  were  msade  when  considering 
the  question  as  to  excessivenees  of  verdict,  and  had  no 
reference  to  what  should  be  embodied  in.  an  instruction 
given  by  a  trial  judge.  The  i)aragrap(h  of  the  charge 
which  is  challenged  is  in  accord  with  instructions 
approved  by  the  almost  universal  voice  of  authority. 
Goodenough  v.  McGrew,  44  lowa^  670;  Root  v.  Sturdi- 
vanty  70  lowa^  55.    Further,  it  is  contended  that 

7  the  instruction  does  not  define  "malice,^^  and 
that  the  burden  of  pixxving  it  was  not  placed  ui)on 

the  plaintiff.  The  instructloai  was  correct  so  far  as  it 
went  If  appellants  desired'  more  specific  reference  to 
the  matter,  they  should  have  made  request  therefor. 
Again,  it  is  said  that  it  directs  the  jury  to  assess  exem- 
plary damages  against  both  defendants  if  they  found 
but  one  was  actuated  by  malice.  We  do  not  think  that 
this  is  a  proper  <fonstruction  of  the  instruction:.  It  cer- 
tainly does  not  say  so  in  express  terms,  and,  when  we 
look  to  the  charge  as.  a  whole,  we  find  that  such  a 
thought  is  clearly  excluded.  But,  in  any  event,  the 
charge,  as  applied  to  the  facts  of  this  case,  was  correct. 
The  jury  must  have  found,  under  the  instructions,  that 
the  assault  was  a  joint  one.    If  so,  and  if  one  of 

8  the  participants  was  actuated  by  malice,  this 
condition  of  mind  will  be  attributed  to  the  other, 

and  each  held  liable  for  all  damages,  both  actual  and 
exemplary,  resulting  from  the  assault.  So  the  court 
instructed,  and  such  is  undoubtedly  the  law.  Turner  v. 
Hitchcock,  20  Iowa,  310;  Sutherland,  Damages  (2d  ed.), 
section  140. 

VIII.  In  answer  to  special  interrogatories,  the 
jury  found  that  Ezekiel  Clark  did  not  strike  plaintiff  at 
any  time  after  his  son,  Earl,  took  hold  of  him;  that 
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Ezekiel  01a4*k  directed  hie  son,  Earl  CJlark,  to  take  plain- 
tiff away ;  and  that  Ezekiel  Clark  and  Earl  Clark  did  not 
strike  plaintiff  at  the  same  time.  Counsel  contend  that 
the  special  findings  are  inconsistent  with  the  general 
yerdiet,  and  that  a  new  trial  should  have  been  granted. 
Assuming,  as  we  must,  that  all  these  facts  epocially 
found  by  the  jury  are  true,  yet  it  doe®  not  follow  that 
the  general  verdi-ct  is  inconsistent  with  them^ 
9  The  jury  may  very  well  have  found  that  the 

defendants  were  jointly  engaged  or  concerned  in 
the  assault,  or  that  one  aided  or  albetted  the  other 
therein,  and.such  finding  would  not  be  inconsistent  with 
ttie  general  verdict.  It  was  not  incumbent  on  plaintiff 
to  show  that  either  defendant  expressly  directed  the 
other  to  make  the  assault,  or  that  they  struck  him  at  the 
same  moment  of  time,  or  that  one  struck  him  after  the 
other.  These  were  largely  evidentiary,  and  not  ulti- 
mate, facts,  and  are  not  controlling. 

IX.  Some  other  matters  are  discussed,  but  they 
are  not  of  sufficient  imiHyrtance  to  demand  separate  ooulr 
aideration.    We  find  no  prejudicial  error,  and  the  judg- 

mieiit  is  APFIBMEB. 
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Mnlof.  Law:  rebate.  Under  Acts  Twenty-fifth  General  Assembly, 
chapter  63,  section  7,  providing  that  in  case  sales  of  intoxicating 
liquors  have  not  continued  for  more  than  six  months  of  the  year 
for  which  the  taxes  are  assessed,  the  total  tax  for  the  year  may  be 
reduced  pro  rata,  the  year  referred  to  is  the  calendar  year,  and 
therefore  it  is  immaterial  that  sales  have  not  continued  for  more 
than  six  months  before  levy  of  the  tax.  If,  therefore,  a  party 
sells  liquors  for  more  than  six  months  of  the  calendar  year  1895, 
and  a  mulct  tax  is  levied  on  him  at  the  September  meeting  of 
that  year,  he  can  have  no  rebate  from  the  payment  of  six  hundred 
dollars  for  the  year  1895. 

Same  Acts  Twenty-fifth  General  Assembly,  chapter  62,  section  9,  pro- 
viding that,  if  a  tax  for  selling  intoxicating  liquors  on  premises  be 
not  levied  at  the  September  meeting  of  the  board  of  supervisors. 
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it  shall  be  levied  for  a  pro  rata  amount  of  tax  for  the  remainder 
of  the  year,  does  not  authorize  the  board  to  levy  a  pro  rata  tax  at 
a  September  meeting. 

Appeal  from  Linn  District  Court. — Hon.  William  G. 
Thompson,  Judge. 

Saturday,  December  18,  1897. 

Application  for  rebate  of  tax  levied  under  the  pro* 
visions  of  what  is  known  as  the  "Mulct  Law."  A  tax 
of  six  hundred  dollars  was  levied  by  the  board  of  super- 
visiors  of  Linn  county  at  its  regular  September  meet- 
ing against  the  plaintiff  and  the  property  in  which  they 
were  doing  business.  At  the  time  of  the  levy,  plaintiffs 
had  on  file  a  petition  for  the  rebate  of  the  tax  for  the 
months  of  January,  FeHbruary,  and  March.  The  board 
denied  the  petition,  but,  upon  appeal  to  the  district 
court,  it  was  sustained,  and  the  county  appeals. — 
Reversed. 

J.  M.  Grimm,  county  attorney,  and  J.  H.  Rothrock, 
Jr.^  for  appellant. 

Heins  &  Heins  for  appellees. 

Deemer,  J. — Prom  the  agreed  statement  of  facte 
ui>on  which  the  case  was  tried  in  the  district  court,  we 
find  that  appellees  sold  no  liquors  in  the  county  of  Linn 
in  the  year  1895,  prior  to  the  month  of  April.  They  com- 
menced to  sell  on  the  first  day  of  that  month,  and  con- 
tinued in  business  downa  to  the  time  of  the  trial  in  the 
district  court.  On  this  record  the  trial  court  held  that 
the  year  referred  to  in  the  Acts  of  tlie  Twenty-fifth  Gen- 
eral Assembly,  chapter  62,  relating  to  sales  of  intox- 
icating liquor,  commenced,  in  -so  far  as  these  appellees 
are  concerned,  on  the  first  day  of  April,  and  that  they 
were  entitled  to  a  rebate  of  one  hundred  and  fifty  dol- 
lars.  It  i®  from  this  order  that  the  appeal  is  taken. 
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In  the  case  of  David  v.  Hardin  County,  104  Towa,  204? 
we  held  tlmt  the  word  "year,"  as  uBed'  in  the  acts  of  the 
general  assembly  under  consideration,  meant  "calendar 

year,"  and  that,  when  the  asvsessment  was  made 
1  at  other  than  the  regular  September  meeting  ot 

the  board,  it  should  be  pro  rata  of  the  annual 
levy  "dependent  upon  the  time  of  the  assessment." 
This  case  not  only  involves  a  determination  of  what  is 
mean*  by  the  word  "year,"  but  also  a  construction  of 
sections  7  and  17  of  chapter  62,  Acts  T^\  enty-fifth  Gen- 
eral Assembly.  We  have  set  out  the  su'bstance  of  these 
sections  in  the  opdnion  just  referred  to,  and  need  not 
repeajt  them  here.  With  reference  to  section  17,  it  need 
only  be  said  that  it  relates  to  the  time  of  payment  of 
the  tax,  and  to  what  it  is  nec^sary  to  do  in  order  that 
such  payment  may  constitute  a  bar  to  proceedings  for 
violation  of  the  general  statutes  prohibiting  the  traffic  in 
intoxicating  liquors.  We  may  also  observe  that  the  case 
of  Clark  v.  Riddle,  101  Iowa,  270,  wherein  we  held  that 
section  17  did  not  apply  to  cities  acting  under  special 
charters;  and  the  act  passed  at  the  recent  special  sesr 
sion  of  the  legislature,  and  known  as  chapter  7,  Acts 
Twenty-six'th  General  Assembly  (Ex.  Se^s.),  Which 
undertook  to  legalize  all  sales  made  in  cities  acting 
under  special  charters^  and  all  proceedings  with  refer- 
ence thereto,  have  no  bearing  upon  the  question  now 
before  us.  The  whole  matter  is  solved  by  a  construc- 
tion of  section  7,  which  says,  in  effect,  that,  if  it  should 
be  found  on  appeal  that  sales  of  intoxicating  liquor 
had  not  continued  for  more  than  six  months  in  the  year 
for  which  the  taxes  were  assessed,  then  the  total  tax 
for  the  year  may  be  reduced  pro  rata.  It  is  conceded 
that  appellees  sold  liquor  for  more  than  six  months  ot 
the  year  1895.  There  can,  therefore,  be  no  remission 
under  section  7.  Claim  is  made,  however,  tliat  section 
9  applies,  and  that  appellees  should  i>ay  no  more  than 
four  hundred  and  fifty  doUans.    It  is  manifest,  however, 
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that  the  latter  part  of  this  section,  being  the  part  upon 
which.  api)ellees  rely,  bas  no  ai)p(lication  to  this  case,  for 
tlie  reason  that  it  has  reference  to  levies  made  at  other 

tlan  the  Septem1>eT  meetinig.  We  are  of  opinion 
2  that  the  year  referred  to  in  this  so-called  "Mulct 

Law''  is  the  calendar  year;  that  appelleeti  are  not 
entitled  to  the  rebate  claimed,  for  the  reason  that  they 
liad  continued  tbeir  sales  for  more  than  six  months  of 
the  year  for  which  the  taxes  were  assessed;  and  that  the 
latter  part  of  section  9  has  no  application,  for  the  reason 
tliat  the  taxes  were  levied  at  the  regular  September 
meetiug  oit  the  board — Bbvbbssd. 


James  W.  Robinson  and  Maboabbt  J.  Robinson,  Appel- 
lants, V.  C.  A.  Chablbton. 

Homestead:  abandonment.  The  fonnation  of  a  purpose  by  the 
owner  of  a  homestead  to  sell  the  land  and  invest  the  proceeds  in 
6  another  home,  does  not  operate  as  an  abandonment  of  the  home- 
stead, under  code,  section  2000,  permitting-  the  owner  to  do  so, 
and  also  entitling  him  to  a  reasonable  time  within  Vhich  to 
accomplish  such  object 

Rule  applied.  In  an  action  to  set  aside  a  sheriff's  sale  on  the 
ground  that  the  land  sold  was  a  homestead  and  exempt,  the  evi- 
dence showed  that  plaintiff  purchased  the  land  in  1887,  and 
occupied  it  as  a  home  until  December  10, 1890,  when  he  moved  to 
another  place  to  educate  his  children,  intending  to  return  to  the 
8  homestead,  which  intention  he  retained  until  the  death  of  his  son, 
in  September,  1893.  Thereafter,  he  thought  it  desirable  to  sell  the 
homestead  and  invest  the  proceeds  in  another  home,  though  it 
is  doubtful  whether  this  conclusion  was  reached  before  or  after 
the  sherifTs  sale,  December  39, 1893.  Held,  that  under  Code,  sec- 
tion 2000,  plaintill  was  entitled  to  a  reasonable  time,  after  con- 
cluding to  sell  the  homestead,  to  accomplish  it,  and  that  in  this 
case  such  reasonable  time  had  not  elapsed,  and  the  sheriff's  sale 
was  void. 

Sahh:     That  the  owner  of  a  farm,  which  has  been  occupied  as  a 
8    homestead,  talked  about  exchanging  the  farm,  or  said  he  was  not 
built  for  farming,  or  told  what  he  considered  the  land  worth,  doei  - 
not  of  itself  show  a  purpose  to  abandon  the  homestead. 
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lA.ifB.    The  mere  fact  that  the  owner  of  a  homestead,  who  is  tem- 
4    porarily  absent  therefrom,  with  the  intention  of  returning,  votes 
at  the  place  where  he  temporarily  resides,  is  not  of  itself  conclu- 
sive of  an  intentioa  to  abandon  the  homestead,  though  it  is  strong 
evidenoe  of  abandonment. 

Borden  of  proof.  The  burden  of  showing  the  abandonment  of  a 
homestead  after  the  homestead  character  has  once  been  estab> 
1  lished,  rests  upon  one  who  seeks  to  subject  the  land  to  a  judg- 
ment in  his  favor,  and  where  the  debt  for  which  the  judgment  is 
rendered  is  contracted  while  the  land  was  occupied  as  a  home- 
stead, so  that  no  credit  was  extended  on  the  faith  of  its  being  sub- 
ject to  the  payment  of  debts,  the  evidence  of  abandonment  should 
be  more  satisfactory. 

Appeal  from  Pocahontas  District  Court — Hon.  W.  B. 
QuABTON,  Judge. 

Satorday,  Dboembbb  18, 1897. 

Action  to  set  aside  sheriff 's  sale  and  deed  on  the 
ground  that  the  land  sold  contained  a  homestead  exempt 
to  the  judgment  debtor.  Belief  denied,  and  plaintilfB 
appeal. — Reversed. 

J.  A.  0.  Yeoman^  B.  M.  Wright^  and  S.  R.  Kerr 
for  appellants. 

No  appearance  for  appellee. 

Ladd,  J. — Execution  was  issued  November  25, 1893, 
on  a  judgment  for  twenty-two  dollars  and  sixty  cents, 
with  costs  and  interest,  against  James  W.  Robinson, 
and  levied  on  eighty  acres  of  land  in  Pocahontas  county. 
This  land  was  sold  as  an  entirety  for  fifty  dollars  and 
five  cents,  December  29,  1893,  and  a  sheriff's  deed  exe- 
cuted therefor  a  year  later  to  Charleton,  the  judgment 
plaintiff.  There  was  a  mortgage  which,  with  interest 
and  taxes,  amounted  to  nearly  eight  hundred  dollars, 
constituting  a  prior  lien.  At  the  time  of  the  sale  the 
land  was  worth  twenty-seven  dollars  and  fifty  cents  per 
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acre.  Robinfion  did  not  learn  of  the  levy  and  sale  till 
several  days  after  the  execution  of  the  sheriff's  deed. 
This  action  is  brought  to  set  aside  the  sale  and  deed 
because  the  land  sold  contained  the  homestead  of  the 
plaintiffs,  which  was  not  in  any  way  platted  or  set  apart 
to  them.  The  defendant  answered  that  the  plaintiffs 
had  abandoned  their  homestead  interest  in  the  land. 
Other  issues  are  raised  by  the  pleadings,  but,  owing  to 
the  view  we  take  of  the  case,  need  not  be  con- 

1  sidered.    Robinson  purchased  the  land  in  1887, 
and  occupied  it;  with  his  family,  as  a  home,  from 

April,  1888,  till  December  10,  1890.  The  homestead 
character  of  the  land  having  been  thus  established,  the 
burden  of  proof  was  on  the  defendant  to  show  its  aband- 
onment. Bank  v.  Baker,  57  Iowa,  197;  Bradshaw  v. 
Hurst,  57  Iowa,  745;  Boot  v.  Brewster,  75  Iowa,  631. 
And,  as  the  debt  was  contracted  while  the  land  was 
occupied  as  a  homestead,  more  satisfactory  evidence  of 
its  abandonment  is  required  than  if  credit  had  been 
extended  on  the  faith  that  it  was  subject  to  the  pay- 
ment of  debts.  Davis  v.  Kelley,  14  Iowa,  523.  The 
period   of  absence  is  important,   but  not  con- 

2  elusive.    Dunton  v.  Woodbury,  24  Iowa,  74.    The 
evidence  shows  that  the  plaintiffs   moved  to 

Humboldt  for  the  purpose  of  educating  their  children, 
and  intended,  as  soon  as  this  was  accomplished,  to 
return  to  the  farm.  The  stock  was  sold,  but  the  imple- 
ments were  retained  for  some  time,  and  finally  disposed 
of  because  nothing  could  be  obtained  for  their  use.  A 
harrow,  corn  cultivator,  and  plow  were  kept  and  the 
last  repaired  in  the  summer  of  1893,  with  a  view  of  using 
it  the  following  spring.  Robinson  repeatedly  refused  to 
sell  or  exchange  the  land,  giving  as  a  reason  that  he 
expected  to  move  on  it  again.  He  declined  to  rent  it  for 
more  than  one  year,  because  he  expected  to  return.  The 
family  arranged  to  do  so  in  the  spring  of  1894,  when  the 
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son  was  to  perform  the  farm  work,  and  Robinson  con- 
tinue in  his  employment  as  traveling  salesman.  No 
other  home  was  purchased.  Both  Robinson  and  his 
wife  testify  to  their  intention  of  moving  back  to  the 
farm,  and  that  this  was  their  abiding  purpose  from  the 
time  they  went  to  Humboldt,  in  1890,,  to  the  date  of  their 
son^s  death,  in  September,  1893,  is  fully  established  by 
the  evidence.  The  testimony  of  alleged  statements  and 
admissions  either  relate  to  a  time  subsequent  to  the  sale, 
or  else  is  discredited  or  overcome  by  the  weight  of 

3  evidence.  That  Robinson  talked  about  exchange 
of  property  with  those  proposing  a  trade,  or 

said  he  was  not  built  for  farming,  or  stated  what  he 

considered  the  land  worth,  if  true,  does  not  establish  his 

purpose  of  abandoning  it,  when  considered  in  the  light 

of  the  surrounding  circumstances.    He  voted  in 

4  Humboldt  in  1891    and  this  is  a  very  strong 
circumstance   tending   to   show    a    permanent 

change  of  residence.  He  explains  it,  however,  by  saying 
he  supposed  one  might  vote  "where  he  resided  tempor- 
arily and  got  his  washing  done.^'  This  erroneous  impres- 
sion is  quite  common,  and  we  cannot  regard  the  mere 
fact  of  voting  in  a  precinct  other  than  that  of  the  home- 
stead conclusive  of  an  intention  to  abandon  it.  The 
point  was  not  decided  in  Painter  v.  Steffen,  87  Iowa,  171, 
and  was  not  regarded  controlling  in  Conway  v.  Nichols* 
(Iowa)  (71  N.  W.  Rep.  183).  While,  as  a  general  rule,  a 
man  will  be^presumed  to  reside  where  he  exercises  the 
right  of  suffrage,  this  is  subject  to  such  explanations  as 
will  show  the  real  intention  of  the  party  in  removing 
from  the  former  residence,  whether  animo  reverfendi. 
See  Dennis  v.  Bank,  19  Neb.  675  (28  N.  W.  Rep.  512). 
After  the  son's  death  Mrs.  Robinson  went  to  the  eastern 
part  of  the  state,  where  she  remained  over  two  months, 
and  not  until  her  return  was  the  purpose  of  moving 

^Decided  May  14, 1897,  and  held  out  on  rehearing.  —Reporter. 
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back  to  this  land  ever  questjpned  in  the  family.  It  was 
then  thought  desirable  to  have  a  home  near  Humboldt, 

though  the  evidence  leaves  it  in  doubt  whether 
5         this  conclueinon  vrae  reached  before  or  after  the 

sale  under  the  execution.  The  purpose  was  to 
sell,  and  invest  the  proceeds  in  another  home;  and  they 
not  only  had  the  right  to  do  this,  but  were  entitled  to  a 
reasonable  time  within  which  to  accomplish  their  object. 
Code,  section  2000;  Benham  v.  Chamberlain^  39  Iowa, 
358;  Cowgellv.  Warrington,  66  Iowa,  666;  Mann  v.  Cor- 
rington,  93  Iowa,  109;  Schuttloffet  v.  Collin s,  98  Iowa, 
576.  What  will  be  a  reasonable  time  must  depend  on 
the  facts  of  each  particular  case.  If  it  be  conceded  that 
Robinson  had  concluded  to  sell  and  buy  another  home, 
the  time  to  which  he  was  entitled,  in  order  to  do  so,  had 
not  elapsed.  When  the  sale  occurred,  the  land  included 
the  homestead  of  the  plaintiffs,  and  must  be  adjudged 
void;  Linscott  v.  Lamarf,  46  Iowa,  312;  Goodrich  v. 
Brown,  63  Iowa,  247;  Visek  v.  Doolittle,  69  Iowa,  602; 
and,  being  void,  the  intention  of  the  plaintifta  there- 
after is  not  material — REVEuaEJ>, 
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Daniel  Cooper,  Appellant,  v.  C.  M.  Mohleb,  Intervener. 

Poreelosnre:  owner  of  onb  note:  Protection  of.  A  land  owner 
agreed  that  if  an  agent  for  wire  fencing  should  furnish  him  a 
purchaser  for  his  land  at  a  certain  price,  he  would  purchase  a 

2  fence  from  the  agent.  The  purchaser  was  obtained,  and  an 
agreement  was  made  for  building  the  fence,  and  one  of  the  notes 
for  the  price  of  the  land  was  for  the  exact  contract  price  of  the 
fence  The  notes  were  all  secured  by  a  mortgage  on  the  land. 
*  Eeld,  that  a  decree  was  justified,  finding  the  agent  to  be  the  owner 
of  the  note  given  for  the  price  of  the  fence,  and  entitled  to  the 
protection  of  said  mortgage. 

Interrentloii:    mortgage  notes.    The  holder  of  one  of  several  notes 
secured  by  the  same  mortgage,  which  is  entitled  to  a  priority  over 
1    the  other  notes,  is  entitled  to  intervene  in  an  action  for  the  fore, 
closure  of  a  mortgage,  under  Code  1878,  section  2683 

(801) 
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Appeal  from  Carroll  District  Court. — Hon.  S.  M.  Elwood, 

Judge. 

Tuesday,  January  18,  1898. 

Action  in  equity  against  John  Waemund  to  recover 
the  amount  of  certain  promissory  notes,  for  the  fore- 
closure of  a  mortgage  given  to  secure  their  payment, 
and  for  other  relief.  C.  M.  Mohler  intervened,  claiming 
to  be  the  owner  of  one  of  the  notes  which  the  mortgage 
was  given  to  secure,  and  demanded  judgment  for  the 
amount  due  thereon,  and  asked  that  it  be  decreed  a  flw^t 
lien  upon  the  mortgaged  premises.  There  was  a  hearing 
on  the  merits,  and  a  decree  in  favor  of  the  intervener,  as 
prayed.    The  plaintiff  appeals. — Affirmed. 

M.  W.  Beach  and  F.  M.  Powers  for  appellant. 
George  W.  Botoen  for  appellee. 

Robinson,  J. — In  December,  1893,  the  plaintiff  was 
the  owner  of  two  hundred  and  twenty  acres  of  land, 
upon  which  the  mortgage  in  controversy  was  afterwards 
given;  and  the  intervener  was  engaged  in  the  business 
of  selling  w6ven  wire  fence.  He  attempted  to  sell  to  the 
plaintiff  feuces  for  the  land,  but  was  told  by  the  latter 
that  he  preferred  to  sell  his  farm  for  thirty-five  dollars 
per  acre.  The  intervener  told  him  that  he  could  sell  the 
farm  for  forty  dollars  per  acre  if  it  were  fenced.  The 
plaintiff  then  said  that  he  would  have  the  fence  built  if 
the  intervener  would  secure  a  purchaser  for  it  at  the 
price  last  named.  The  intervener  undertook  to  furnish 
such  a  purchaser,  and  in  the  latter  part  of  January, 
1894,  went  to  Cooper  with  the  defendant,  Wasmund, 
and  a  sale  of  the  farm  to  him  at  forty  dollars  per  acre 
was  effected,  and  an  agreement  was  made  for  building 
the  fence.    The  contract  price  of  the  fence  to  be  built 
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was  mx  hundred  and  fifty-one  dollar*.  A  note  for  tliat 
amount  was  made  by  Wasmund  to  the  plaintiff,  with 
oth^r  notee,  and  a  mortgage  to  secure  all  of  the  notes 
thus  given  was  executed  by  Wasmund.  The  fence  was 
afterwards  constructed,  and  the  note  given  for  the  con- 
tract price  therefor  was  eurrendered  to  Wasmund, 
although  he  did  not  pay  anything  for  it  The  right  of 
the  plaintiff  to  the  relief  he  demands  against  Wasmund 
does  not  appear  to  be  questioned,  and  is  not  involved  in 
thifi  appeal. 

I.  The  plaintiff  demurred  to  the  petition  of  inter- 
vention, but  his  demurrer  was  overruled.  He  now 
insists  that  it  should  have  been  sustained,  for  the 

alleged  reason  that  the  petition  did  not  show 

1  sufficient  grounds  upon  which  to  intervene.    We 
do  not  think  the  claim  thus  made  is  well  founded. 

The  petition  alleged  that  the  intervener  was  the  owner 
of  one  of  the  notes  secured  by  the  mortgage  which  the 
plaintiff  was  attempting  to  foreclose,  and  that  it  was 
the  first  note  thus  secured  to  become  due.  It  thus 
appeared  that  the  intervener  had  a  direct  interest  in  the 
mortgage,  and  in  having  determined  the  priority  of  the 
various  claims  which  it  secured,  and  it  is  the  policy  of 
the  law  to  permit  conflicting  claims  of  priority  growing 
out  of  a  single  mortgage  to  be  settled  in  one  action.  The 
authority  to  have  that  done  by  means  of  proceedings  by 
intervention  is  ample.  Code  1873,  section  2Q83 ;  Taylor 
V.  Adair,  22  Iowa,  2n9;Dyerv.  Harris,  22  Iowa,  268.  We 
are  of  the  opinion  that  the  demurrer  was  properly  over- 
ruled. 

II.  The  intervener  and  Wasmund  are  brothers-in- 
law,  and  it  is  the  theory  of  the  plaintiff  that  Wasmund 
was  to  pay  the  intervener  for  the  fence,  and  that  the 
note  in  controversy  was  given  to  secure  the  building  of 

the  fence.    There  is  some  tes.timony  which  tends 

2  to  support  that  theory,  but  there  are  some  facts, 
which  are  not  seriously  disputed,  which,  with 

other  evidence  for  the  intervener,  satisfv  us  that  the 
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theory  is  not  correct,  and  that  the  note  was  to  become 
the  property  of  the  intervener  when  he  should  have 
built  the  fence.  The  plaintiff  was  willing  to  sell  his 
farm  for  thirty-five  dollars  per  acre,  and  agreed  to  have 
the  fence  constructed  if  he  could  sell  the  farm  for  forty 
dollars  per  acre.  The  intervener  found  a  purchaser  at 
that  price,  and  agreed  to  construct  the  fence.  The  sale 
was  effected,  and  notes  given  for  the  purchase  price,  on 
the  basis  of  forty  dollars  per  acre  for  the  farm.  The 
fence  was  not  to  be  constructed  until  later  in  the  year, 
and,  if  the  theory  of  the  plaintiff  be  correct,  there  could 
not  have  been  any  object  accomplished  by  giving  him 
the  fence  note.  If  the  purchaser  was  to  pay  the  inter- 
ven^"  for  the  fence  in  any  other  manner  than  by  paying 
the  note,  the  reasonable  and  direct  method  of  accom- 
plishing what  was  designed,  so  far  as  the  plaintiff  was 
concerned,  would  have  been  to  deduct  the  price  of  th^ 
fence  from  the  price  of  the  farm,  and  accept  the  notes 
only  for  the  remainder  due.  The  only  reasonable  pur- 
pose to  be  accomplished  by  giving  the  fence  note  to  the 
plaintiff  was  to  have  the  price  of  the  fence  secured  by 
the  mortgage.  There  was  no  occasion  to  secure  the 
plaintiff  for  the  cost  of  the  fence,  if  he  was  not  under 
any  obligation  to  pay  the  intervener  for  it  It  is  prob- 
able  that  the  note  was  surrendered  to  Wasmund  in  con- 
sequence of  some  mistake.  He  was  to  pay  for  the  fence 
it  is  true,  as  some  of  the  witnesses  for  the  plaintiff  state; 
but  he  was  to  do  so  by  paying  the  fence  note,  and  that 
he  has  not  done.  We  are  well  satisfied  that  the  fence 
note  belonged  to  the  intervener  when  he  completed  the 
fence,  and  that  it  should  have  been  delivered  to  him  by 
the  plaintiff.  The  decree  of  the  district  court  effects 
justice,  and  is  sustained  by  the  evidence.    It  is  therefore 

AFFIRMED. 
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Bees:  labcbny.  A  trespasser,  who  finds  bees  on  the  land  of  another,  i30  sot 
and  hives  them,  but  is  not  the  owner  of  the  hive  in  which  he  puts  ^^ — 
them,  has  no  interest  in  them  which  is  the  subject  of  larceny. 

Samb.    The  mere  finding  of  bees  in  a  tree  on  the  land  of  another 
person  gives  the  finder  no  right  to  the  bees  or  to  the  tree. 

Appeal  from  Monroe  District  CouH. — Hon.  Frank  W. 

ElOHELBEBGEB,  Judge. 

Tuesday,  January  18, 1898. 

The  defendant  was  convicted  of  the  larceny  of  a 
swarm  of  bees,  and  from  tlie  judgment,  imposing  a  fine 
of  five  dollars,  he  appeals. — Reversed. 

T.  B.  Perry  for  appellant. 

Milton  Remley,  attorney  general,  and  Jesse  A. 
Miller  for  the  state. 

Ladd,  J. — In  July,  1895,  Stevens  found  a  bee  tree  on 
the  land  of  Oody,  and,  without  the  latter's  permission, 
chopped  it  down,  and  put  the  bees  in  a  gum  obtained 
from  Mosely.  These  were  left  near  the  fallen  tree,  on 
Cody's  land.  The  gum  was  cut  from  a  tree  on  defend- 
ant's land,  without  his  knowledge  or  consent;  and  find- 
ing lt|  with  the  bees,  where  left  by  Stevens,  he  removed 
•them,  at  dusk  of  day,  to  the  orchard  of  Ms  mother,  and 
Inclosed  them  in  a  telescoi)e  gum,  about  thirty-three 
Imches  square,  nailed  to  that  procured  from  Mosely. 
This  wafi  unknown  to  the  mother,  wh^ise  residence  was 
about  one  mile  from  the  bee  tree,  while  that  of  the 
defendant  wae  three  mile«  further  away.  It  does  not 
appear  that  the  defendant  knew  who  hived  the  bees,  or 
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that  Stevens  was  aware  that  Mosely  was  not  ownec  of 
ttie  gum.  When  Stevens  discovered  the  bees,  after  sev- 
eral days'  search,  the  defendant  refused  to  do  more  than 
return  them,  and  after  some  piarley  this  prosecution 
was  begun. 

Wild  game  is  under  the  control  of  the  state,  and  only 
becomes    the    subject    of    private    ownership    when 
reclaimed  by  the  art  and  industry  of  man.    A  somewhat 
different  rule  applies  to  bees,  though  ferae  naturae. 
These  bave  a  looaJ  habitation.    Blackstone  staites:    "It 
hath  also  been  said  that  with  us  the  only  ownership  in 
bees  is  ratione  soli;  and  the  charter  of  the  forest,  which 
allows  every  freeman  to  be  entitled  to  the  honey  found 
within  his  own  woods,  affords  great  countenance  to  this 
doctrine  thiat  a  qualified  property  may  be  had  in  bees, 
in  considei-ation  of  the  property  of  the  soil  whereon  they 
aire  found."     The  same  rule  is  laid  down  in  Cooley  on 
Torts,  435,  where  it  is  said  that  bees  "have  a  local  habita- 
tion ,  more  often  in  a  tree  than  elsewhere,  and  while  there 
may  be  said  to  be  within  control,  because  the  tree  may 
at  any  time  be  felled.    But  the  right  to  cut  it  is  in  the 
owner  of  the  soil,  and,  therefore,  such  proi)erty  as  the 
vnld  bees  are  susceptible  of  is  in  him,  also."    And  it  has 
been  so  adjudged  in  Ferguson  v.  Miller^  IZ  Am.  Dec.  519, 
and  Rexroth  v.  Coon,  15  R.  I.  35  (23  AtL  Rep.  37),  (2  Am. 
State  Rep.  863).    By  the  law  of  nature,  the  person  who 
hived  the  swarm  would  be  entitled  to  it;  but,  under  the 
regulation  of  property  rights,  since  the  institution  of 
civil  society,  the  forest,  as  well  as  the  cultivated  field, 
belongs  to  the  owner  thereof,  and  he  who  invades  it  is  a 
trespasser.  Goff  v.  Kilts,  15  Wend.  550.    See  Adams  v. 
Burton,  43  Vt.  36.    The  mere  finding  of  bees  on  t3ie  lanid 
of  Cody  gave  Stevens  no  right  to  them,  or  to  the  tree. 
Merrils  v.  Goodwin,  1  Root,  209;    Gillet  v.  Mason,  7 
Johns.  16.    In  cutting  down  the  tree  and  taMng  the 
bees^  he  was  a  wrongdoer.     Had  he  a)cted  with  the 
license  of  Cody,  he  might  have  acquired  ownership,  but 
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Tie  could  obtain  no  title  by  hm  wrongful  acts  as  a  mere 
trespasser.  Rexroth  v.  Coon,  supra.  In  that  case  the 
plaintiflf  had  placed  a  box  in  the  crotch  of  the  tree 
belonging  to  Green,  without  permission,  and  later  the 
defendant,  without  the  consent  oif  either,  took  the  box 
from  the  tree,  emptied  it  of  bees  and  honey,  and  then 
replaced  it.  In  holding  that  the  plaintiflf  was  not  entitiied 
to  recover,  the  court  said:  "The  plaintiff  was  a  tres- 
passer upon  the  land  of  Green.  He  had  no  right  to 
place  the  box  or  hive  in  the  tree,  and  by  placing  it  there 
he  acquired  no  title  to  the  ^bees  whic^h  subsequently 
occupied  it,  or  to  the  honey  which  they  produced."  No 
better  title  would  be  acquired  by  removing  the  bees 
from  the  tree  top  to  a  box  on  the  land,  than  by  luring 
liiem'  to  a  box  placed  in  a  tree  topu  Title  to  a  thing  ferae 
naturae  cannot  be  created  by  the  act  of  .one  who  at  ttie 
moment  is  a  trespasser,  and  Stevens  obtained  no  inter- 
est in  the  bees  by  the  mere  wrongful  transfer  from  the 
tree  to  the  gum.  He  neither  owned  the  land  on  which 
be  left  them,  nor  the  gum  in  wMdh  they  were  hived. 
Having  neither  title  nor  possession,  he  had  no  interest 
therein,  the  subject  of  larceny.  As  the  information 
alleged  ownership  in  Stevens^  and  the  case  was  tried  on 
that  theory,  we  need  make  no  inquiry  as  to  any  taking 
from  Godj.  But  see  Wallis  v.  Mease^  3  Bin.  546. — 
Rbversbd. 


The  Fred  Miller  Brewing  Company,  Appellant,  v. 
Harry  0.  Hansen,  John  Westfibld,  and  J. 

O'DONOVAN  ROSSA. 

JndgneDt:    assignment.    An  assignee  of  a  judgment  acquires  no 
8    greater  rights  as  against  the  judgment  debtor  than  his  assignor  has. 

Ajipeal:    trial  db  novo.    The  record  as  set  out  in  the  abstract  con- 

1    tained  a  stipulation  that  affidavits  filed  on  a  motion  to  dissolve  a 

temporary  injunction  should  be  taken  as  the  testimony  of  affiants. 

F<rflowing  it  was  a  statement  that  the  cause  came  on  for  .trial  on 
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ttie  evidence,  "as  shown  by  this  abstract,  "which  contained  all  the 
evidence  offered,  all  of  which  evidence  was  certified  by  the  judge 
and  filed,  and  made  a  part  of  the  record.  Then  followed  what 
purported  to  be  evidence,  and  after  it  a  statement  that  the  trial 
judge  duly  certified  the  same  to  be  all  the  evidence  offered  at  the 
trial.  The  abstract  then  recited  that  it  contained  all  the  evidence 
offered,  but  no  affidavits,  as  such,  or  purporting  to  be  testimony 
or  depositions  of  affiants,  appear  in  the  abstract.  Held,  sufficient 
to  present  the  case  for  trial  de  novo. 

Objection  Below.    The  objection  that  no  answer  was  filed  to  an 

2    amendment  to  a  petition  cannot  be  raised  on  appeal  where  the 

case  was  tried  in  the  lower  court  as  if  such  answer  had  been  filed. 

A;pj^ealfrom  Woodbury  District  Court. — Hon.  John  F. 
Olivbe,  Judge. 

TmcsDAY,  January  18, 1898. 

Suit  in  equity  to  enjoin  the  collection  of,  and  to  set 
aside,  a  judgment  From  a  decree  dismissing  plaintifiE'e 
petition,  it  appeals. — Reversed, 

'   T.  F.  Orijgiin  for  appellant. 

J.  O^Donovan  Rossa  for  appellees. 

Deemer,  C.  J. — I.  This  suit  was  brought  to  enjoin 
the  defendant  from  collecting  a  certain  judgment  which 
had  previously  been  rendered  against  appellant,  in  jus- 
tice court,  upon  a  counter-claim  interposed  by  appellee 
Haneen  to  a  suit  brought  by  appellant,  for  the  collection 
odf  a  bill  alleged  to  be  due  it  on  account  for  liquor  sold 
and  delivei-ed.  In  the  main  suit,  appellant  sued  out  a 
writ  of  attachment,  and  garnished  one  Nead,  who  was 
then  owing  Hansen  the  sum  of  forty-seven  dollars. 
Appellee  filed  a  counter-claim,  upon  \^^aich  he  recovei:^ 
judgment;  and,  by  reason  of  some  mistake  or  misunder- 
standing, appellant's  counsel  did  not  appear  at  the  trial 
before  the  justice.  Appellant  immediately  took  the 
necessary  steps  for  taking  an  appeal  from  the  judgment 
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odf  the  justice  ot  tlie  peace;  and  it  claims  that,  before  per- 
fecting  it,  it  etttered^  into  an  agreement  with  Hamsen  to 
the  effect  that  it  should  release  the  garnishee,  and  per- 
mit Mm  to  pay  the  money  to  Hansen,  and  Hansen  should, 
in  turn,  satisfy  and  relea&e  the  judgment  he  had  obtained 
upon  his  counter-claim,  and  thereupon  appellant  should 
dismiss  his  appeal.  Appellant  further  contends  that  it 
eompflied  with  its  part  of  the  agreement,  but  that  Han- 
sen neglected  to  satisfy  the  judgment,  and,  disregarding 
hifs  agreement,  assigned  the  game  to  appellee  Rossa,  who 
was  proceeding  to  enforce  it  when  this  action  was  com- 
menced. 

Appellees  contend  that  we  eannot  consider  the  case 
upon  its  merits,  for  the  reason  that  we  do  not  have  all 
the  evidence  offered  in  the  court  below.    The  abstract 
contains  a  certificate  that  we  have  all  the  evi- 
1  dence  given,  offered,  or  submitted  upon  the  trial, 

and  there  is  no  denial,  except  in  argument.  Ordi- 
narily, this  would  not  be  held  suffleient.  But  counsel 
contends  that  the  abstract  shows  affirmatively  that  the 
evidence  is  not  all  before  us.  The  record  contains  the 
f (blowing :  "Stipulation.  It  is  agreed  that  the  affidavits 
which  hiave  'been  filed  in  support  of  the  motion  to  dis- 
solve the  temporary  injunetion,  and  those  filed  in  resist- 
anee  of  the  motion^  may  be  taken  and  considered  as  the 
testimony  of  the  witnesses  and  the  depositions  of  the 
affiants,  and  the  case  now  be  heard,  and  finally^  on  the 
evidence  now  introduced  and  that  contained  in  th^e 
affidavits."  Following  this  is  a  statement  that  "this 
cause  eame  on  for  hearing  and  trial  upon  the  pleadings 
and  evidence  therein  adduced  and  submitted,  as  shown 
by  this  abstract,  which  contains  all  the  evidence  offered, 
I)Todnced,  or  submitted,  or  offered  to  be  given  or  sub- 
mitted, by  either  plaintiff  or  defendants,  upon  the  trial 
of  said  cause,  all  of  which  evidence  was  duly  certified 
by  the  trial  judge,  Jolm  F.  Oliver,  on  April  28, 1896,  and 
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on  Marck  1,  1896,  was  duly  flied  in  the  Woodbury  dis- 
trict court,  and  made  a  part  o-f  the  records  thereof 
Then  follows  whut  purports  to  be  evidence,  and  after 
this  is  a  statement  that  the  trifil  judge  duly  certified  the 
same  to  be  all  the  evidence  offered,  given,  or  introduced 
upon  the  trial.  And  the  al>strai*t  then  recites  that  it 
contains  all  tbe  evidence  given,  offered,  or  submitted 
upon  Hhe  trial.  Surely,  thi«  is  suflacient  to  present  the 
case  for  trial  de  novo.  It  may  be  the  affidavits 
were  not  ofltered  upon  trial ;  or,  if  they  were  offered, 
the  stipulation  says  that  they  should  be  treated  as  the 
testimony  and  depositions  of  the  aflftants.  The  abstract 
contains  the  testimony  of  various  witnesses,  and  we 
must  presume,  in  the  absence  of  a  lowing  to  the  con- 
trary, that  it  includes  the  contents  of  the  affidavits 
referred  to  in  the  stipulation. 

II.  Appellant  filed  an  amendment  to  its  petition, 
pleading  an  estoppel  by  reason  of  some  statements  of 
appellees'  attorneys,  and  setting  forth  at  more  length  the 

terms  of  the  alleged  agreement  of  settlement. 

2  No  answer  seems  to  have  been  filed  to  this  amend- 
ment   The  case  was  tried  in  the  lower  court  as  if 

an  answer  had  been  filed,  and  will  be  so  regarded  liere. 
Api)ellajit  cannot  raise  the  question  of  failure  to  answer 
for  the  first  time,  in  this  court 

III.  The  trial  court  denied  the  relief  asked,  on  the 
theory  that  appellant  had  failed  to  establish  the  agree- 
ment relied  upon.  In  this  we  think  there  was  error.  The 
decided  prepondemnce  of  the  evidence  is  in  favor  of 
apellant's  claim.  Hansen  received  the  money  by  virtue 
of  the  agreement,  and  should  hiave  satisfied  the  judg- 
ment, instead  of  assigning  it  to  Rossa.  The  conceded 
facts  tend  strongly  to  confirm  appellant's  contention, 
and  it  produced  at  least  three  witnesses  to  testify  to  the 

making  of  the  agreement    As  against  this  we 

3  have  nothing  but  the  denial  of  Hansen.    Rossa 
gained  no  greater  rights  by  reason  of  the  assign- 
ment thmi  his  assignor,  Hansen,  had  at  the  time  of  the 
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assignment.  Burt  is  v.  Cook,  16  Iowa,  194;  Balinger  v. 
Tarbellj  16  Iowa,  491.  The  judgment  of  the  district 
court  is  reversed,  and  the  cau»e  is  remanded  for  a  decree 
in  harmony  with  this  opinion. —  Reversed. 


The  Boston  Investment  Company,  Appellee,  v.  The 
Pacific  Short  Line  Bridob  Company,  The  Mis- 
souri River  Bridge  Company,  The  Manhattan 
Trust  Company,  Defendants  and  Appellees,  Sooy- 
SMiTH  &  Company,  J.  A.  L.  Wadbll,  Defendants 
and  Cross-petitioners,  Appellees,  E.  H.  Hubbard 
and  H.  J.  Taylor,  Receivers  in  this  Cause,  Appel- 
lee, The  Credits  Commutation  Company  and  C. 
L.  Wright,  Defendants  in  Intervention,  and  Appel- 
lees, E.  H.  Hubbard,  Assignee  of  The  Union  Loan 
AND  Trust  Company,  Intervener,  Appellee,  W.  H 
Goodwin,  Intervener  and  Appellant. 

Eeceiyen:    when  appointbp.    Under  McClain's  Code,  section  4118, 
which  provides  that  a  receiver  may  be  appointed  on  petition  of  a 

1  person  holding  an  interest  in  property  which  is  in  danger  of  being 
lost  or  impaired,  a  court  can  appoint  a  receiver  of  an  insolvent 
corporation  (all  creditors,  most  of  whom  have  liens,  consenting, 

8  except  one),  which  corporation  was  organized  to  build  a  bridge, 
in  which  the  public  was  largely  interested,  under  a  charter 
granted  by  congress,  where  the  property  consisted  of  two  com- 
pleted and  one  incompleted  piers  and  some  real  estate  connected 
with  the  bridge  all  of  which  would  be  of  little  value  without  the 
franchise,  which  would  be  forfeited  in  less  than  a  year  unless  the 
bridge  was  completed. 
Same.    The  court  will  not  decline  to  appoint  receivers  and  direct  the 

1  sale  of  the  property  and  franchises  of  a  corporation  organized  to 
construct  a  public  bridge,  pending  suit  by  a  creditor  to  set  aside  a 

2  conveyance  thereby,  upon  the  intervention  of  an  oflScer  of  the 
corporation,  who  prefers  a  claim  for  salary  and  advances,  more 

8    than  two  years  after  the  commencement  of  tlie  suit,  where  an 

early  sale  is  impwative  to  save  the  franchises  from  forfeiture  for 

noncompletion  of  the  bridge. 
Same.    Ah  order  of  sale  of  property  in  the  hands  of  the  receivers 
7    cannot  be  said  to  be  in  effect  a  foreclosure  of  a  tnust  deed  on  the 

property,  where  it  has  no  other  effect  than  to  bring  the  proceeds 

of  the  sal  ^  into  court,  instead  of  the  property. 
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Same.    That  the  sheriiT  is  in  possession,  under  plaintifiTs  execution, 

of  the  property  involved  in  a  suit  to  set  aside  a  conveyance  of 

1    property  and  franchises,  does  not  prevent  the  appointment  of  a 

4  receiver  to  sell  the  property,  pending  the  action,  where  it  is  in 
danger  of  being  lost  or  destroyed.  He  could  not  avoid  a  for- 
feiture, and  need  not  be  made  a  party. 

Evidence.  Findings  by  the  court,  in  an  order  appointing  receivers  of 
an  insolvent  bridge  corporation's  property,  that  the  property  is 
3  without  care  and  abandoned  and  going  to  waste,  are  supported  by 
evidence  that  the  property  has  been  in  the  hands  of  the  sheriff  for 
about  two  years  and  the  work  on  the  property  has  ceased  during 
all  that  time. 

Same.    An  objection  that  no  evidence  was  introduced  to  support  the 
finding  upon  which  an  order  appointing  receivers  was   made, 

5  cannot  be  sustained  when  the  pleadings  show  facts  to  sustain 
the  findings,  and  the  order  was  based  upon  facts  admitted  in 
open  court  by  all  the  parties  to  the  action,  and  made  with  their 
consent. 

Sam*     It  was  not  error  for  the  court  to  order  a  sale  of  the  property 
immediately  on  the  appointment  and  qualification  of  the  receivers 
7    and  upon  their  application,  where  the  property  was  an  uncom- 
pleted bridge,  which  would  be,  when  completed,  a  public  benefit, 
and  the  franchise  to  build  same  was  about  to  expire. 

Appeal  from    Woodbury  District   Court — Hon.  F.  R. 
Gaynor,  Judge. 

Tuesday,  January  IS,  1898. 

Action  in  equity  to  set  aside  a  certain  deed  of  eon- 
yeyance,  and  to  determine  the  amount  and  order  of 
priority  of  the  claims  of  creditors  of  the  Pacific  Short- 
line  Bridge  Company  who  are  parties  to  this  action. 
Pending  the  action,  an  order  was  made  appointing  E.  H. 
Hubbard  and  H.  J.  Taylor  joint  receivers  of  the  prop- 
erty and  franchises  of  the  Pacific  Short-Line  Company, 
and  thereafter  a  further  order  was  made,  upon  their 
application,  for  the  sale  of  said  franchisee  and  property. 
Thereupon  W.  11.  Goodwin  intervened  in  the  action, 
setting  up  his  claim  to  a  lien  upon  certain  parts  of  said 
property,  and  moved  the  court  to  resti*ain  the  receivers 
from  executing  said  order  of  sale,  which  motion  was 
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overruled.  Said  Goodwin  then  filed  his  exceptions  to 
the  appointment  of  fiaid  receiver,  and  to  the  order  of 
sale  and  report  of  sale,  which  exceptions  were  overruled, 
and  the  report  of  the  receivers  of  the  sale  made  by  them 
was  confirmed.  Intervener,  Goodwin,  appeals  from  the 
overruling  of  hie  said  motion  and  exceptions. — 
Affirmed. 

Kean  dk  Sherman  for  appellant. 

Spaulding,  Taylor  dh  Burgess  and  Wright^  Hubbard 
A  Bevington  for  appellees. 

GrvEN,  J. — T.  Owing  to  the  number  of  the  parties, 
and  the  nature  of  their  respective  claims,  the  pleadings 
are  necessarily  lengthy  and  complicated,  but  as  the 
questions  presented  on  this  appeal  are  simply  whether 
the  court  erred  in  appointing  the  receivers,  and  in 
OTdering  a  sale  of  the  property,  and  in  the  confimation 
of  said  sale,  the  following  will  be  a  sufficient  statement 
of  the  cases  for  the  purpose  of  these  questions:  The 
Pacific  Short-Line  Bridge  CJompany  was  incorporated 
under  the  laws  of  Iowa,  to  build  a  combination  railroad, 
wagon,  and  foot  bridge  across  the  Missouri  river,  at 
Sioux  City,  Iowa,  under  an  act  of  congress  granting  it 
a  charter  so  to  do,  which  required  the  bridge  to  be  com- 
pleted on  or  before  March  1, 1896.  This  company 
1  axiquired   certain   franchises   from  the  city   of 

Sioux  CSty,  in  certain  of  the  city's  streets,  for 
the  purpose  of  approach  to  said  bridge.  It  also 
acquired,  for  the  same  purpose,  certain  real  estate.  Said 
company  executed  a  deed  of  trust  to  the  Manhattan 
Trust  Company,  as  trustee,  on  all  its  franchises  and 
property,  to  secure  its  issue  of  bonds  in  the  sum  of  one 
million  five  hundred  thousand  dollars,  five  hundred 
thousand  dollars  of  which  were  certified  by  trustees  and 
issued  by  said  company.     Said  company  entered  into 
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contracts  for  plane,  specifications,  materials,  and  labor 
for  the  construction  of  said  bridge,  and  the  confitructioa 
thereof  was  proceeded  with  thereunder,  and  said  com- 
pany became  largely  indebted  therefor.  This  company, 
being  unable  financially  to  continue  the  work  of  con- 
structing said  bridge,  did,  on  the  sixth  day  of  April, 
1893,  for  the  consideration  of  one  dollar,  execute  a  deed 
of  conveyance  of  all  its  property  and  franchiwses  to  the 
Missouri  Riyer  Bridge  Company,  a  corporation  orga- 
nized under  the  laws  of  Iowa.  The  plaintiff,  the  Boston 
Investment  Company,  having  theretofore  obtained 
judgment  against  the  Pacific  Short- Line  Bridge  Com- 
pany, caused  an  execution  to  issue  thereon  on  April  27, 
1893,  and  to  be  levied  on  all  property  and  franchises  of 
said  company,  whereupon  all  further  work  on  the  bridge 
was  suspended.  On  the  same  day,  plaintiff  brought  this 
action  to  set  aside  said  deed  of  conveyance,  and  to  sub- 
ject said  property  to  its  execution.  On  May  13,  1893, 
the  court,  on  an  application  of  the  parties,  granted  an 
order  restraining  the  sheriff  from  selling  under  said 
execution  until  the  further  order  of  the  court,  to  the  end, 
evidently,  that  the  priority  of  the  several  liens  against 
said  property  might  first  be  ascertained.  In  the  course 
of  the  further  proceedings,  the  other  persons  named 
above  as  parties,  except  intervener,  Goodwin,  became 
such  to  this  action  by  the  consolidation  of  their  actions 
herewith,  or  by  intervention,  and  issut^  were  joined 
upon  their  respective  pleadings. 

On  October  19,  1893,  the  plaintiff  applied  for  the 
appointment  of  a  receiver,  which  application  was  set 
down  for  hearing  on  October  24,  following,  but  does  not 
appear  to  have  been  heard  at  that  time.  Thereafter 
the  defendants  Sooysmith  &  Co.,  and  E.  H.  Hubbard, 
assignee,  joined  in  asking  the  appointment  of  a  receiver; 
and  on  the  twenty-seventh  day  of  May,  1895,  after  all 
the  parties  above  named,  except  appellant,  Goodwin, 
had  become  parties  to  this  action,  the  court,  with  their 
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coneent,  and  upon  the  pleadings  and  agreements,  orally 
made  in  open  court  as  to  the  facts,  appointed  H.  J. 
Taylor  and  B.  H.  Hubbard  joint  receivers  of  all  said 
property  and  franchises.  The  court  found  that  both  of 
said  bridge  companies  were  insolvent;  that  the  property 
was  incapable  of  division,  and  should  be  treated  as  an 
entirety;  that  it  was  without  care;  that  attachments 
and  executions  had  been  levied  upon  it;  that  the  value 
of  the  franchises  was  being  lost  by  delay;  that  the 
property  had  been  abandoned  by  the  corporations,  and 
was  going  to  waste;  that  the  charters  would  expire 
March  1,  1896,  if  the  bridge  was  not  built;  that  tht 
claims  of  these  parties  required  immediate  protection; 
and  that  a  receiver  was  necessary  to  prevent  loss  and 
injury.  On  the  twenty-seventh  day  of  May,  1895,  said 
receivers,  having  qualified,  applied  for  an  order  to  sell 
said  property,  on  the  ground  that  the  two  completed 
piers,  the  one  incomplete  pier,  and  the  materials  on 
hand  were  exposed  to  loss;  that  the  franchisee  woula 
be  forfeited  unless  the  work  was  completed  by  the  time 
provided;  and  that,  if  a  sale  could  be  made,  the  bridge 
could  be  completed  within  said  time.  On  the  same  day, 
and  with  the  consent  of  the  then  parties  to  this  action, 
the  order  for  the  sale  of  said  property  in  Woodbury 
county,  state  of  Iowa,  was  made,  the  sale  to  be  made  on 
the  tenth  day  of  June,  1895. 

On  the  eighth  day  of  June,  1895,  appellant,  W.  H. 
Goodwin,  filed  his  petition  of  intervention,  claiming  of 
the  Pacific  Short-Line  Bridge  Company  five  thousand, 

two  hundred  and  thirty-five  dollars,  three 
2  hundred    dollars    of    which     was     for    money 

advanced  by  him  for  said  company  upon 
a  contract  for  right  of  way,  the  balance  being 
fol-  unpaid  salary  as  vice  president  of  said  com- 
pany. His  petition  shows  that  a  corporation  known  as 
the  Nebraska  Terminal  Railway  &  Elevator  Company 
was  organized  under  the  laws  of  Nebraska,  to  purchase 
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certain  property  in  Dakota  county,  Nebraska,  neoeseary 
to  the  construction  of  the  bridge;  that  mortgages  were 
given  for  part  of  the  purchase  money,  which  were  fore- 
closed, and  the  property  sold;  and  that  intervener,  with 
money  furnished  by  the  Pacific  Short-Line  Bridge  Com- 
pany, took  assignments  of  the  certificates  of  sale  to  him- 
self, and  thereafter  received  sheriff's  deeds  in  his  own 
name  to  said  property.  He  claims  that  he  is  entitled 
to  hold  said  Nebraska  property  as  a  mortgage  to  secure 
the  indebtedness  to  him  for  said  three  hundred  dollans 
advanced  and  for  said  balance  of  salary.  Intervener 
alleges  that  he  executed  a  conveyance  in  blank  for  said 
property,  and  deposited  it  with  a  statement  of  his 
account  with  one  C.  L.  Wright,  an  officer  of  said  bridge 
company,  said  conveyance  to  be  used  when  intervener's 
claim  was  settled;  that  said  conveyance  is  still  in  the 
hands  of  said  Wright,  the  claim  unsettled;  and  that  he 
has  forbidden  said  Wright  to  make  any  use  of  said  con- 
veyance. Intervener  then,  after  reciting  the  matters 
already  sufficiently  stated,  alleges  that  the  decree 
appointing  said  receivers  was  without  jurisdiction  and 
erroneous,  for  numerous  reasons  that  will  hereafter  be 
noticed.  He  states  as  his  only  reason  for  delaying  his 
intervention  that  he  had  been  negotiating  with  the 
principal  parties  hereto  with  reference  to  an  adjustment 
of  his  claim,  and  that  the  negotiations  were  only  termi- 
nated on  the  afternoon  of  June  8, 1895,  by  their  refusal 
to  recognize  his  claim.  With  his  petition  appellant  filed 
his  motion  to  restrain  the  receivers  from  executing  said 
order  of  sale,  which  motion  was  overruled,  "except  as  to 
the  property  situated  in  Dakota  county,  in  the  state  of 
Nebraska,"  being  the  same  upon  which  intervener 
claims  a  lien.  The  receivers  having  sold  the  property 
other  than  that  in  Dakota  county.  Neb.,  intervener  filed 
his  exceptions  to  the  approval  of  said  sale,  upon  several 
grounds  that  will  be  hereafter  noticed.  These  excep- 
tions were  overruled,  and  an  order  was  made  approving 
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the  sale  and  ordering  a  conveyance  of  the  property. 
Invervener,  appellant,  makes  eighteen  assignments  of 
error,  based  upon  the  overrulings  of  his  said  motion 
and  exceptions. 

11.  Appellant's  first  contention  is  that  the  plead- 
ings do  not  show  that  the  property,  or  the  lands,  income, 
and  profits  thereof,  are  in  danger  of  being  lost  or 

destroyed.  As  we  view  the  pleadings,  they  do 
8         show  that   this   property  was   in  danger  of 

being  lost  Without  the  franchises,  the  two  com- 
pleted and  one  incomplete  piers,  as  well  as  the  material 
accumulated  and  the  real  estate  purchased,  would  be 
of  little  value.  The  enterprise  was  one  in  which  the 
public  was  concerned.  If  the  property  were  left  to 
remain  as  it  was,  a  forfeiture  of  the  franchises  would 
follow,,  the  value  of  the  whole,  as  a  unit,  be  largely 
depreciated,  and  the  public  deprived  of  the  advantages 
that  were  to  be  gained  from  the  construction  of  the 
bridge.  To  place  this  property  in  the  hands  of  a 
receiver,  and  cause  it  to  be  sold,  so  that  the  enterprise 
might  be  carried  to  completion,  was  to  prevent  the  loss 
that  otherwise  would  occur.  Most,  if  not  all,  these 
creditors,  had  liens  upon  the  proi>erty,  and  were  there- 
fore entitled  to  ask  for  the  appointment  of  a  receiver. 

It  is  urged  that,  the  property  being  in  the  possession 
of  the  sheriff,  a  receiver  was  not  necessary  to  the  care 
of  the  property,  and  that  the  sheriff  was  a  necessary 
party  to  the  making  of  the  order.  The  care  that 
4  the  sheriff  could  bestow  would  not  prevent  the 

loss  that  would  follow  the  forfeiture  of  the  fran- 
chises, and  his  possession  was  not  so  adverse  to  the 
claims  of  the  plaintiff  and  other  lien-holders  who  asked 
the  appointment  of  the  receiver  as  to  render  him  a  nec- 
essary party  to  that  application. 

It  is  further  contended  that  the  order  appointing 
the  receivers  is  void,  because  the  findings  therein  are 
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insufficient  to  support  the  appointment,  especially  the 
findings  that  the   property  is  without  care,  and 

5  that  it  has  been  abandoned  by  the  corporations, 
and  is  going  to  waste.  The  care  that  this  prop- 
erty required  was  that  the  work  should  be  proceeded 
with,  and  certainly  the  corporation  had  abandoned  the 
enterprise,  and  therefore  the  property  was  without  the 
care  needed  for  its  preservation. 

It  is  also  con  bended  that  there  was  no  eyidence 

introduced  to  support  the  findings  upon  which  the  order 

was  made.    The  pleadings  alone  show  facts  sus- 

6  taining  the  findings,  and,  as  we  have  seen,  the 
order  was  based  upon  facts  admitted  in  open 

court  by  all  the  then  parties  to  the  action,  and  made 
with  their  consent. 

Appellant  also  contends  that,  for  these  reasons,  the 

order  for  the  sale  of  the  property  was  unauthorized.    It 

is  insisted  that  the  order  is,  in  effect,  a  foreclosure  of 

the  deed  of  trust,  but  we  think  not    It  has  no 

7  other  effect  than  to  bring  the  proceeds  of  the 
sale  into  court,  instead  of  the  property,  and  to 

render  it  possible,  at  least,  that  the  construction  of  the 
bridge  might  go  forward  to  completion^ 

Under  the  pressing  necessities  of  the  case,  it  was 
not  error  for  the  court  to  order  the  sale  immediately 
upon  the  appointment  and  qualification  of  the  receivers, 
and  upon  their  application. 

All  the  errors  assigned  may  be  summed  up  as  pre- 
senting the  questions  whether,  under  the  record,  the 
court  erred  in  appointing  the  receivers,  and  in  ordering 
and  confirming  the  sale  of  the  property.  Appellant's 
complaints  of  these  orders  are  based  upon  purely  tech- 
nical grounds,  and  his  attitude  in  the  case  is 

8  without  any  equitable  considerations  to  support 
it    His  claim  is  largely  for  an  arrear  of  salary  as 

vice  president.    As  vice  president,  he  certainly  knew  of 
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these  various  claims,  ajid  of  the  pendency  of  this  litiga- 
tion, for  more  than  two  years  prior  to  his  intervention; 
yet  it  was  not  until  the  receivers  had*  been  appointed, 
the  property  ordered  to  be  sold,  and  on  the  eve  of  the 
sale,  that  he  appeared  to  assert  his  claim.  For  this 
delay  and  untimely  intervention  he  gives  no  reason  but 
the  hope  of  effecting  a  settlement  of  his  claim.  At  the 
last  moment  he  intervenes  to  prevent  the  wise  and  judi- 
cious disposition  of  the  property  ordered  by  the  court, 
and  to  force  delays  that  would  render  it  comparatively 
valueless.  It  will  be  observed  that  his  claim  to  a  lien 
was  upon  the  Nebraska  property,  and  that  the  court 
excepted  it  from  the  order  of  sale,  thereby  leaving  the 
appellant  unprejudiced  by  the  orders  of  which  he  com- 
plains. Many  authorities  are  cited,  but  the  case  so 
manifestly  called  for  the  action  taken  by  the  court  that 
we  do  not  deem  it  necessary  to  refer  to  any  authorities 
to  support  that  action.  We  are  in  no  doubt  whatever 
that,  upon  the  record  before  it,  the  district  court  was 
fully  warranted  in  making  the  order  that  it  did,  appoint- 
ing these  receivers,  and  in  promptly  ordering  a  sale  of 
the  property,  as  wsb  done.  The  equities  are  clearly 
against  the  appellant,  and  his  appeal  without  merit, 
and  the  decrees  of  the  district  court  complained  of  are 
therefore  affirmed. 


W.  L.  Moore  v.  M.  W.  Kleppish  and  Dan  R.  Kinley, 
Appellants. 

Dedication:  platting.  The  platting  of  land  as  a  public  square 
1    amounts  to  a  dedication  thereof  to  public  use. 

Revocation:  A  dedication  of  a  square  to  the  public  cannot  be 
3  revoked  without  the  joint  act  of  all  parties  interested,  including 
3    owners  of  abutting  lots. 

llULB  APPLIED.  Where  land  has  been  platted  as  a  public  square,  an 
3    instrument  executed  by  the  party  who  made  the  plat,  and  others 
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8  whose  interests  do  not  clearly  appear,  in  which  some  of  the  abut- 
ting property  owners  did  not  join,  is  ineffectual  as  a  vacation  of 
such  square. 

Estoppel:  vacation  of  plat.  An  owner  of  lots  abutting  on  a  public 
square  is  not  estopped  to  attack  the  validity  of  an  attempted  vaca- 
tion by  another  owner,  of  the  dedication  of  the  square  to  public 
use,  by  subsequently  occupying  a  portion  of  the  square,  where  he 
supposed  that  the  attempted  vacation  was  valid. 

Right  to  Eujoin:    title.    Plaintiff  in  an  action  to  restrain  the  sale  on 
1    execution  of  real  property  of  which  he  is^in  possession,  is  at  most 
only  bound  to  show  a  presumptive  title,  where  defendant  has  no 
4    title  at  aU. 

Appeal  from  Linn  District  Court. — Hon.  W.  P.  Wolf, 

Judge. 

Tuesday,  January  18,  1898. 

Action  in  equity  to  restrain  the  sale  on  execution  of 
certain  real  estate.  Decree  for  plaintiflE.  Defendants 
appeal. — Affirmed. 

Rickel  &  Crocker  for  appellants. 

John  M.  Redmond  for  appellee. 

Waterman,  J. — Plaintiff,  claiming  to  be  the  owner 
of  certain  real  estate  in  the  city  of  Cedar  Rapids^  brings 
this  action  to  restrain  the  sale  of  said  premises  under 
a  writ  of  general  execution  against  one  J.  M.  May,  on 
the  ground  that  the  judgment  debtor  has  no  interest  in 
said  land,  and  did  not  have  at  the  time  of  the  rendition 
of  said  judgment  The  defendant  Kleppish  is  the  execu- 
tion creditor,  and  Kinley  is  the  sheriff  of  Linn  county. 
Much  evidence  was  taken  upon  the  questi6n  of  plain- 
tiff's title  to  the  premises,  and  the  greater  portion  of  the 
argument  on  both  sides  is  devoted  to  a  conmderation  of 

the  conflicting  claims  on  this  point.  In  the  view 
1  we  take  of  the  case,  we  shall  be  spared  an  attempt 

to  solve  many  questions  of  fact  that  are  in  dis- 
pute between  the  parties  as  to  the  length  of  time  plain- 
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tiflf  ajid  hifi  grantors  have  been  in  possession  of  tha 
premises,  and  the  character  and  incidents  of  such  occu- 
pancy. It  is  suflScient  for  our  purpose  to  say  that  it  is 
undisputed  that  plaintiff  went  into  the  possession  of 
this  tract  on  April  29,  1892,  under  a  conveyance  from 
his  father;  that  he  has  held  possession  since  that  time 
under  a  claim  of  ownership,  and  has  made  valuable 
improvements.  So  much  for  plaintiff's  interest.  We 
will  now  examine  the  claim  of  defendants.  It  appears 
that  one  John  M.  May,  being  the  owner  of  a  tract  of  land 
in  Cedar  Rapids,  platted  the  same  in  1874  as  an  addition 
to  said  city,  the  plat  containing  a  public  square  known 
as  "Union  Square."  Prior  to  1878,  Martin  Moore,  the 
father  of  plaintiff,  acquired  title  to  lots  1,  11,  and  12  in 
said  addition,  each  of  which  abutted  upon  the  public 
square  mentioned.  On  November  7, 1878,  May,  joining 
with  others,  whose  interest  does  not  clearly  appear,  but 
who  claim  to  be  joint  owners,  filed  for'  record  an 
attempted  vacation  of  said  "Union  Square."  Martin 
Moore,  who  was  at  this  time  the  owner  of  the  three  lots 
mentioned  above,  did  not  join  in  said  vacation,  nor  does 
it  appear  that  he  consented  thereto.  After  this  so-called 
vacation,  and  apparently  relying  upon  its  validity, 
Martin  Moore  took  possession  of  a  part  of  said  public 
square  in  front  of  the  lots  owned  by  him,  and  claimed 
title  thereta  This  is  the  tract  in  dispute  in  this  case. 
After  this,  in  1892,  he  conveyed  the  same  to  plaintiff,  as 
already  stated. 

It  is  obvious  from  what  has  been  said  that  the 
attempted  vacation  of  "Union  Square"  was  invalid  and 
of  no  effect.  It  is  not  necessary  to  cite  authorities  to 
show  that  the  platting  of  such  square  in  the  addi- 
2  tion  in  question  amounted  to  a  dedication  to  pub- 

lic use.  This  dedication  could  be  revoked  only  by 
the  joint  action  of  all  parties  interested,  including  own- 
ers of  abutting  lots.  This  was  not  had.  Nothing  less 
than  this  could  take  title  from  the  public,  and  revest  it 
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in  private  owners.  Whether  Martin  Moore's  seizure  of 
part  of  the  square,  and  his  claim  of  ownership  thereof, 
might,  under  some  circumstances,  be  held  to  estop  him, 
or  those  holding  under  him,  from  claiming  there  was 
no  valid  vacation  of  said  square,  we  will  not  say. 

3  We  content  ourselves  with  holding  that,  if  he 
could  be  bound  in  any  way  other  than  by  joining 

in  the  written  instrument  of  vacation,  the  facts  here 
disclosed  are  not  suflScient  to  do  so,  for  it  appears  affirm- 
atively that  he  believed  the  attempted  vacation  by  May 
was  valid,  and  that  his  subsequent  action  was  induced 
by  such  belief.  The  judgment  against  May,  under  which 
the  sale  of  the  premises  in  question  is  threatened,  was 
rendered  October  17, 1888.  From  what  we  have  already 
said,  it  is  apparent  that  May  had  no  interest  in  said 
real  estate. 

The  only  question  remaining  is  whether  plaintiff 
has  any  such  interest  in  the  property  as  will  give  him 
a  standing  in  court  to  enjoin  the  execution  sale.    Plain- 
tiff does  not  seek  to  quiet  title.    His  only  prayer 

4  is  that  the  threatened  sale  may  be  enjoined,  and 
this  was  all  the  relief  given  by  the  decree  below. 

Defendants  insist  that  plaintiff  must  recover  on  the 
strength  of  his  own  title,  and  not  on  the  weakness  of 
defendants'  claim.  This  undoubtedly  is  the  rule  in 
actions  for  the  recovery  of  real  property,  but  this  is  not 
an  action  of  that  nature.  Plaintiff  is  in  possession 
of  the  real  estate  under  a  claim  of  title.  Defendants  are 
seeking  to  subject  it  to  the  payment  of  a  debt  that  can- 
not be  legally  enforced  against  it.  It  may  well  be 
doubted  whether  the  rule  contended  for  by  defendants 
obtains  in  cases  like  this,  or  in  actions  to  quiet  title; 
but,  if  it  does,  it  is  in  a  modified  form,  and  is  fulfilled  by 
plaintiff  making  a  showing  of  presumptive  title, — that 
is,  of  facts  from  which  title  may  fairly  be  inferred. 
Btissel  V,  Nelson y  32  Iowa,  215;  Raihvay  Co.  v.  Lindley, 
48  Iowa,  11;  Shajfer  v.  McCrackin,  90  Iowa,  578.    This 
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last  was  an  action  to  quiet  title.  A  decree  was  rendered 
by  the  lower  court  granting  the  relief  asked,  and,  in 
aflBimung  such  action,  this  court  said  upon  the  subject 
of  plaintiffs^  title:  "But  what  right,  title,  or  interest 
in  said  premises  have  plaintiffs  or  the  other  parties  to 
the  suit?  It  may  truly  be  said  that  they  must  J^cover, 
if  at  all,  on  the  s-trength  of  their  own  right,  and  not  on 
the  weakness  of  McCrackin's  claim.  Yet  they  need  not 
have  a  perfect  title  as  against  J.  R.  McOackin.  If  they 
have  any  right  or  equity  therein,  they  should  be  pro- 
tected as  against  him,  who  has  no  right  whatever.  It 
matters  not  that  others  may  be  able  to  assert  rights  in 
said  premises  as  against  plaintiff.  That  fact,  if  it  exists, 
cannot  prejudice  McOackin,  whose  interest  in  the  land 
may  be  represented  by  zero."  As  sustaining  this  prin- 
ciple, see,  also.  Craft  v.  Merrill,  14  N.  Y.  A5Q;Loomis  v. 
Roberts,  57  Mich  284,  (23  N.  W.  Eep.  816.)  The  decree 
below  is  correct,  and  is  affirmed. 


State  of  Iowa  v.  Richard  Rowe,  Appellant. 

Criminal  Law:    embezzlement:    Accessories,    One  may,  independ- 
2    ently  of  statute,  be  an  accessory  by  procuring  a  crime,  although 
he  is  incompetent  to  commit  the  crime  in  person. 

Prijjoipal  and  accessory:  Construction  of  statute.  The  declara- 
tion of  Code  1873,  section  4314,  that  one  aiding  or  abetting  the 
commission  of  a  public  offense  is  a  principal,  enlarges  the  scope 
1  of  section  3908,  providing  that  public  officers  who  shall  convert  to 
their  own  use  money  intrusted  to  their  care  and  keeping  shall  be 
guilty  of  embezzlement;  and  therefore,  one  not  a  public  officer, 
and  wlio  therefore,  would  not  violate  section  3908  if  he  took  the 
money  himself,  may  commit  the  crime  of  aiding  and  abetting 
another,  who  is  such  officer. 

Information  construed.  An  information  which  charges  one  with 
embezzlement  by  aiding  and  abetting  another  in  the  commission 

8  of  such  offense,  does  not  charge  defendant  as  an  accessory  before 
the  fact. 

Extradition.  One  extradited  under  an  information  containing  a  single 
count  may  be  prosecuted  under  an  indictment  charging  the  same 
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4  offenses  in  different  counts,  presenting  different  ways  in  which 
the  offense  was  committed. 

Information  and  indictment.    The  treaty  of  the  United  States  with 
Mexico  provides  for  the  surrender  of  persons  "to  justice    *    •    ♦ 

4  who  being  accused  of  the  crimes  enumerated,"  etc.  Held,  that 
such  proTision  means  that  he  is  to  be  accused  in  due  form  of 
law»,  and  hence  it  applies  to  one  who  is  accused  on  informa- 
tion, as  well  as  one  charged  by  indictment,  since  an  information 
is  one  of  the  forms  of  accusation  prescribed  by  statute. 

Appeal:  keview.  The  appellate  court  cannot  take  notice  of  a  mere 
remark  in  argument  to  the  effect  that  defendant  in  a  criminal 

5  case  was  forced  to  trial  before  a  jury  that  had  fixed  opinions  as 
to  one  of  the  facts  essential  to  his  conyiction. 

Appeal  from  Poweshiek  District  Court. — Hon.  D.  Ryan, 

Judge. 

Tuesday,  January  18,  1898. 

Indictment  for  embezzlement.  Verdict  of  guilty, 
and  a  judgment  of  imprisonment,  from  which  the 
defendant  appealed. — Affirmed. 

J.  T.  Allenstcorth  for  appellant. 

Milton  Remley,  attorney  general,  for  the  state. 

Granger,  J. — I.  The  indictment  charges  that 
Chester  W.  Rowe,  as  county  treasurer  of  Poweshiek 
county,  Iowa,  embezzled  thirty  thousand  dollars  of 
money  belonging  to  the  county,  and  that  the  defendant 
aided  and  abetted  him  in  so  doing.  The  defendant  was 
not  a  public  officer,  and  bore  no  trust  relation  what- 
ever a«  to  the  money  charged  to  have  been  embez- 
1  zled.    To  get  directly  to  the  point,  it  may  be  said 

that,  had  he  taken  the  money  without  any  ref- 
ence  to  Chester  W.  Rowe,  he  could  not  have  been 
indicted  and  convicte<l  of  embezzlement.  If  the  charge 
of  embezzlement  can  be  sustained,  it  is  solely  on  the 
ground  that  he  aided  or  abetted  Chester  W.  Rowe  to 
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commit  such  a  crime.  In  view  of  this  situation,  the 
question  ie  presented:  Can  one  who,  by  himeelf,  could 
not  be  a  principal  in  the  crime  of  embezzlement,  be  an 
accessory  to  the  crime,  in  the  sense  of  aiding  and  abet- 
ting its  commission?  The  question  leads  to  a  considera- 
tion of  our  statutory  provisions.  Section  3908  of  the 
Code  of  1873  provides  that  public  officers  who  shall  con- 
vert to  their  own  use  money  intrusted  to  their  care  and 
keeping  shall  be  guilty  of  embezzlement.  The  following 
is  section  4314:  "The  distinction  between  an  accessory 
before  the  fact  and  a  principal  is  abrogated  and  all  per- 
sons concerned  in  the  commission  of  a  public  offense, 
whether  they  directly  commit  the  act  constituting  the 
offense  or  aid  and  abet  its  commission,  though  not  pres- 
ent, must  hereafter  be  indicted,  tried  and  puni-shed  as 
principals.'^  The  question  is  urged:  If  Richard  Eowe 
could  not  be  principal  in  the  crime  of  embezzlement  if 
he  took  the  money  himself,  how  can  he  be  if  he  merely 
advises  the  taking  of  it?  The  answer  is  not  difficult.  It 
is  because  the  law  makes  him  so.  It  is  just  as  com- 
I)etent  for  the  legislature  to  make  one  who  aids  another 
to  commit  embezzlement  an  embezzler  as  it  is  to  make 
the  principal  actor  one.  It  is  merely  a  question  of  legis- 
lative intent  The  difficulty  of  the  argument  is  in  bring- 
ing into  it  the  thought  of  accessoryship,  and  that 
there  is  a  charge  of  that  character  when  there  is  no 
such  purpose.  The  section  quoted  abrogates  the 
relationship  of  accessory  before  the  fact  to  crimes  in 
this  state,  and  fixesthe  crimes  and  punishment  for  one 
who  aids  and  abets  another  in  the  commission  of  a  pub- 
lic offense.  If  he  aids  and  abets  another  to  commit  a 
crime,  he  is  guilty  of  the  same  crime  as  the  other,  and 
subject  to  the  same  punishment.  The  effect  of  section 
4314  is  to  enlarge  the  scope  of  section  3908,  so  that  other 
persons  than  those  therein  specified  may  be  guilty  of 
embezzlement  by  doing  the  acts  specified.     Stress  is 
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placed  upon  the  fact  that  section  4314  was  enacted  in 
1843,  and  section  3908  not  until  1851;  eo  that,  in  the 
enactment  of  section  4314,  reference  must  have  been 
had  to  the  rule  of  accessory  before  the  fact;  and,  ae  the 
crime  of  eiu.  ezzlement  was  not  know  to  the  common 
law,  there  could  have  been  no  intent  to  have  it  apply  to 
embezzlement  A  suflQcient  answer  is  this?:  Both  pro- 
visionfi  were  embraced  in  the  Code  of  1851,  in  the 
Revision  of  1860,  and  in  the  Code  of  1873.  In  each 
instance  the  manner  of  adoption  was -such  as  to  make  all 
embraced  therein  part  of  one  act,  so  there  can  be  no 
doubt  of  their  being  provisions  of  the  law  that  should 
be  considered  together.  Hunt  v.  Insurance  Co.,  67  Iowa, 
742.  In  State  v.  Smithy  100  Iowa,  1,  in  considering  sec- 
tion 4314,  we  said:  "The  effect  of  this  provision  is  to 
make  the  offense  of  one  who  at  common  law  would  have 
been  an  accessory  before  the  fact  substantive  and  so 
far  independent  that  he  may  be  indicted,  tried,  and 
punished,  and  as  a  principal,  without  regard  to  the 
prosecution  of  the  person  who  at  common  law  would 
have  been  the  principal."  The  whole  matter  is  con- 
cluded in  this  one  proposition;  that  the  statute,  in  effect, 
provides  that  one  who  aids  and  abets  another  to  commit 
embezzlement  is  himself  guilty  of  embezzlement,  and 
shall  be  punished  accordingly.     The  authority  of  the 

legislature  to  so  provide  is  not  doubted.  But, 
2  independent  of  our  statute,  appellant's  position 

is  not  sound.  One  may  be  an  accessory  by  procur- 
ing a  crime,  although  such  procurer  is  incompetent  to 
commit  the  offense  in  person.  State  v,  Comstock,  46 
Iowa,  265;  1  Am.  &  Eng.  Enc.  Law.  (2d  ed.)  260,  and 
cases  there  cited. 

II.  Preliminary  information  was  filed  before  a 
justice  of  the  peace  in  July,  1895,  charging  the  offense 
of  embezzlement  in  the   manner  we  have  stated,  and 
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such  informatian  was  made  the  basis  of  proceedings  by 
which  defendant  was  extradited  from  the  repub- 
3  lie  of  Mexico.   The  point  is  made  that  in  the  infor- 

mation he  wa«  charged  as  an  accessory  before  the 
fact,  and  was  brought  to  Iowa,  and  tried  on  an  indict- 
ment charging  him  ae  principal.  The  mistake  is  in  the 
facts.  He  was  not  charged  as  accessory  in  the  informa- 
tion, but  as  counseling  and  advising  the  commission  of 
the  crime  of  embezzlement  by  Ohestr  W.  Rowe.  As  to 
that  particular  fact,  there  was  no  difference  between 
the  information  and  indictment.  By  the  information 
the  defendant  was,  in  express  termts,  charged  with  the 
crime  of  embezzlement,  followed  by  the  averment  of 
facts  that  constituted  the  offense.  This  information  was 
before  the  authorities  of  Mexico,  and  they  could  judge 
of  its  sufficiency  under  its  treaty  with  our  government. 
It  is  true  that  in  U.  S,  v.  Rauscher,  1 1 9  U.  S.  407  (7  Sup.  Ct. 
Rep.234,)  it  is  held  that  a  treaty  to  which  the  United 
States  is  a  party  is  a  law  of  the  laud,  of  which  all  courts, 
federal  and  state,  are  to  take  judicial  notice,  and  by  the 
provisions  of  which  they  are  to  be  governed,  so  far  as 
they  are  capable  of  judicial  enforcement;  and  that, 
under  our  treaty  with  Great  Britain,  where  a  defendant 
was  extradited  on  a  charge  of  murder,  the  extradition 
proceedings  clothed  him  with  an  exemption  from  trial 
for  any  other  offense  until  he  has  had  the  opiM)rtunity 
to  return  to  the  country  from  which  he  was  taken  for 
the  purpose  alone  of  trial  for  the  offenses  specified  in  the 
demand  for  his  surrender.  In  that  case  the  charge  on 
which  extradition  was  obtained  was  murder  on  the 
high  seas,  and  the  defendant  was  placed  on  trial  under 
an  indictment  charging  cruel  and  unusual  puni-shment. 
The  rules  we  have  stated  were  announced  under  such 
facts.  In  this  case  the  defendant  was  extradited  on 
a  charge  of  embezzlement,  and  tried  for  the  same 
offense,  and  the  case  seems  to  be  clear  authority  for  the 
procedure.    The   rule  of   the  Rauscher  Case  seems 
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to  be  applicable  only  to  international  extradition. 
Lacelles  v,  Georgia,  148  U.  S.  537,  (13  Sup.  Ot  Kep.  687); 
State  V,  Kealy,  89  Iowa,  94. 

III.     Our  ti^eaty  with  Mexico  provides  for  the  sur- 
render of  persons  "to  justice    ♦     ♦     ♦    who   being 
accused  of  the  crimes  enumerated,'^  etc.     It  is  urged 
that  the  treaty  means  charged  or  accused  in  an 

4  indictment  where  the  crime,  is  so  punishable,  and 
not  accused  or  charged  with  the  oflfenee  in  an 

information  on  which  he  cannot  be  tried.  That  he  is 
to  be  charged  or  accused  means  no  more  than  that  he  is 
to  be  charged  or  accused,  in  due  form  of  law.  Spear, 
Extradition  p.  360.  The  charge  i<s  to  be  made  in  the 
state  or  country  in  which  the  alleged  crime  is  com- 
mitted, and  by  "due  form  of  law"  is  meant  due  form  of 
law  in  that  -state  or  country.  The  charge  upon  infor- 
mation, as  in  this  case,  is  one  of  the  forms  prescribed  by 
our  law,  as  is  also  the  further  proceeding  on  indictment. 
The  information  contained  but  a  single  count,  and  it  is 
true  the  indictment  contained  five  counts,  but  all 
charged  but  the  one  offense  of  embezzlement.  The  dif- 
ferent counts  in  the  indictment  but  charged  the  offense 
to  have  been  committed  in  different  ways,  and  no 
authority  coming  to  our  notice  denies  the  right  to  such 
a  procedure. 

IV.,   It  is  said  the  defendant  had  the  right  to  con- 
test the  guilt  of  Chester  W.  Rowe  on  the  trial  of  this 
indictment    The  cause  was  submitted  to  the  jury,  on 
the  theory  that  there  could  be  no  conviction 

5  unless  the  evidence  showed  beyond  a  reasonable 
doubt   that   Chester   W.    Rowe   embezzled   the 

money,  as  stated  in  the  indictment,  and  the  cause  was 
tried  throughout  on  that  theory.  A  mere  remark  in 
argument  refers  to  the  right  of  defendant  to  an  impar- 
tial jury,  and  it  is  said  defendant  was*  forced  to  trial 
before  a  jury  that  had  fixed  opinions  as  to  the  guilt  of 
Chester  W.  Rowe.    There  is  no  reference  to  any  ruling 
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or  facts  to  guide  us,  and  we  do  not  discover  any  error 
in  the  respect  suggested. 

V.  It  ifi  next  said  that  the  verdict  has  not  support 
in  the  evidence.  The  evidence  on  which  the  verdict  rests 
Is  entirely  circumstantial,  because  of  which  less  than  a 
presentation  of  the  whole  would  not  correctly  and  fairly 
disclose  the  basis  of  our  conclusion.  It  so  happens  at 
times  that  the  convincing  or  conclusive .  force  of  evi- 
dence, as  disclosed  by  a  record,  consists  largely  of  minor 
details  and  undisputed  facts,  that  carry  conviction,  and 
leave  little  room  for  doubt,  when  less  than  an  entire 
presentation  would  fail  to  justify  a  conclusion  other- 
wise fully  warranted.  Of  the  guilt  of  the  defendant 
there  is  little  room  for  doubt.  The  evidence  in  the  case, 
fairly  considered  by  an  impartial  person,  would  leave 
no  reasonable  doubt  of  guilt.  That  Chester  W.  Kowe 
was  guilty  of  embezzlment  no  one  questions.  The  pres- 
ence of  defendant  at  Montezuma  just  before  the  depart- 
ure of  his  brother  with  the  money,  their  somewhat 
strange  conduct,  the  times  of  their  leaving,  their  meet- 
ing and  journeying  to  Mexico,  their  false  statements  as 
to  their  previous  places  of  residence  and  business,  their 
having  money,  and  engaging  in  business  under  assumed 
names,  and  the  defendant's  manifest  desire  to  conceal 
his  identity  when  the  question  of  who  was  guilty  of  the 
offense  was  being  considered  or  talked  of,  with  many 
incidental  facts,  satisfy  us  that  the  finding  of  the  jury 
is  warranted.  The  instructions  are  a  fair  presentation 
of  the  law,  and  in  a  way  that  there  was  no  error  in  refus- 
ing instructions  asked.  The  result  is  a  clear  vindica- 
tion of  the  law,  and  the  judgment  will  stand  affiemed. 


330  Cathcart  v.  Grieve  [104  Iowa 


1122  wt|     Thomas  S.  Cathcart,  Appellant,  v.  James  G.  Grieve, 
Janet  Grieve,  and  John  Pollock. 

Fraudulent  Conveyance:    rights  of  creditors.    A  creditor  has  the 
6    right  to  secure  himself,  though  he  knows  that  in  so  doing  he  will 
delay  other  creditors  in  the  collection  of  their  claims,  unless  he 
participates  in  a  fraudulent  intent  by  the  debtor. 

Badgks.    Mere  relationship  between  the  parties  to  a  transfer  is  not  a 

1  badge  of  fraud,  as  against  creditors,  which  calls  for  explanation. 

Deeds  as  mortgage:    Consideration.    Inadequacy  of  consideration 
8    for  a  deed  is  not  material  on  the  question  of  fraud  as  against  the 
6    grantor's  creditors,  where  the  deed,  though  absolute  on  its  face, 
was  intended  as  a  mortgage. 

Secret  trust:    Rental.    The  execution  of  a  lease,  by  a  grantee  to  the 

2  grantor,  is  not  a  badge  of  fraud  as  against  the  grantor's  creditors, 

4  when  the  lease  containing  such  reservation  is  duly  recorded 

Evidencf.  Shortly  before  judgment  was  obtained  against  him,  an 
insolvent  debtor  deeded  land  to  his  uncle,  who  lived  at  a  remote 

5  distance,  for  an  adequate  consideration,  and  at  the  same  time  he 
leased  the  land  of  his  uncle  at  a  fair  rental,  and  the  deed  and 
lease  were  recorded  together.     The  grantor  occupied  the  land 

6  under  the  lease  the  succeeding  year.  'I'he  deed,  though  absolute 
in  form,  was  in  fact  a  mortgage,  and  the  rent  reserved  in  the  lease 
was  intended  as  additional  security.  At  about  the  same  time,  the 
grantor  mortgaged  all  his  property  to  other  creditors,  including  a 
chattel  mortgage  to  his  uncle.  The  uncle  knew  only  of  the 
indebtedness  to  others,  recited  in  the  instruments  made  to  him. 
No  concealment  was  made  of  the  deed's  being  a  mortgage,  and, 
when  questioned,  the  parties  declared  it  to  be  a  mortgage.  Held, 
that  the  conveyance  was  not  fraudulent  as  to  the  judgment  cred- 
itor. 

CrosH  Petitions:  notice.  In  an  action  to  set  aside  a  mortgai?e  as  in 
fraud  of  creditors,  where  the  defendant  mortgagee  seeks  by  cross 

8  petition  to  have  the  mortgage  foreclosed,  he  must  serve  the  cross 
petition  on  the  defendant  mortgagor. 

Proof  under  When  the  defendant  mortgagee,  in  an  action  to  set 
aside  a  mortgage  as  in  fraud  of  creditors,  seeks  by  cross  petition 

9  to  have  the  mortgage  foreclosed,  and  Che  averments  of  such  peti- 
tion are  denied  in  the  reply,  there  can  be  no  foreclosure,  in  the 
absence  of  proof  of  the  allegation  of  the  cross  petition. 
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Appeal  from  Clay  District  Court. — Hon.  W.  B.  Quar- 
TON,  Judge. 

Wednesday,  January  19, 1898. 

Creditor's  bill  to  subject  certain  real  estate,  the 
legal  title  to  which  is  in  defendant  John  Pollock,  to  the 
payment  of  a  judgment  held  by  plaintiff  against  James 
G.  Grieve.  Defendants  pleaded  that  the  conveyance  of 
the  land  from  Grieve  and  wife  to  Pollock  was  intended 
as  a  mortgage  to  secure  Pollock  for  money  loaned,  and 
denied  all  fraud  in  the  transaction.  The  trial  court  dis- 
missed the  petition,  and  plaintiff  appeals. — Reversed  in 
part  and  affirmed  in  part. 

Kinkead  &  Kinkead  and  Dale,  Kinkead  &  Bissel 
for  appellant. 

F.  II.  Helsell  for  appellees. 

Deemer,  O.  J. — Plaintiff  obtained  his  jtidgment 
against  James  G.  Grieve  on  March  6, 1895,  upon  a  debt 
contracted  in  the  year  1894.  On  the  twenty-fifth  day  of 
February,  1895,  Grieve  (his  wife,  Janet,  joining)  con- 
veyed, by-  warranty  deed,  four  hundred  and  thirty-nine 
acres  of  land  in  Clay  county  to  defendant  John  Pollock, 
for  the  expressed  consideration  of  two  thousand  six 
hundred  dollars.  The  deed  recites  that  it  is  subject  to 
two  mortgages,  amounting,  in  the  aggregate,  to  seven 
thousand  four  hundred  dollars.  This  deed  was  recorded 
March  2,  1895.  At  the  same  time,  and  evidently  as  a 
part  of  the  same  transaction.  Pollock  executed  a  lease 
to  Grieve  of  all  the  land  described  in  the  deed,  for  the 
term  of  one  year,  at  the  agreed  rental  of  eight  hundred 
dollars.  This  lease  was  also  recorded  on  March  2, 1895. 
The  defendants  pleaded  that  this  transaction  was  in 
fact  a  mortgage  to  secure  a  debt  due  from  Grieve  to 
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Pollock.  At  or  about  the  same  time,  Grieve  gave  Pol- 
lock a  chattel  mortgage  upon  some  personal  propei^, 
to  secure  the  sum  of  one  thousand  and  thirty  dollars. 
Grieve  also  mortgaged  his  property,  of  every  kind  or 
nature,  to  other  of  his  creditors,  on  or  about  the  same 
date.  Appellant  claims  that  the  conveyance  and  mort- 
gage to  Pollock  are  fraudulent  and  void,  because  made 
with  intent  to  hinder,  delay,  and  defraud  creditors.  On 
account  of  the  loose  manner  in  which  the  case  was  tried 
in  the  court  below,  it  is  difficult  to  get  at  the  real  facts. 
Plaintiff  proved  the  indebtedness  of  Grieve;  the  recov- 
ery of  judgment  against  him;  the  execution  of  the  deed, 
lease,  and  chattel  mortgage  to  which  we  have  referred; 
that  Pollock  is  a  resident  of  Scott  county,  and  an  uncle 
of  Grieve;  that  Grieve  is  insolvent,  and  has  been  since 
the  execution  of  the  conveyances  in  question;  and  that, 
about  the  time  of  these  conveyances.  Grieve  executed 
two  other  chattel  mortgages  to  residents  of  Clay  county, 
to  secure  debts  purporting  to  amount  to  over  one  thou- 
sand seven  hundred  dollars.  Plaintiff  also  pi-oved  that 
the  deed  to  Pollock,  and  probably  the  lease,  were  exe- 
cuted at  Davenport,  in  Scott  county,  and  that  the  land 
was  worth  twenty-five  dollars  per  acre.  This  is  substan- 
tially all  the  evidence  that  was  adduced,  save  that  Grieve 
was  in  possession  and  occupancy  of  the  land  during  the 
year  1895.  At  the  conclusion  of  plaintiff's  evidence, 
defendants  moved  for  judgment  dismissing  the  petition, 
because  there  was  no  evidence  of  fraud,  and  no  showing 
that  the  deed  was  anything  other  than  an  absolute  con- 
veyance. Thereupon  plaintiff  offered  in  evidence  the 
admission  in  defendants'  pleadings  that  the  deed  was  a 
mortgage.  This  was  objected  to,  because  offered  after 
plaintiff  had  rested,  and  after  the  motion  for  judgment 
had  been  made.  At  this  stage  of  the  proceedings,  court 
adjourned.  We  find  the  following  record  made  the  next 
morning:  "Mr.  Kinkead:  This  now  is  the  incoming  of 
court,  nine  o'clock  this  morning,  and  the  motion  having 
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been  made  last  night,  on  its  coming  on  now  for  hearing 
and  announcement  of  the  decision  of  the  court,  before 
that  announcement  is  made,  the  plaintiff  in  this  case 
desires  to  place  upon  record  the  following:  ^Motion  No. 
2,  Oomee  now  the  plaintiff,  pending  the  defendants' 
motion  for  decree  and  judgment  as  hereinbefore  stated, 
and  withdraws  from  the  evidence  in  this  case  the 
answer  and  amended  and  substituted  answer  of 
the  defendants,  and  the  offer  in  evidence  here- 
tofore made  of  the  same  in  this  case  by  the  plaintiff. 
Plaintiff  also  further  withdraws  from  the  evidence  the 
deed,  and  his  offers  hereinbefore  made  of  the  same,  and 
all  the  record  thereof  in  the  evidence,  and  which  deed  is 
mentioned  in  the  plaintiff's  petition  in  this  case,  as 
Exhibit  A.  And  plaintiff  now  moves  the  court,  upon  the 
record  in  this  case,  to  render  judgment  and  decree  for 
the  plaintiff  against  the  said  James  G.  Grieve,  Janet 
Grieve,  and  John  Pollock,  as  demanded  in  the  prayer  of 
plaintiff's  petition  filed  herein  March  16th,  1895.'"  Fol- 
lowing this  were  some  more  motions  and  objections  on 
behalf  of  defendants,  and  the  court  finally  made  this 
ruling:  "The  motion  to  withdraw  the  dee(^ls  from  the 
record,  and  the  answers  from  the  record,  as  indicated 
in  motion  number  two,  is  overruled,  because  the  said 
motion  is  made  after  the  cause  is  fully  submitted  to  the 
court  and  argued  by  the  counsel  to  the  court;  and  the 
court  has  indicated  to  both  counsel  what  its  opinion 
would  be  in  this  case,  and  directed  a  decree,  declaring 
that  the  deed  was  in  fact  a  mortgage,  establishing  Pol- 
lock's lien  to  the  amount  claimed  in  the  answer,  declar- 
ing that  plaintiff's  judgment  was  a  lien  junior  to  the 
claim  of  Pollock,  and  directing  foreclosure  and  sale  of 
the  premises."  There  are  no  assignments  of  error,  and 
we  must  try  the  case  anew  on  this  record,  assuming,  of 
course,  that  the  rulings  on  the  motions,  except  in  so 
far  as  they  involve  the  merits,  are  correct. 
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The  burden  is  upon  the  plaintiff  to  establish  the 
fraud  pleaded  by  him,  and  evidence  which  merely  raisea 
a  euepicion  is  not  sufficient.  Certain  badges  of  fraud 
are  relied  upon;  but  appellant  concedes  that  the  rule  in 
this  state  is  that  none  of  the  many  badges  of  fraud 
usually  relied  on  are  regarded  as  conclusive,  citing  a 
number  of  our  cases.  Among  the  badges  so  relied  upon 
are:  First,  the  relationship  of  the  parties;  second,  the 
fact  that  there  wa«  a  secret  trust  created  by  the  lease; 
third,  such  inadequacy  of  consideration  as  indicates 
fraud  or  renders  the  conveyance  voluntary;  fourth,  the 
maJdng  of  an  absolute  conveyance  when  security  only 
was  intended ;  fifth,  execution  of  a  series  of  instruments 
covering  all  the  grantor's  property  at  a  time  when  he 
was  insolvent,  and  shortly  before  the  recovery  of  plain- 
tiff's judgment. 

It  has  frequently  been  held  that  mere  relationship 
alone  is  not  a  badge  of  fraud  which  calls  for  explana- 
tion. OberJioltzer  v,  llazen,  92  Iowa,  602;  Allen  v.  Kirk, 
81  Iowa,  G68.    Here  the  relationship  was  some- 

1  what  distant,  and  the  parties  lived  remote  from 
each  other;  and,  in  addition,  there  is  not  the 

slightest  evidence  that  Pollock  knew  that  Grieve  was 

indebted  except  as  shown  in  the  instruments  given  him, 

which  referred  to  some  prior  debts  and  incumbrances. 

The  lease  given  to  Grieve  by  Pollock  was  recorded 

2  at  the  same  time  as  the  deed,  and  was  not  kept 
secret    The  evidence  tends  to  show  that  Grieve 

was  to  pay  the  rent  reserved,  and  that  at  the  time  of  the 
trial  he  had  part  of  the  money  deposited  in  a  bank  with 
which  to  pay  it.  Such  transactions  are  not  uncommon; 
and  the  rent  reserved  is  treated  as  additional  security 
for  the  payment  of  interest  or  interest  and  principal. 
See  Rogers  v.  Davis,  91  Iowa,  ISO;  Jordan  v,  Lendrum, 
55  Iowa,  483;  Smith  v.  Mack,  94  Iowa,  539.  The  case 
differs  essentially  from  Macomber  v.  Peck,  39  Iowa, 
351,  relied  upon  by  appellant.    In  that  case  there  was 
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no  recorded  lease,  and  a  part  of  the  consideration  for  the 
conveyance  was  an  agreement  that  the  grantor  should 
use  and  occupy  the  land  for  three  or  four  years  without 
rent.  This  part  of  the  consideration  was  not  mentioned 
in  the  deed.  The  conveyance  was  held  fraudulent 
because  of  the  secret  reservation  securing  a  benefit  to 
the  grantor  at  the  expense  of  his  creditors.  Neither  is 
the  case  of  Graham  v.  Rooney,  42  Iowa,  567,  in  conflict 
with  the  views  expressed  in  this  opinion.  In  that  case 
a  part  of  the  consideration  was  an  agreement  for  future 
support  of  the  grantees;  in  other  words  the  secret  reser- 
vation of  a  beneficial  interest  in  the  property.  Such 
conveyances  are  universally  held  to  be  fraudulent 
Harris  v.  Brinks  100  Iowa,  366;  Strong  v.  Lawrence,  58 
Iowa,  55. 

No  such  secret  trust  is  established  as  will  justify  us 
in  declaring  the  conveyance  fraudulent.  The  land  was 
worth,  when  transfeiTed,  something  over  ten  thousand 
dollars.  The  consideration  expressed  in  the  deed  was 
two  thousand  six  hundred  dollars;  but  the  land  was 
taken  subject  to  incumbrances  amounting  to  seven 
thousand  four  hundred  dollars.  It  is  true,  there  is  no 
direct  evidence  of  the  existence  of  these  mortgages.  The 
deed  was  offered  by  the  plaintiff  however,  and  defend- 
ants are  not  in  position  to  deny  the  statement  therein 
that  the  land  was  so  incumbered.  If  it  was  so  incum-, 
bered,  then  the  consideration  is  adequate.  Plaintiff 
offered  no  evidence  as  to  the  consideration  in  fact  paid, 
except  as  we  have  stated,  and  made  no  attempt  to  prove 
that  the  land  was  unincumbered.  Moreover,  if 
3  it  be  true  that  the  deed  was  intended  as  a  mort- 

gage,, inadequacy  of  consideration  is  of  no 
moment  in  determining  the  issue  of  fraud.  The  con- 
veyance was  not  voluntary. 

The  fact  that  the  conveyance  was  absolute,  instead 
of  conditional,  is  undoubtedly  a  badge  of  fraud,  and 
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should  be  regarded  with  suspicion.    Fuller  v.  Griffith^ 
91  Iowa,  632.    In  the  case  at  bar,  however,  there 

4  was  no  disguise  or  concealment  of  the  character 
of  the  transaction.   When  questioned,  the  parties 

immediately  declared  it  to  be  a  mortgage,  and,  except 
in  the  motion  made,  have  at  all  times,  when  required, 
disclosed  its  purpose.  The  motion  was  made  during 
the  progress  of  the  trial,  and  was  based  upon  an  alleged 
failure  of  proof  on  the  part  of  the  plaintiff.  There  was 
no  disguise  in  this.  True,  it  is  that  the  defendants  did 
not  go  upon  the  witness  stand  in  their  own  behalf  to 
explain  the  transaction.  Plaintiff  relieved  them  of  this 
privilege,  to  some  extent  at  least,  by  introducing  in 
evidence  their  admission  in  answer  that  the 

5  transaction  was  a  mortgage.    But  aside  from  all 
this,  the  consideration  was  nearly,  if  not  quite, 

the  full  value  of  the  property.  And  there  is  no  evidence 
whatever  that  defendant  Pollock  knew  or  had  any  inti- 
mation that  defendant  Grieve  was  financially  embar- 
rassed, except  as  he  gained  it  from  the  statement  in  the 
deed  with  reference  to  the  mortgages  upon  the  land.  Aft 
a  creditor,  Pollock  had  the  right  to  secure  himself,  even 
if  he  knew  that,  in  so  doing,  other  creditors  would  be 
delayed  in  the  collection  of  their  claims.  Security  given 
to  such  a  creditor  will  not  be  declared  fraudulent,  unless 
he  participated  in  an  intent  to  defraud  other  creditors. 
The  rent  reserved  is  not  shown  to  have  been  inadequate, 
and  there  has  been  no  deceit  or  dissembling  in  the  trans- 
action, except  in  this:  that  the  conveyance  was  abso- 
lute in  form,  instead  of  a  pledge  or  mortgage.  In 
G  the  Fuller-Grifflth  Case,  supra,  we  said  that  a 

deed  absolute  on  its  face  may  be  shown  to  be  a 
mortgage;  "yet,  as  to  creditors,  the  transaction  must 
bo  clean  and  clear  as  a  conveyance  for  permanent  owner- 
ship.'' The  conveyance  was  of  that  kind,  and  is  not 
fraudulent  simply  because  absolute  in  form.  See,  also, 
Stevens  v.  Hinckley,  43  Me.  441. 
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What  we  have  hitherto  said  largely  answers  the 

last  claim  made  by  plaintiff ;  for,  if  Pollock  was  a  creditor 

of  Grieve,  he  had  a  right  to  secure  himself  even  if  Grieve 

was  insolvent,  and  this  he  could  do  even  if  the 

7  effect  of  the  conveyance  wae  to  hinder  and  delay 
other  creditors.    That  he  took  the  conveyance  ae 

a  mortgage  was  proved  by  the  plaintiff  in  introducing 
the  admisision;  and  there  is  no  proof  whatever  that  Pol- 
lock participated  in  any  fraudulent  intent  on  the  part  of 
Grieve,  even  if  such  fraudulent  intent  were  established. 

II.    The  defendants,  as  we  have  seen,  pleaded  that 

the  conveyance  was  a  mortgage  to  secure  certain  sums 

advanced  by  Pollock.   Pollock  also  filed  a  cross-petition, 

asking  that  the  amounts  be  established,  and  that 

8  a  decree  be  entered  declaring  the  instrument  to 
be  a  mortgage,  and  asking  for  a  foreclosure  qf 

the  same.  He  did  not  serve  notice  of  his  cross-petition 
upon  his  co-defendant,  nor  did  he  introduce  auy  evidence 
upon  the  trial  as  to  the  amount  of  his  advancements. 
The  trial  court  undertook  to  establish  them,  however, 
and  granted  a  decree  of  foreclosure  as  prayed.  The  only 
evidence  tending  to  support  defendants'  claim  was  intro- 
duced by  plaintiff  and  this  did  not  go  to  the  extent  of  the 
indebtednefis.  The  evidence  introduced  by  plaintiffs 
touching  this  matter  had  reference  simply  to  the  fact 
that  defendants  admitted  that  the  conveyance  was  in 
fact  a  mortgage  instead  of  an  absolute  deed.  The  trial 
court  did  not  have  sufllcient  evidence  before  it  from 
which  to  determine  and  fix  the  amount  of  the  advance- 
ments made,  and  could  not,  for  that  reason  alone,  gram, 
the  decree  prayed  in  defendants'  cross-bill.  As  Pollock 
introduced  no  evidence  to  establish  the  allegations  of 
his  cross-bill,  he  was  not  entitled  to  a  decree  upon  the 
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statements  contained  therein,  for  the  reason  that 
they  were  denied  in  the  reply.  Again,  he 
9  was  not  entitled  to  a  decree  of  foreclosure,  for 
the  reason  that  Grieve  had  no  notice  of 
the  cross-petition.  We  may  also  observe,  in  pass- 
ing, that  we  doubt  whether  he  was  entitled  to  such 
decree  under  the  prayer  of  his  petition.  In  so  far  as 
the  decree  fixes  the  amount  of  the  advancement  made  by 
Pollock,  and  directs,  the  foreclosure  and  sale  of  the 
premises,  it  is  reversed,  and  will  be  remanded  to  the 
court  below  for  further  proceedings  in  harmony  with 
this  opinion;  and  so  far  as  it  declares  the  conveyance  to 
Pollock  to  be  a  valid  and  subsisting  mortgage  for  the 
amount  actually  found  due  him  upon  subsequent  pro- 
ceedings, prior  and  superior  to  the  plaintiff's  judgment, 
it  is  aflBrmed.  The  parties  plaintiff  and  defendant  will 
each  pay  one-half  the  costs  of  this  appeal. — Revbesed 
in  part  and  affirmed  in  part. 


Margaret  Hyatt  v.  Martin  Clever,  et  ah,  Appellants, 

and  Margaret  Hyatt  v.  Mattie  A.  Hurlbut, 

et  aL,  Appellants,  and  Two  Other  Cases. 

Boundaries:  deeds.  Plaintiff's  and  defendant's  common  grantor,  in 
conveying  plaintiff's  land,  reserved  land  west  of  it,  "commencing 
nineteen  rods  west  of  the  southwest  corner  of  out  lot  six"  (evi- 

1  dently  an  error,  as  lot  five  is  the  only  one  adjoining),  and,  in 
conveying  the  reserved  land  to  defendant,  defined  its  eastern 
boundary  as  commencinfir  'nineteen  rods  west  from  the  southwest 
corner  of  out  lot  five  "  which  corner  is  one  rod  east  of  the  section. 
Held^  that  plaintiff's  western  boundary  was  eighteen  rods  west  of 
the  section  line. 

Appeal:  supersp:deas.  An  appellee's  possession  of  the  land  in  dis- 
pute, obtained  by  the  service  of  a  writ  of  possession  before  an 

2  appeal  bond  was  filed,  is  not  affected  by  a  subsequent  perfecting 
of  appeal  and  filing  of  a  supersedeas  bond,  under  Code  1873,  sec- 
tion 8186,  providing  that  an  appeal  shall  not  stay  proceedings 
unless  a  bond  is  filed. 
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Injunction  after  appeal.  Under  Code  1873,  section  8889,  providing 
that  an  injunction  affecting  the  subject-matter  of  an  action  can 
3  be  granted  only  by  the  court  before  which  it  is  pending,  an 
injunction  restraining  the  taking  of  possession  of  land  in  dis- 
pute, after  an  appeal  has  been  taken,  can  be  granted  only  by  the 
appellate  court. 

Appeal  from    Monroe   District    Court. — Hon.  M.  A. 
Roberts,  Judge. 

Wednesday,  January  19,  1898. 

Plaintiff,  the  owner  of  lot  2  and  west  half  of  lot  3, 
block  8,  George's  First  addition  to  Albia,  prosecutes 
these  actions  for  the  possession  of,  and  to  be  quieted  in 
the  title  to,  a  strip  of  land  about  twelve  feet  wide,  east 
and  west,  and  eighteen  rods  long,  north  and  south, 
which  she  claims  to  be  a  part  of  her  said  lots,  on  the 
west  side  thereof.  The  defendant  CJlever,  owner  of  lot 
4,  block  7,  of  said  addition,  claims  the  south  half  of  said 
strip  as  part  thereof;  and  defendant  Hurlbut,  owner  of 
lot  1,  block  7,  claims  the  north  half  as  part  of  her  said 
lot.  The  defendants  also  claim  to  be  entitled  to  said 
parts  of  said  strip,  respectively,  by  prescription.  Separ- 
ate decrees  were  entered  in  favor  of  the  plaintiff  as 
prayed,  from  which  the  defendants  api)eal.  The  issues 
and  facts  being  the  same  in  the  above-entitled  casea, 
they  are  submitted  together.  Two  other  cases,  wherein 
said  defendants  are  plaintiffs  and  appellants,  and  said 
plaintiff  and  L.  E.  Hyatt,  her  husband,  are  defendants, 
are  also  submitted  herewith. — Reversed  in  part. 

W.  A,  Nichols  for  appellants. 
T.  B,  Perry  for  appellee. 

Given,  J. — I.    We  first  inquire  as  to  the  title  to  the 
land  in  dispute.    This  strip  of  land  is  a  part  of  the  north 
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one-half  of  the  northeast  one-fourth  of  section  21,  town- 
ship 72,  range  17,  Monroe  county.    The  abstracts 
1  of  title  show  a  number  of  conveyances  of  frac- 

tional parts  of  this  tract  by  metes  and  bounds 
that  are  difficult  to  apply  to  the  intended  parts.  All 
the  abstracts  of  title  show  that  Willis  Arnold  owned 
said  tract  of  land  by  conveyance  from  the  owner  of  the 
patent  title.  Plaintiff's  abstract  shows  that  Arnold 
conveyed  the  same  to  W.  T.  George,  excepting  parts 
thereof  described  by  metes  and  bounds,  reserved  to 
Arnold  in  the  deed.  On  June  24,  1857,  there  was 
recorded  a  survey  and  plat  of  said  tract  as  "Plat  of 
George's  First  Addition  to  Albia,"  which  was  dated 
June  20, 1857,  and  duly  executed  and  acknowledged  by 
Carlos  B.  Kelsey,  W.  T.  George,  S.  E.  L.  Moore,  and 
Nathan  Draper.  Plaintiff  shows  title  from  George, 
through  several  intermediate  grantors  to  her,  for  her 
said  lots  in  block  8.  Defendant  Clever's  abstl^act  shows 
that  August  1,  1856,  Arnold  conveyed  one-half  acre  of 
said  tract  to  Mortimer  Sellick  by  metes  and  bounds, 
"commencing  at  a  point  nineteen  rods  west  from  the 
southwest  corner  of  outlet  No.  5,  in  Albia."  This  one-half 
acre  is  next  west  of  that  conveyed  to  George.  Said 
abstract  also  shows  that  on  November  4,  1856,  Sellick, 
conveyed  same  one-half  acre  to  Stephen  Lofton;  that 
May  2, 1857,  Samuel  Thompson  conveyed  the  south  half 
thereof  to  Jacob  Staltz,  who  conveyed  the  same  to  John 
I.  Anderson,  Anderson  to  Clark,  and  Clark  to  defendant 
Clever  It  will  be  observed  that  no  conveyance  is  shown 
from  Lofton  nor  to  Thompson.  Therefore,  so  far  as  this 
abstract  shows,  the  title  to  said  one-half  acre  is  in 
Lofton,  and  was  at  the  time  the  plat  was  made.  The 
abstract  of  defendant  Hurlbut  shows  the  same  convey- 
ances, down  to  Lofton.  It  also  shows  a  conveyance  of  the 
north  one-half  of  said  one-half  acre,  April  23, 1857,  from 
Lofton  to  Kelsey,  and  from  Kelsey,  through  intermedi- 
ate grantors,  to  defendant  Hurlbut    It  will  be  noticed 
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that  Kelsey,  who  owned  the  north  half,  did  join  in  exe- 
cuting the  plat.  Plaintiff's  counsel  insist  that,  as  it  does 
not  otherwise  appear  that  Draper,  who  joined  in  the 
plat,  had  any  other  interest  in  the  land,  we  may  find 
from  the  testimony  of  Mr.  George  that  Lofton  had  con- 
veyed this  south  half  to  Draper.  Whether  we  may  so 
find  we  do  not  determine,  as  it  is  entirely  clear  that 
these  parties  and  their  grantors  have  treated  this  entire 
one-half  acre  ae  included  in  said  plat  While  the  lands 
of  different  owners  were  platted  as  "George's  First 
Addition  to  Albia,"  each  seems  to  have  conveyed  th^ 
lots  formed  out  of  the  land  owned  by  him.  Mr.  George 
owned  the  land  out  of  which  block  8  was  formed.  Block 
7,  in  which  defendant's  lots  are  located,  and  which,  as 
we  have  seen,  includes  said  one-half  acre,  lies  immedi- 
ately west  of  block  8.  The  plat  is  bounded  on  the  east 
by  a  section  line,  east  of  which,  and  opposite  block  8, 
is  outlot  5,  with  an  alley  one  rod  wide  between  it  and 
the  section  line.  A  like  width  appears  to  have  been  left 
between  the  east  line  of  the  plat  and  section  line,  thus 
giving  roadway  on  that  line  two  rods  wide. 

Plaintiff  contends  that  the  west  line  of  block  8  is 
nineteen  rods  west  of  said  section  line,  and  therefore, 
eleven  feet  six  inches  west  of  a  certain  fence.  Defend- 
ants claim  that  it  is  nineteen  rods  west  of  the  southwest 
comer  of  said  outlot  5,  or  eighteen  rods  we«t  of  said 
section  line,  and  that  said  fence  is  on  the  west  line  of 
block  8.  We  are  unable  to  say  from  the  plat  and  field 
notes  from  which  point  the  measurement  was  made,  but 
it  seems  clear,  from  the  deeds  from  Arnold  to  George 
and  to  Sellick,  that  the  land  conveyed  to  George  only 
extended  nineteen  rods  west  of  the  southwest  corner 
of  outlot  5.  One  of  the  reservations  in  that  deed  reads: 
"And  commencing  nineteen  rods  west  of  the  southwest 
comer  of  outlot  6,"  etc.  6  is  evidently  an  error,  as  5  is 
the  number  of  the  adjoining  outlet.  It  is  clear  that 
George's  title  only  extended  nineteen  rods  west  of  the 
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west  line  of  outlot  5,  and  not  nineteen  rods  from  the  sec- 
tion line-  The  deed  from  Arnold  to  Sellick  for  said  one- 
half  acre  commences  "nineteen  rods  west  from  the 
southwest  corner  of  outlot  5,  in  Albia."  We  are  in  no 
doubt  but  that  the  west  line  of  George's  land  and  of 
block  8  ie  but  eighteen  rods  west  of  said  section  line. 

II.  The  evidence  ehows  that  many  years  ago  the 
then  owners  agreed  that  the  west  line  of  block  8  was 
where  said  fence  was  afterwards  built,  and  that  for 
more  than  ten  years  prior  to  the  bringing  of  these 
actions  these  parties  and  their  grantors  occupied  and 
•improved  with  reference  to  that  as  the  line.    Whether 

this  occupation  was  under  such  circumstances  as  to 
confer  title  by  prescription  we  do  not  determine,  as  we 
are  convinced  that  the  line  so  occupied  to  is  the  true 
line.  It  follows  that  the  decrees  of  the  district  court 
must  be  reversed,  and  the  cases  remanded  for  decrees 
in  harmony  with  this  opinion. — Reversed. 

III.  The  other  two  cases  are  entitled  as  follows: 
"Martin  Clever  and  Nancy  G.  Clever,  Appellants, 
against  Margaret  Hyatt  and  L.  E.  Hyatt;"  and  "Mattie 
Hurlbut  and  E.  C.  Hurlbut,  Appellants,  against  the 
same  defendants."  The  plaintiffs  in  each  case  are  hus- 
band and  wife,  and  the  defendants  are  also  husband  and 
wife.  The  facts  concerning  these  cases,  are,  in  sub- 
stance, as  follows:    The  decrees  in  the  cases  first 

2  considered  were  entered  and  excepted  to  on  Feb- 

ruary 17,  1896,  in  favor  of  Margaret  Hyatt,  who 
caused  a  writ  of  possession  to  issue,  which  was  duly 
served  at  3  o'clock  P.  M.  of  March  5, 1896.  Thereafter, 
and  on  the  same  day,  these  plaintiffs  perfected  their 
appeal  in  said  cases  by  giving  bonds  and  serving  notices 
of  appeal,  said  notices  being  served  between  5  and  6 
o'cloek  P.  M.  On  the  following  day,  notwithstanding 
the  appeal,  defendant  L.  E.  Hyatt,  by  the  direction  and 
consent  of  hie  wife,  entered  upon  the  disputed  land. 
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and  proceeded  to  tear  down  the  fence  thereon.  On 
March  9  temporary  injunctions  were  granted  on  the 
petition  of  these  plaintiffs  (appellants)  restraining  Mr. 
and  Mre.  Hyatt  from  interfering  with  appellants'  pos-. 
session.  On  March  14,  1896,  said  injunction®  were,  on 
motion  of  these  defendante,  dissolved,  and  from  those 
orders  these  appeals  are  taken.  Counsel  for  plaintiffs 
(appellants)  contend  that  the  perfecting  of  the  appeal 
superseded  the  service  of  the  writ  of  possession  that 
had  been  made,  and  left  the  parties  in  status  quo  pending 
the  appeal.  By  the  service  of  that  writ  these  defend- 
ants were  put  in  possession  of  the  disputed  land  before 
the  decree  under  which  the  writ  issued  had  been  super- 
seded by  appeal;  therefore  there  was  nothing  to  say. 
See  Code,  1873,  sections  3186,  3192,  and  23  Am.  &  Eng. 

Enc.  Law  554.  It  will  be  observed  that  at  the 
3  time  these  injunctions  were  granted,  and  also  at 

the  time  they  were  dissolved,  the  cases  in  which 
the  decrees  for  possession  had  been  rendered  has  been 
appealed  to,  and  were  pending  in  this  court.  These 
injunctions  should  have  be^n  sought  in  these  actions, 
and,  under  the  provisions  of  section  3389  of  the  Code  of 
1873,  the  application  therefor  should  have  been  to  this 
court,  as  the  actions  were  then  pending  therein  on 
appeal.  There  was  no  error  in  rendering  the  judg- 
ments dissolving  said  injunctions,  and  they  are  there- 
fore AFFIRMED. 


State  of  Iowa  v.  William  Jamison,  Appellant. 

Former  Jeopardy:    court  and  jury.    When,  under  the  law,  or  for 
3    want  of  evidence,  a  plea  of  former  convictioi  is  not  sustained  the 
court  may  so  charge  the  jury. 

Pleading.  The  state  may  defeat  a  former  conviction  by  showing  that 
the  court  in  which  the  defendant  was  convicted  had  no  jurisdic- 
tion without  alleging  that  fact  in  the  replication,  as  the  rules  in 
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1  civil  cases  have  no  application  to  criminal  procedure  and  Code, 
section  4349,  expressly  provides  that  no  replication  or  further 
pleading  is  necessary  to  a  plea  of  former  adjudication. 

Appeal  from  Butler  District  Court. — Hon.  P,  W.  Burb, 

Judge. 

Wednesday,  Januaey  19,  1898. 

The  defendant  was  convicted  of  assault  and 
battery,  and  from  a  judgment  impos-ing  a  fine  of  twenty- 
five  dollars  he  appeals. — Aj^rmed. 

C.  M.  Greene  for  appellant. 

Milton  Remlej/y  attorney  general,  and  /.  W. 
Arbutkle  for  the  state. 

Ladd,  J. — After  the  discharge  of  the  defendant  by 
the  district  court,  as  recited  in  State  v.  Jamison^  100 
Iowa,  342,  another  information  was  filed  with  CL  L. 
Jones,  a  jus^tice  of  the  peace,  accusing  him  of  the 
same  offense,  and  to  which  he  entered  a  plea  of  guilty. 
He  withdrew  this  on  api>eal,  and  pleaded  not  guilty, 
and  that  he  had  been  convicted  of  the  identical  offense 
before  the  mayor  of  Allison.  The  defendant  having 
introduced  that  officer^s  i*ecord  of  conviction,  the  state 
introduced  that  of  the  district  court,  adjudging  the 
mayor  to  have  been  without  jurisdiction.  It  is  urged 
that  this  was  in  the  nature  of  a  confession  and  avoid- 
ance of  the  special  plea  of  the  defendant,  and  was  not 

admissible  without  a  reply.  See  Code  1873,  sec- 
1  tion  2718.    But  the  rules  of  pleading  in  civil  cases 

have  no  application  to  criminal  procedure.  The 
statute  expressly  provides  that  to  the  plea  of  former 
adjudication  no  replication  or  further  pleading  is  neces- 
sary. Code  1873,  section  4349.  Any  evidence  whicli 
tended  to  overcome  that  plea  was  admissible. 
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IL  The  record  shows  conclusively  that  the  former 
conviction  was  by  a  tribunal  without  jurisdiction,  and 
the  court  very  properly  advised  the  jury  to  disregard 
the  special  plea  of  the  defendant  The  only  issue 
2  was  purely  one  of  law,  and  might  have  been 

raised  by  demurrer,  had  the  facts  been  fully 
pleaded.  State  v.  Callendine,  8  Iowa,  289;  State  v.  Red- 
man, 17  Iowa,  329.  And  when,  under  the  law,  or  for 
want  of  evidence,  the  plea  is  not  sustained,  the  court 
may  so  charge  the  jury.  State  v.  Parker,  66  Iowa,  586, 
Wharton,  Criminal  Pleading  and  Practice,  484,  and 
note. 

The  motion  to  retax  costs  was  properly  overruled. 
— Affibmed. 


James  Tower,  Appellant,  v.  A.  A.  Moore,  Appellee,  C. 
M.  BucKand  Elizabeth  Buck. 

Mechanic's  Lien:  pbiorities:  Independent  buildings.  McClain's 
Code,  section  3817,  sub-division  4,  provides  that,  where  a 
mechanic's  lien  has  attached  for  a  building  erected  on  mortgaged 

1  land,  the  court  may  order  such  building  to  be  separately  sold,  and 
the  purchaser  may  remove  the  same;  but  that  if,  in  the  discretion 
of  the  court,  the  buildings  should  not  be  sold,  the  proceeds  of  sale 
of  the  whole  premises  shall  be  ratably  distributed  between  the 
mortgagee  and  the  holder  of  the  lien,  and  "that,  in  case  the  prem- 
ises do  not  sell  for  more  than  sufficient  to  pay  off  the  prior  mort- 
gage or  other  liens,  the  proceeds  shall  be  applied  on  the  prior 
mortgage  or  other  liens  "  Held,  that  the  holder  of  the  mechanic's 
lien  on  the  building  has  a  right  to  priority  on  such  building,  in 
every  case  where  the  court  shall  find  as  a  fact  that  such  building 
can  be  removed  without  material  injury  to  the  security  of  the 
earlier  lien  holder,  but  where  no  such  finding  is  made,  the  land 
must  be  sold,  and  the  purchase  price  applied  first  in  payment  of 
the  prior  incumbrance. 

C'jNSTRUOTioN  OP  STATUTE.  McClaiu's  Codc,  scctiou  3317,  subdivision 
4,  prescribing  the  manner  in  ▼hich  mortgaged  premises  on  which 

2  there  is  a  subsequent  mechanic's  lien  shall  be  subject  to  the  pay- 
ment of  both  liens,  is  merely  a  statement  in  express  terms  of  the 
law  with  reference  to  priority  of  liens  as  it  existed  in  judicial 
interpretation  at  the  time  the  statute  was  passed. 
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Appeal  from  Marshall  District  Court. — Hon.  G.  W. 
BuBNHAM,  Judge. 

Wednesday,  January  19,  1808. 

On  April  9, 1892,  the  defendants  C.  M.  and  Elizabeth 
Buck  executed  to  plaintifif  a  mortgage  on  certain  real 
estate  in  Marshalltown,  Iowa,  to  secure  an  indebtedness 
due  from  them.  This  instrument  was  duly  recorded 
April  11,  1892.  Between  May  19,  1894,  and  July  2  of 
the  same  year,  the  appellee  furnished  lumber  and  other 
materials  to  the  defendants  Buck  for  the  erection  of  a 
new  building  on  said  premises,  and  on  September  7, 
1894,  appellee  filed  a  mechanic's  Lien  therefor.  Another 
mechanics'  lien  for  labor  done  on  said  building  by  one 
Mead  became  the  property  of  appellee  by  assignment 
Neither  the  amount  or  the  validity  of  said  liens  Is 
questioned.  On  December  23,  1895,  plaintifif  began  an 
action  for  the  foreclosure  of  his  mortgage,  making  the 
Bucks  and  appellee  parties  defendant.  Appellee  filed  a 
cross-bill,  asking  to  have  the  mechancs'  liens  established 
upon  the  building  which  was  the  product  of  labor  and 
material  so  furnished,  as  prior  and  superior  to  the 
mortgage.  The  court  below  found  in  appellee's  favor, 
and  although  it  is  shown  beyond  dispute  that  the  value 
of  the  premises,  including  the  improvements,  does  not 
exceed  the  amount  of  the  mortgage  indebtedness,  a 
decree  was  entered  establishing  the  mechanics'  liens  as 
preferred  claims  upon  the  building,  and  ordering  said 
structure  sold  and  removed.  Plaintifif  appeals. — 
Affirmed, 

Meeker  &  Meeker  for  appellant. 

B.  F.  Cummings  and  Binford  &  Snelling  for  appel- 
lee. 
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Waterman,  J. — ^A  solution  of  the  controversy  here 
presented  involves  a  constructiou  of  subdivision  4  of 
section  3317   of  McClain's   Code,   which,   so   far,   as 
material,  is  as  follows:    "The  Liens  for  the  things 
1  aforesaid,  or  the  work,  including  those  for  addi- 

tions, repairs  and  betterments,  shall  attach  to 
the  buildings,  erections  or  improvements  for  which  they 
were  furnished  or  done,  in  preference  to  any  prior  lien 
or  incumbrance  or  mortgage  upon  the  laud  upon  which 
such  erection  building,  or  Improvement  belongs,  or  is 
erected  or  put  If  such  material  was  furnished  or  labor 
performed  in  the  erection  or  construction  of  an  original 
and  independent  building,  erection,  or  other  improve- 
ment commenced  since  the  attaching  or  execution  of 
such  prior  lien,  incumbrance,  or  mortgage,  the  court 
may,  in  its  discretion,  order  and  direct  such  building, 
erection,  or  improvement  to  be  separately  sold  under 
execution,  and  the  purchaser  may  remove  the  same 
within  such  reasonable  time  as  the  court  may  fix.  But 
if,  in  the  discretion  of  the  court  such  building  should 
not  be  separately  sold,  the  court  shall  take  an  account 
and  ascertain  the  separate  values  of  the  land,  and  the 
erection,  building,  or  other  improvement,  and  distribute 
the  proceeds  of  sale  so  as  to  secure  to  the  prior  mortgage 
or  other  lien,  priority  upon  the  land,  and  to  the 
mechanic's  lien,  priority  upon  the  building,  erection,  or 
.other  improvement.  *  *  *  In  case  the^  premises 
do  not  sell  for  more  than  sufficient  to  pay  off  the  prior 
mortgage  or  other  Uen,  the  proceeds  shall  be  applied 
on  the  prior  mortgage  or  other  liens."  It  is  not  claimed 
that  the  lower  court  erred  in  its  finding  that  the  build- 
ing upon  which  appellee  had  his  lien  could  be  removed 
without  material  injury  to  the  remaining  security  of 
appellant,  and  without  seriously  lessening  the  value  of 
such  structure.  Such  findings.,  we  take  it,  were  neces- 
sarily involved  in  the  exercise  of  the  court's  discretion 
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in  favor  of  the  mechanic's  lien  holder.  But  it  is  broadly 
claimed  by  appellant  that  under  no  circumstances  can 
the  holder  of  a  mechanic's  lien  be  given  a  preference,  as 
against  an  independent  building,  over  a  prior  mortgage 
of  the  land,  unlese  the  value  of  the  land,  with  such 
improvement,  exceeds  the  mortgage  debt,  and  this  claim 
is  based  upon  the  closing  paragraph  of  the  quoted  sec- 
tion. If  appellant  is  correct  in  his  construction  of  this 
section,  then,  although  it  in  terms  gives  to  the  holder  of 
a  mechanic's  lien  euch  preference,  yet  it  denies  him  the 
right  in  all  eases  where  priority  could  be  of  any 
advantage  to  him.  We  cannot  think  the  preference  here 
given  the  mechanic's  lien  holder  is  of  this  barren  char- 
acter. A  proper  construction  of  this  statute,  we  think, 
must  give  to  the  holder  of  a  mechanic's  lien  against  an 
independent  building  a  priority  of  right  in  every  case 
where  the  court  shall  find  as  a  fact  that  such  building 
can  be  removed  without  material  injury  to  the  security 
of  the  earlier  lienholder;  but  where  no  such  finding  is 
made,  the  land  must  be  sold,  and  the  purchase  price 
applied  first  in  payment  of  the  prior  incumbrance. 
This  construction,  we  think,  has  support  in  former 
decisions  of  this  court.  We  will  briefly  review  some  of 
the  cases,  and  the  statutes  under  which  they  were 
decided.  Section  1855  of  the  Revision  of  1860  cor- 
responds with  the  provision  in  question.  It  is  as  fol- 
lows: "The  lien  for  the  things  aforesaid,  or  work,  shall 
attach  to  the  buildings,  erections  or  improvements,  for 
which  they  were  furnished  or  the  work  was  done,  in 
preference  to  any  prior  lien  or  incumbrance,  or  mort- 
gage upon  the  land,  upon  which  said  buildings,  erec- 
tions or  improvements  have  been  erected  or  put,  and 
any  person  enforcing  such  lien,  may  have  such  building, 
erection  or  improvement  sold  under  execution,  and  the 
purchaser  may  remove  the  same  within  a  reasonable 
time  thereafter."  With  some  unimportant  verbal 
changes,  this  section  was  re-enacted  in  the  Code  of  1873. 
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With  the  law  in  this  form,  it  was  held  that  the  lien  of 
the  mechanic  for  repains  or  additions  to  a  building 
would  not  be  preferred  to  an  existing  mortgage  on  the 
land,  but  that  such  priority  was  limited  to  cases  where 
the  mchanic^s  lien  was  held  against  an  independent  or 
original  structure,  which  could  be  removed.  Getchell 
V.  Allen,  34  Iowa,  559;  O'Brien  v.  Pettis,  42  Iowa,  293. 
In  Conrad  v.  Star,  50  Iowa,  470,  it  is  said:  "We  are  of 
the  opinion  that,  under  the  law  existing  prior  to  the  act 
of  1876,  the  only  manner  of  establishing  the  priority  of 
a  mechanic's  lien  over  a  pre-exi-sting  incumbrance  upon 
the  land  was  by  the  sale  and  removal  of  the  building, 
and  that,  where  the  nature  of  the  improvements  is  such 
that  it  cannot  be  removed,  the  lien  of  the  mechanic  must 
be  postponed  to  that  of  the  prior  incumbrance  upon 
the  land."  In  Stockwell  v.  Carpenter,  27  Iowa,  119,  it  is 
held  that,  in  case  of  an  independent  structure  that  could 
be  removed  without  material  detriment  to  the  premises, 
the  liens  of  the  mechanic  took  precedence  of  a  prior 
vendor's  lien,  and  a  sale  of  the  building  was  ordered, 
although  the  vendor's  claim  exceeded  in  amount  the 
value  of  the  premises.  Such  was  the  law  at  the  time 
of  the  enactment  of  chapter  100,  Laws  Sixteenth  Gen- 
eral Assembly,  of  which  section  3317,  McClain's  CJode,  is 

a  part.  While  this  act  effected  many  and  radical 
2  changes  in  the  then  existing  law  relating  to 

mechanics'  liens,  a  careful  reading  of  subdivision 
4  of  said  section  will  make  it  manifest  that  the  general 
assembly  in  its  adoption  intended  only  to  state  in 
express  terms  in  the  statute  the  law  as  it  then  existed, 
as  to  priority  of  liens,  in  judicial  interpretation.  The 
cases  cited  by  appellant  do  not  conflict  with  the  con- 
struction we  give  to  this  statute.  Bartlett  v.  Bilger,  92 
Iowa,  732,  was  a  case  in  which  the  mechanic's  lien  holder 
claimed  a  preference  as  to  the  real  estate  as  well  as  the 
buildings,  and  this  was  disallowed.  In  Kiene  v.  Hodge, 
90  id,  212,  the  lower   court  failed  to   find  that  the 
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building  could  be  removed,  but  ordered  a  sale  of  the 
whole  premises.  Miller  v.  Seal,  71  id.  392,  holds  only 
that  the  lower  court  did  not  abuse  its  discretion  in  refus- 
ing to  order  the  sale  and  removal  of  the  building.  In 
Curtis  V.  Broadivell,  66  id,  662,  the  lower  court  ordered  a 
sale  of  the  land  and  buildings  to  satisfy  all  liens;  and 
in  Bank  -v.  Schloth,  59  id.  316,  the  lien  claimed  was 
for  an  addition  to  an  existing  building.  On  the  other 
hand,  we  have  in  Luce  v.  Curtis,  77  id.  347,  a  case  in 
which,  under  section  3317,  this  court  approved  an  order 
for  the  sale  and  removal  of  a  building  as  against  a  prior 
mortgage;  and  while  it  is  true  the  value  of  the  premises 
does  not  appear,  we  think  it  would  be  an  exceptional 
case  where  the  holder  of  the  mechanic's  lien  would 
resort  to  his  right  to  the  building  alone,  if  there  was  a 
prospect  of  his  realizing  something  on  a  sale  of  the 
whole  premises.  The  construction  here  announced  is 
in  accord  with  the  words  of  the  statute,  and  it  is  not 
inequitable,  for  it  leaves  to  the  prior  mortgagee  or  lien 
holder  all  that  he  had  when  his  interest  attached.  For 
the  reasons  stated  we  think  the  decree  of  the  lower  court 
must  be  affirmed. 


E.  BouRRETT,  Appellant,  v.  Palo  Alto  County. 

Bounty:  counties:  Powers  of  hoard.  The  board  of  supervisors  has 
no  discretion  to  refuse  a  bounty  for  a  wolf  skin,  if  the  com- 
plainant has  fully  complied  with  the  law,  and  the  facts  are  undis- 
puted, under  Acts  Twenty-fourth  General  Assembly,  chapter  37, 
providing  for  the  allowance  of  such  a  bounty  upon  a  certified 
statement  of  the  facts,  together  with  such  other  evidence  as  the 
board  may  demand,  showing  the  claimant  to  be  entitled  thereto, 
and  if  they  so  refuse,  the  bounty  may  be  recovered  in  a  court  of 
law. 

Appeal  from  Palo  Alto  District  Court, — Hon.  W.  B. 
QuARTON,  Judge.  • 

Wednesday,  January  19,  1898. 
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The  petition  shows  that  Charles  Baker  killed,  in 
Palo  Alto  county,  twelve  adult  wolves,  and  one  cub  wolf 
in  August,  1893;  that  in  September,  1893,  Baker  filed 
his  bill  in  the  office  of  the  county  auditor  of  said  county, 
showing  him  to  be  entitled  to.  the  bounty  on  said 
wolves,  08  provided  by  law ;  that  he  produced  the  whole 
skin  of  each  of  the  thirteen  wolves  to  the  county  auditor, 
who  destroyed  the  same,  by  burning  them;  that  the 
county  auditor  gave  to  Baker  a  receipt  for  said  skins  so 
received  and  destroyed;  that  plaintiff  is  the  assignee 
of  said  account;  that,  at  the  regular  meeting  of  the 
board  of  supervisors  of  said  county  in  November,  1893, 
the  said  account  was  laid  over  till  the  September  meet- 
ing, 1894,  that,  while  the  account  was  pending  before 
said  board  of  supervisors,  it  directed  that  other  affidavits 
be  filed  showing  that  Baker  caught  and  killed  said 
wolves  in  Palo  Alto  county,  which  affidavits  were  filed, 
showing  such  facts;  that  all  evidence  demanded  by  the 
board  was  furnished;  and  that  thereafter  said  board 
refused  to  allow  the  account.  The  petition  asks  judg- 
ment for  one  hundred  and  twelve  dollars.  To  the  peti- 
tion there  was  a  demurrer,  which  the  court  sustained, 
and  gave  judgment  for  defendant  for  costs,  and  the 
plaintiff  appealed. — Reversed. 

Thos.  O^Connor  for  appellant. 
John  Menzies  for  appellee. 

Granger,  J. — The  following  are  section  of  the  Code 
of  1873: 

"Sec.  1487.  A  bounty  of  one  dollar  shall  be 
allowed  on  each  scalp  of  a  wolf,  *  *  *  to  be  paid 
out  of  the  treasury  of  the  county  in  which  the  animal 
was  taken,  upon  a  verified  statement  of  the  facts  show- 
ing the  claimant  to  be  entitled  thereto. 
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"Sec.  1488.  The  person  claiming  the  bounty  shall 
produce  such  statement,  together  with  the  scalp  or 
scalps,  with  the  ears  thereon,  to  the  county  auditor,  or 
a  justice  of  the  peace  of  the  county  wherein  euch  wolf 
*  *  *  may  have  been  taken  and  killed;  and  the 
officer  before  whom  such  ecalps  are  produced  shall 
deface  or  destroy  the  scalps  when  so  produced,  so  as  to 
prevent  the  use  of  the  same  to  obtain  for  the  second 
time  the  bounty  herein  provided  for.'' 

In  Murray  v.  Jones  County ^  72  Iowa,  286,  in  constru- 
ing these  sections,  it  is  held  that  where  it  appeared  that 
the  affidavit  had  been  made  before  the  justice,  and  he 
had  certified  that  the  wolf  scalpe  has  been  delivered  at 
his  office,  by  the  claimant,  who  was  entitled  to  the 
bounty,  and  he  had  destroyed  the  same,  it  was  sufficient 
to  justify  a  recover}' ;  it  being  the  statutory  intent  that, 
if  the  justice  was  satisfied  that  the  bounty  had  been 
eai'ned,  it  was  all  that  was  required.  Chapter  37,  Acts 
Twenty-fourth  General  Assembly,  repealed  the  above- 
quoted  sections,  and  enacted  in  lieu  thereof:  "A  bounty 
shall  be  allowed  on  the  skin  of  a  wolf  *  *  *  as 
follows:  Five  dollars  on  an  adult  wolf  and  two  dollars 
on  a  cub  wolf,  *  *  *  to  be  paid  out  of  the  treasury 
of  tlie  county  in  which  the  animal  was  taten,  upon  the 
certified  statement  of  the  facts,  together  with  such 
other  evidence  as  the  board  of  supervisors  may  demand, 
showing  the  claimant  to  be  entitled  thereto."  Another 
section  provides  that  the  person  claiming  the  bounty 
shall  produce  the  statement,  together  with  the  whole 
skin  of  the  animal,  to  the  county  auditor,  who  shall 
destroy  or  deface  the  same,  to  prevent  their  further  use 
for  the  same  purpose.  For  the  purposes  of  our  con- 
sideration, to  show  whether  the  county  is  absolutely 
liable  where  the  claimant  has  done  all  that  the  law 
requires,  and  the  evidence  is  conclusive  of  the  facts  in 
favor  of  the  claimant,  there  seems  to  be  no  change  in 
the  law  other  than  the  words  "together  with  such  other 
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evidence  as  the  board  of  supervisors  may  demand  show- 
ing the  claimant  entitled  thereto/' 

The  demurrer  presents  the  objection  to  the  petition 
that  the  district  court  has  no  jurisdiction  of  the  subject- 
matter  of  the  action;  that  the  liability  of  the  county 
ifi  purely  statutory;  and  that  the  board  of  supervisors 
alone  has  power  to  pass  upon  and  allow  or  disallow 
the  claim.  Reliance  is  placed  on  our  holding  in  Hodges 
V.  Tama  County,  91  Iowa,  578.  That  was  an  action 
brought  to  recover  for  sheep  killed  by  dogs,  under  the 
provisions  of  chapter  70,  Acts  Twentieth  General 
Assembly.  It  was  held  in  that  case  that  under  the 
peculiar  provisions  of  the  act,  because  there  was  no 
common  law  liability  for  the  injury  against  the  county, 
and  the  payment  was  to  be  made  from  a  special  fund, 
against  which  the  claim  was,  instead  of  being  against 
the  county,  and  as  the  board  was  authorized  to  hear  evi- 
dence and  determine  the  rights  of  the  claimant,  the 
claim  could  not  "be  the  subject  of  a  civil  action,  nor 
within  the  jurisdiction  of  the  district  court."  The 
two  statutes  are  widely  different  in  the  particu- 
lars to  be  considered  for  the  purposes  of  this  case. 
In  that  statute  the  couuty  is  not  made  liable  for  a 
service  rendered  in  behalf  of  the  public  in  the  interest 
of  the  preservation  of  property  generally.  That  act 
does  not  say  that  there  shall  be  compensation  for  such 
losses  upon  the  facts  being  found.  It  does  not  provide 
for  payment  by  the  county,  and  it  does  provide  that 
"the  board  shall  hear  and  determine  such  claims, 
*  *  *  and  shall  allow  the  same  or  such  portions 
thereof  as  they  may  deem  just.''  The  statute  in  this 
case  is  that  "a  bounty  shall  be  allowed  on  the  skin  of  a 
wolf,"  fixing  the  amount.  It  is  a  provision  to  encouraj^e 
and  compensate  the  killing  of  animals  that  are  a  public 
enemy.  Without  the  words  as  to  "other  evidence/' 
there  is  not  room  for  doubt  that  the  law  intended  that 
the  payment  should  be  made  on  the  "certified  statement 
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of  the  facts."  It  cannot  be  that  the  words  "together 
with  such  other  evidence  as  the  board  of  supervisors 
may  demand  showing  the  claimant  entitled  thereto'' 
are  intended  to  invest  the  board  with  a  discretion  to  pay 
or  not  if  the  essential  facts  are  established  to  its  satis- 
faction. It  is  to  be  understood  that  the  only  question 
we  have  before  us,  is  whether,  with  the  facts  conceded 
that  the  claimant  has  fully  complied  with  the  law,  and 
the  facts  are  without  dispute,  he  may  enforce  his  claim 
in  a  court  of  law,  if  denied  to  him  by  the  board.  It 
seems  to  us  the  statute  means  this:  That,  besides  the 
certified  statement,  the  board  may  demand  other  evi- 
dence, with  a  view  of  knowing  if  the  facts  j  ustif y  the  pay- 
ment of  the  bounty.  If  so,  its  payment  is  the  legal  right 
of  the  claimant.  So  long  as  the  facts  are  open  to  ques- 
tion, it  is  a  matter  within  the  discretion  of  the  board, 
but  that  discretion  cannot  overrule  undisputed  facts  in 
favor  of  the  claimant    The  judgment  is  reversed. 


T04    JK>«\ 

104  8541  P.  L.  ScHOEP,  Administrator,  v.  The  Bankers  Alliance 

^^  Insurance  Company  of  California,  Appellant. 

HI    150 

104  354j  Insurance:    action  by  administrator.    The  administrator  of  insured 

^^  ^^'  cannot  maintain  an  action  on  a  certificate  of  insurance  payable  to 

j04    ^  4    the  legal  heirs  of  insured,  but  the  action  must  be  brought  by 

such  heirs.    Distinguishing  Kelly  v,  Mann,  56  Iowa,  636;  Rhode  v. 

Bank,  53  Iowa,  876 

Same.  The  provisions  of  Code  1 873,  sections  2371, 2372,  do  not  apply  to 
5  tlie  avails  of  life  insurance  which  do  not  belong  to  the  estate  of 
the  defendant,  and  are  not  designed  to  authorize  the  adminis- 
trator to  collect  an  amount  due  on  a  policy  which  is  not  a  part  of 
the  estate,  in  which  belong  to  the  beneficiaries  named 
therein,  who  are  not  the  legal  representatives  of  the  decedent. 

Principal  AND  agent:    Declarations  of  agent.     A  soliciting  agent  of 
1    an  insurance  company  who  has  power  to  take  and  forward  appli- 
cation, receive  money,  and  to  reserve  fund  notes  in  certain  cases, 
when  the  certificate  of  insurance  is  delivered,  has  no  authority  to 
8    bind  the  company  by  declarations  as  to  the  validity  of  the  certifi- 
cate or  as  to  the  rights  and  liabilities  of  the  company,  when  not 
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made  in  the  discharge  of  his  duty,  as  agent  in  the  transaction  in 
question,  though  he  had  the  policy  in  his  possession  when  he  made 
the  statements. 

Rule  applied.    In  an  action  on  a  life  policy  which  had  been  sent  to 
a  bank  for  delivery,   but  was  not  delivered  before  insured  died, 

1  defendant  claimed  that  it  never  became  a  valid  contract.  It 
recited  payment  by  insured  of  ten  dollars,  but  defendant's  solic- 
iting agent  testified  that  the  money  had  never  been  paid,  and  that 

8  the  policy  was  not  to  be  delivered  until  the  money  was  paid. 
Held,  til  at  it  was  error  to  admit  evidence  of  statements  by  such 
agent,  after  insured's  death,  that  insured  "had  fully  supplied  the 
company,"  that  the  policy  was  all  right,  that  the  ten  dollars  pay- 
ment for  which  it  provided  belonged  to  him,  and  that  whether  he 
received  it  was  none  of  the  company's  business. 

Impeachment  of  Witness:    Evidence  of  the  reputation  of  a  witness 

2  for  veracity  in  a  place  where  he  lived  about  a  year  before  he  testi- 
fied is  competent,  in  the  absence  of  proof  of  a  subsequent  perma- 
nent residence  at  any  particular  place. 

Appeal  from  Sioux  District  Court. — Hon.  George  W. 
Wakefield,  Judge. 

Wednesday,  January  19,  1898. 

Action  at  law  to  recover  the  amount  of  an  alleged 
policy  of  life  insurance.  There  was  a  trial  by  jury,  and 
a  verdict  and  judgment  for  the  plaintiff.  The  defend- 
ant appeals. — Reversed. 

John  Wallace  for  appellant. 

Boies  &  Both  and  E.  W.  Bohey  for  appellee. 

Robinson,  J. — The  plaintifiE  is  the  administrator  of 
the  estate  of  Richard  J.  Buurman,  deceased,  and  the 
defendant  is  an  insurance  corporation  organized  and 
existing  under  the  laws  of  the  state  of  California.  In 
December  of  the  year  1894,  the  decedent  made  applica- 
tion to  the  defendant,  through  one  of  its  soliciting 
agents,  named  R.  W.  Stone,  for  insurance.  In  January 
of  the  year  1895,  the  application  was  approved,  and  a 
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certificate  of  membership  or  policy  was  forwarded  from 
Los  Angeles,  in  the  state  of  California,  to  a  bank  in 
Sioux  Center,  in  this  state.  On  the  thirty-first  day  of 
January,  and  before  there  was  any  actual  delivery  of 
the  certificate  to  Buurman,  he  died.  The  plaintiff 
claims  that  the  decedent  had  performed  all  the  condi- 
tions required  on  his  part  to  give  the  certificate  legal 
effect,  and  that  it  is  a  valid  contract  of  insurance, 

1  on  which  the  defendant  is  liable.    The  defendant 
contends  that  it  never  became  a  valid  contract, 

and  that  the  plaintiff  is  not  entitled  to  maintain  this 
action. 

I.  The  certificate  recites  the  payment  by  the 
decedent  of  an  admission  fee  of  ten  dollars.  A  portion 
of  the  deposition  of  Stone,  which  tended  to  show  that 
the  money  had  never  been  paid,  and  that  the 
certificate  was  never  delivered,  and  was  not  to  have 
been  delivered  until  the  money  was  paid,  was 

2  read  in  evidence.  Witnesses  were  introduced  on 
the  part  of  the  plaintiff  to  show  that  the  reputa- 
tion of  Stone  for  truth  and  veracity  was  bad  in  Sioux 
Center,  where  he  had  resided  eight  or  nine  months  from 
about  the  middle  of  the  summer  of  the  year  1894.  The 
defendant  objected  to  the  testimony  on  the  ground  that 
Stone  resided  at  Los  Angeles  when  his  dei>osition  was 
taken,  and  had  been  in  Sioux  Center  but  a  short  time. 
The  evidence  does  not  show  how  long  he  had  been  a  resi- 
dent of  California,  and  the  testimony  in  question  was 
given  about  a  year  after  he  had  cease<l  to  reside  in 
Sioux  Center.  That  time  was  so  short  that,  in  the 
absence  of  proof  of  any  permanent  residence  at  any 
particular  place,  we  think  evidence  of  his  reputation 
for  tri:H:h  and  veracity  while  in  Sioux  Center  was  compe- 
tent. The  rule  in  regard  to  the  admission  of  such  evi- 
dence, so  far  as  it  relates  to  the  time  when  the  reputa- 
tion existed,  is  somewhat  fiexible.  Buse  v.  Page,  32 
Minn.  Ill,  (19  N.  W.  Rep.  736,  and  20  N.  W.  Rep.  95.) 
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In  the  case  of  State  v.  Potts,  78  Iowa,  659,  relied  upon 
by  the  appellant,  the  witness  whose  character  ae  a  wit- 
ness was  sought  to  be  impeached  had  been  a  resident  of 
Des  Moines  for  about  five  years,  but  testimony  was 
introduced  to  show  what  his  reputation  was  in  the 
place  where  he  had  resided  before  moving  to  Dee 
Moines.  We  held  that  such  testimony  was  erroneously 
admitted,  for  the  reason  that  he  had  been  a  resident  of 
Dos  Moines  for  a  sufficient  length  of  time  to  have 
acquired  a  reputation  as  to  truth  and  veracity  there; 
but  we  recognized  as  an  exception  to  the  general  rule 
that  where  a  witness  had  lived  at  his  home,  at  the  time 
evidence  as  to  his  reputation  was  taken,  so  short  a  time 
as  not  to  have  acquired  a  reputation  there,  evidence  as 
to  his  reputation  where  he  was  better  known  was  admis- 
sible. 

II.    Two  brothers  of  the  decedent  were  permitted 
to  testify  respecting  conversations  they  had  with  Stone 
a  few  days  after  the  death  of  their  brother,  to  the  effect 
that  Stone  had  said  the  decedent  "had  fully  sup- 
3  plied  the  company,"  that  he  said  the  policy  was 

all  right,  that  the  ten  dollar  payment  for  which 
the  certificate  provided  belonged  to  him,  and  that 
whether  he  received  it  was  none  of  the  company's  busi- 
ness. The  evidence  was  objected  to  by  the  defendant, 
and  in  admitting  it  we  think  the  court  erred.  Stone 
was  a  soliciting  agent,  with  power  to  take  and  forward 
applications,  to  receive  money  which  was  to  be  paid, 
applications,  to  receive  money  which  was  to  be  paid,  and 
to  receive  reserve  fund  notes  in  certain  cases,  when  the 
authority  to  bind  the  company  by  declarations  as  to  the 
validity  of  the  certificate,  or  as  to  the  rights  and  liabili- 
ties of  the  company,  when  not  made  while  discharging 
his  duties  as  agent  in  the  transaction  in  question. 
Dryer  v.  Insurance  Co.,  94  Iowa,  471;  Bank  v.  Kelleog, 
81  Iowa,  126.  Whether  the  certificate  was  valid  was  a 
disputed    question   in   the    case,    and   the   testimony 
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received  was  of  a  character  to  prejudice  the  defendant. 
The  plaintiff  does  not  contend  that  the  declarations  of 
Stone  were  competent,  excepting  to  show  the  payment 
to  him  of  the  ten  dollars  for  which  the  certificate  pro- 
vided, but  the  questions  objected  to  were  not  limited  to 
testimony  of  that  character.  The  certificate  was  in  the 
possession  of  Stone  at  the  time  the  conversation  took 
place,  but  that  fact  did  not  affect  the  competency  of  his 
declarations. 

III.  The  amount  of  the  certificate  was  made  pay- 
able, in  case  of  the  death  of  Buurman,  to  his  "legal 
heirs."   It  is  shown  that  his  mother  and  several  brothers 

and  sisters  survived  him.  The  appellant  con- 
4  tends  that,  if  it  be  true  that    the   certificate 

became  a  valid  and  binding  contract,  the  admin- 
istrator of  the  estate  of  the  decedent  cannot  maintain 
an  action  upon  it,  and  that  such  an  action  can  be  main- 
tained only  by  his  legal  heirs.  The  contract  entered 
into  between  the  defendant  and  the  decedent  must  con- 
trol. That,  as  we  have  stated,  provides  for  the  payment 
of  the  amount  of  the  certificate,  in  the  event  of  the 
death  of  the  assured,  to  his  "legal  heirs,"  and  at  his 
death  their  rights  became  fixed.  The  amount  due  by 
virtue  of  the  certificate  did  not  belong  to  the  estate 
of  the  decedent  and  the  administrator  of  his  estate 
not  entitled  to  recover  it.  In  McClure  v.  Johnson,  56 
Iowa,  620,  the  beneficiary  of  the  insurance  was  held 
entitled  to  the  proceeds  of  it,  notwithstanding  the 
attempt  of  the  assured,  Johnson,  who  was  her  husband, 
to  provide  by  willfor  the  use  of  aportion  of  them  forpay- 
ment  of  a  debt.  This  court  said :  "The  contract  was  one 
of  insurance,  and  by  express  terms  the  insurance  was  to 
be  paid  to  the  defendant  if  she  was  living  at  the  time 
her  husband  died,  and  the  money  became  payable  to  her. 
She  alone  could  have  maintained  an  action  therefor. 
The  estate  of  Johnson  was  not  entitled  to  the  money.'' 
In  Wendt  v.  Legion  of  Honor,  72  Iowa,  682,  a  certificate 
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of  insurance  which  provided  for  the  payment  of  the 
amount  of  tlie  certificate,  upon  the  death  of  the  assured, 
"to  hi8  legal  heirs,"  was  under  consideration.  This 
court  said,  "While  the  heirs  during  the  life  of  the 
assured  had  no  right  in  the  policy,  their  interest  being 
nothing  more  than  in  expectancy,  upon  hie  death  they 
acquired  rights  which  cannot  be  cut  off  except  in  the 
manner  prescribed  in  the  contract.''  In  Phillips  v. 
Carpenter,  79  Iowa,  600,  a  certificate  of  insurance  wa« 
involved,  which  was  payable  at  the  death  of  the  assured 
to  "hie  legal  heirs,''  and  this  court  said,  "The  certificate 
under  consideration  being  payable  to  the  Uegal  heirs'  af 
Dr.  J.  H.  Phillips,  deceased,  the  proceeds  thereof  are 
not  to  be  divided  as  personal  property  of  the  estate,  but 
go  directly  to  the  persons  designated  in  the  certificate." 
See,  also,  Spry  v.  Williams,  82  Iowa,  61;  Bomash  v. 
Order  of  Iron  Hall,  42  Minn.  241  (44  N.  W.  Rep.  12); 
Niblack  Benefit  Society  Accident  Insurance  (2d  ed.), 
sections  204, 347.  The  appellee  contends  that  the  admin  - 
istrator  of  the  estate  of  the  decedent  is  the  proper  per- 
son to  recover  on  the  certificate,  and  cites  in  support  of 
his  claim  the  case  of  Kelley  v.  Mann,  56  Iowa,  625.  Bui 
the  policy  of  insurance  considered  in  that  case  made 
the  amount  of  the  policy  payable  after  the  death  of  the 
assured  to  his  "legal  representatives."  As  used  in  the 
policy,  those  words  referred  to  the  administrator  of  his 
estate  or  the  executors  of  his  will.  The  policy  involved 
in  Rhode  v.  Bank,  52  Iowa,  375,  w^as  made  payable  "to 

the  lassured,  his  executors,  administrators,  or 
5  assigns."    Sections  2371  and  2372  of  the  Code  ot 

1873,  also  cited  by  the  appellee,  do  not  apply  to 
the  avails  of  life  insurance,  which  do  not  belong  to  the 
estate  of  the  decedent,  and  were  not  designed  to  author- 
ize the  administrator  of  his  estate  to  collect  an  amount 
due  on  a  policy  of  insurance  which  is  not  a  part  of  the 
estate  of  the  decedent,  but  belong  to  beneficiaries  named 
in  the  policy,  who  are  not  the  legal  representatives  of 
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the  (lecedimt.     We  conclude  that  the  plaintiff  is  not 
(-utitled  to  maintain  this  action. 

IV.  Questions  which  we  have  not  set  out  are  pre- 
sented in  argument,  but  are  not  likely  to  be  involved  in 
any  further  proceeding  upon  the  certificate  in  contro- 
verey,  and  need  not  be  further  considered.  For  the 
errors  which  we  have  pointed  out,  the  judgment  of  the 
lUstrict  court  is  reversed. 
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iw  m\  Hansen's  Empire  Fur  Factory,  Plaintiff,  v.  F.  Tea- 
bout,  et  aL,  J.  J.  Long,  Administrator,  Etc., 
Angie  Valleau,  Sole  Heir,  Etc.,  Defendants  and 
Appellees,  E.  S.  Jaffray  &  Company,  William 
Young  &  Company,  and  Henry  Welsh,  Interven- 
ers and  Appellants,  H.  F.  Brown,  et  aL,  Interveners 
and  Appellees,  and  Keith  Brothers,  Plaintiffs,  v. 
The  Same  Defendants,  Appellees,  The  Same 
Interveners,  Appellants,  The  Same  Interveners, 
Appellees. 

Exeeultoii  A^Hist  Decedent:    jurisdiction.    Since  under  McClain's 

6  Code,  section  4821,  none  but  the  court  which  rendered  a  judgment 

7  can  award  execution  against  one  deceased  after  its  rendition,  the 
judgment  creditor  cannot  enforce  payment  of  the  judgment  out 
of  the  deceased's  real  estate  in  a  county  other  than  that  in  which 
the  judgment  was  rendered. 

Attack  on  ExecHtion  Sale:    expired  judgment  lien.    Since  a  junior 

1    judgment  creditor  has  no  right  to  redeem  from  an  execution  sale 

after  ten  years  from  the  date  of  his  judgment,  an  action  by  him, 

8  after  ten  years  have  expired,  to  subject  real  estate  to  the  payment 
of  his  judgment,  and  to  redeem  from  execution  sales  because  of 
defects  therein,  is  barred. 

^  Estates:    filing  claims:    Limitation  of  action.    Filing  and  allow- 
ance of  a  claim  of  a  judgment  creditor  against  the  debtor's  estate 
4    gives  the  former  no  additional  right  against  the  real  estate  of  the 
decedent,  when  the  lien  of  his  judgment  thereon  has  expired  by 
statutory  limitation. 

Same.    An  action  to  subject  decedent's  real  estate  to  the  payment  of 

judgments  rendered  before  his  death  and  to  redeem  from  execu- 

8    tion  sales  thereof  because  of  alleged  defects  cannot  be  maintained 
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after  the  expiration  of  ten  years  from  the  rendition  of  the  judg- 
ment declared  upon. 

Same:    Executors  and  administrators.    A  judgment  creditor  who  has 
filed  his  claim  with  the  debtor's  administrator  cannot,  after  the 

1  expiration  of  the  lien  of  his  judgment  upon  the  lands  of  the 

5  decedent,  proceed,  independently  of  the  administrator,  to  subject 

6  the  property  to  the  payment  of  his  judgment. 

Limitation  of  Actiouss    judgments    Filing   claims.     A   judgment 

2  against  one  who  has  since  deceased  may  be  enforced  within  ten 

8  years  from  the  date  of  its  recovery,  against  the  real  estate  upon 
which  it  is  a  lien,  without  filing  it  as  a  claim  against  the  estate. 

Executors   and  Administrators:    action   for  creditors:    Laches. 
1    An  action  by  a  judgment  creditor  to  enforce  his  lien  against  a 

5  decedent's  real  estate  cannot  be  maintained  independently  of  the 

6  administration  proceedings,   when    the  administrator  has   not 

10  refused  to  bring  it,  and  there  has  been  great  delay,  and  it  does  not 

11  purport  to  be  for  the  benefit  of  all  the  creditors. 

S«it  by  Administrator  for  Creditors:    adjudication.    A  creditor  in 
whose  behalf  an  administrator  brought  suit  to  set  aside  a  convey- 

9  ance  as  fraudulent,  and  to  obtain  a  decree  that  the  grantee  held 
the  property  in  trust  for  the  payment  of  debts  due  from  the  estate, 
is  concluded,  by  an  adverse  determination  of  such  suit,  from 
thereafter  asserting  that  the  land  should  be  sold  to  pay  his  claim 
as  one  of  the  creditors  of  the  estate. 

Estoppel:    laches.    One  who  attacks  a  defective  sheriffs  sale  more 
1    than  ten  years  after  it  was  made  is  guilty  of  such  laches  as  will 
11    prevent  him  from  being  heard,  in  the  absence  of  any  excuse  for 
not  sooner  bringing  his  suit. 

Ladd,  J^  to(^  no  part. 

Appeal  from  O^Brien  District  Court, — Hon.  S.  M.  Ladd, 

Judge. 


Thursday,  January  20,  1898. 

The  two  caees  entitled  a«  above,  involving  the 
same  issues,  were  tried  together  in  the  lower  court,  and 
will  be  disposed  of  ae  one  in  this  court  They  are  suits 
in  equity  brought  by  two  judgment  creditors  of  F.  Tea- 
bout  and  Teabout  &  Valleau  to  subject  certain  real 
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estate,  the  title  to  which  i«  in  Angie  Valleau,  to  the  pay- 
ment of  these  judgments,  on  the  ground  that  said  Val- 
leau held  the  title  in  trust  for  the  benefit  of  Teabout. 
Valleau  deuii  J  the  alleged  trust,  and  pleaded  that  at 
the  time  of  the  death  of  Teabout,  which  occurred  in 
March,  1888,  she  was  the  owner  of  the  real  estate,  and 
that  she  still  held  the  absolute  title  thereto.     E.  S. 
Jaffray  &  Co.,  William  Young  &  Co.,  and  Henry  Welsh 
intervened,  setting  forth  in  their  petitions  the  fact  that 
they    were   judgment    creditors   of    Teabout,    having 
recovered  their  judgments  before  his  death, — ^Jaflfray 
&  Co.  in  the  United  States  circuit  court  for  the  Northern 
district  of  Iowa,  Young  &  Co.  in  the  circuit  court  ot 
O'Brien  county,  and  Welsh  in  the  circuit  court  of  Win- 
neshiek county.    They  each  and  all  alleged  that  Valleau 
held  title  to  the  land  under  and  by  virtue  of  an  execu- 
tion'sale  of  the  lands  in  the  case  of  Hemphill,  Hamlin 
&  Co.  against  Frank  Teabout  et  al.,  held  on  the  seven- 
teenth day  of  May,  1882,  and  that  the  execution  sale  and 
deeds  thereunder  were  and  are  void  for  the  reason  that 
the  land  so  sold,  comprising  about  two  thousand  six 
hundred  acres,  was  purchased  by  one  Potts,  an  attorney 
for  plaintiff  in  execution,  for  the  nominal  sum  of  seven 
hundred  and  eighty-two  dollars,  whereas  it  was  in  truth 
worth  thirty  thousand  dollars;  that  a  part  of  the  land 
60  »old  was  the  homestead  of  Teabout,  who  then  occu- 
pied the  same  with  his  family;  that  the  sheriff  did  not 
cause  the  said  homestead  to  be  marked  off,  platted,  and 
recorded  as  by  law  provided;  that  he  sold  the  entire 
real   estate     e7i    masse,    without  first   offering   it   in 
smaller  tracts,  and  without   first  offering  all   other 
real  estate  before  selling  the  homestead;  that  Pitts 
transferred  the  certificate  of  purchase  to  one  Bullis, 
who  took  and  received  from  the  sheriff  a  deed  to  the 
land;  that  Bullis  was  the  then  attorney  for  Teabout; 
that  he  furnished  no  part  of  the  money  for  the  purchase 
of  the  certificate;  and  that  Bullis  thereafter  quitclaimed. 
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tbe  said  real  estate  to  defendant  Valleau  without  any 
consideration  having  been  paid  therefor  by  her.    Inter- 
veners further  pleaded  the  death  of  Teabout,  and  the 
appointment  of  one  J.  J.  Long  as  his  administrator,  and 
further  alleged  that  the  personal  estate  of  the  deceased 
was  insufficient  to  pay  his  debts.    They  asked  that  the 
sheriff's  sale  and  deeds  be  set  aside,  that  Angle  Valleau 
be  held  to  account  for  the  rent  of  the  real  estate,  that  the 
property  be  decreed  to  be  that  of  Teabout  and  subject  to 
the  interveners'  judgments,  that  they  be  permitted  to 
i-edeem  from  the  sale  under  execution,  and  that  execu- 
tions issue  for  the  sale  thereof.      Defendant  Angle 
Valleau  answered  these  petitions,  denying  the  alleged 
defects  in  the  sheriff's  sales  and  deeds,  and  denying  that 
she  held  the  title  in  trust,  or  that  she  paid  no  consider- 
ation therefor.    She  further  alleges  that  after  the  death 
of  Teabout  these  interveners  filed  their  claims  with 
his  administrator,  and  that  thereafter — it  being  discov- 
ered that  the  personal  assets  were  insufficient — the 
administrator  brought  suit  to  subject  the  real  estate 
to  the  payment  of  t^ese  and  other  claims,  alleging,  as 
one  of  the  grounds  therefor,  the  same  matters  as  are  set 
forth  in  the  interveners'  petitions;  that  this  action  was 
tried,  resulting  in  a  decree  for  this  defendant;  and  that 
such  determination  was  a  final  adjudication  of  all  the 
matters    complained    of    by    interveners.     Defendant 
further  pleaded  the  five-year  statute  of  limitations,  the 
ten-year  statute,  and  laches  on  the  part  of  the  inter- 
veners.    She  also  pleaded  that,  as  more  than  ten  years 
had  elapsed  since  interveners  had  obtained  their  judg- 
ments, they  ceased  to  be  liens  upon  the  land,  and  that 
the  same  could  not  be  enforced  against  it;  that  inter- 
veners had  waived  their  liens,  and  could  only  enforce 
their  claims  through  the  administrator  of  Teabout. 
She  also  pleaded  that  the  district  court  had  no  jurisdie- 
tian  to  award  execution  on  the  Jaffray  and  Welsh  judg- 
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mente,  and  that  the  court  which  awarded  the  judg- 
ments, alone,  could  do  that.  She  also  pleaded  a  counter- 
claim, and  asked  that  her  title  be  quieted  as  against  the 
interveners.  In  reply  interveners  denied  that  they  had 
filed  their  claims  with  the  administrator  before  he  com- 
menced  his  suit  to  subject  the  lands,  denied  that  said 
suit  was  based  upon  the  same  grounds  as  their  interven- 
tion, and  further  denied  the  application  of  the  statutes 
of  limitation;  or  that  they  had  been  guilty  of  laches. 
On  these  issues  the  cases  were  tried  to  the  court,  result- 
ing in  a  decree  subjecting  the  lands  to  the  payment  of 
plaintiffs'  judgments,  and  dismissing  the  petitions  of 
intervention.  Interveners,  Jaffray  &  Co.,  Welsh  and 
Young  &  Co.,  appeal. — Affirmed. 

H.  E.  Long  for  appellants. 

No  appearance  for  appellees. 

Deemer,  O.  J. — The  trial  court  found  some  of  the 
facts  which  we  believe  to  be  established  by  the  evidence, 
and  which  we  here  adopt  as  a  p^tial  basis  for  this 

opinion.  They  are  as  follows:  "Frank  Teabout, 
1  defendant  in  this  action  originally,  died  in  the 

year  1888,  intestate,  leaving  no  widow,  and  leav- 
ing defendant  Angle  Valleau,  his  only  child  and  heir  at 
law,  being  the  owner  of  the  following  described  real 
estate,  situated  in  O'Brien  county,  Iowa,  to-wit:  The 
southeast  one-fourth  and  the  northeast  one-fourth  of  the 
northeast  one-fourth  and  the  southwest  one-fourth  of 
the  northeast  one-fourth,  all  in  section  35,  and  the  west 
one-half  of  the  northwest  one-fourth  and  the  southeast 
one-fourth  of  the  northwest  one-fourth  and  the 
west  one-half  of  the  southwest  one-fourth,  all  in 
section  36, — ^all  being  in  township  97  north,  of 
range  40  west  fifth  P.  M,  That  on  the  first  day 
of  May,  1883,  while  said  Teabout  was  the  owner  of 


Jan.  1S98]  Hansen's  Empire  Fur  Fact.  v.  Teabout.  365 

said  real  estate,  the  plaintiff  herein  obtained  a  judg- 
ment in  the  district  court  of  O'Brien  county,  Iowa,  for 
the  sum  of  one  thousand  five  dollars  and  fifty  cents,  with 
interest  thereon  at  six  per  cent,  per  annum  from  said 

date,  and  costs  of  suit,  taxed  at  $ .    That  under 

and  by  virtue  of  an  execution  issued  upon  a  certain 
judgment  in  favor  of  Hemphill,  Hamlin  &  Co.  against 
said  Teabout,  recovered  in  this  court  on  April  28,  1883, 
for  six  hundred  and  forty-seven  dollars  and  costs,  the 
sheriff  of  said  O'Brien  county,  Iowa,  levied  upon  two 
thousand  six  hundred  acres  of  real  estate,  including 
the  real  eatate  hereinbefore  described;  and,  certain 
town  lots,  and  thereafter,  on  or  about  June  19,  1882, 
sold  same,  all  in  bulk,  without  first  offering  same  in 
smaller  tracts,  for  the  full  sum  of  seven  hundred  and 
eighty-two  dollars  and  thirty  cents,  to  one  G.  W.  Pitts, 
who  thereafter  assigned  so  much  of  the  certificate  of 
purchase  to  one  BuUis  as  covered  and  described  the 
real  estate  in  question  in  this  action  (including  about 
nine  hundred  and  sixty  acres  of  other  land  not  in  con- 
troversy herein)  and  that  of  Hansen's  Empire  Fur 
Factory  against  same  defendants  for  the  sum  of  five 
hundred  and  sixty  dollars  and  eighty-five  cents;  the 
said  money  for  the  payment  thereof  having  been  furn- 
ished by  the  defendant  Angle  Valleau,  herein,  and  he 
having  thereafter  made  to  her  a  quitclaim  deed  there- 
for without  further  consideration.  And  the  court 
further  finds  said  sheriff's  sale  and  deed  were  invalid, 
and  conveyed  no  titel  to  said  Bullis  or  his  grantee.  Angle 
Valleau,  defendant  herein.  The  court  further  find;!j 
that  on  August  8  and  September  20  and  21,  1883, 
respectively,  defendant  Angle  Valleau  paid  to  the 
clerk  of  this  court  the  full  sum  of  five  thousand  one  hun- 
dred and  twenty-five  dollars  to  redeem  the  lands  here- 
inbefore described,  from  sheriff's  sale  upon  execution  of 
a  judgment  in  favor  of  Field,  Lindley  &  Oo.  against 
Frank  Teabout,  under  a  foreclosure  of  mortgage  upon 
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said  real  estate,  with  other  real  estate,  paramount  in 
lien  to  any  of  said  judgments  upon  said  lands;  and 
under  said  redemptions  sheriff's  deeds  were  made  to 
eaid  defendant  Angle  Valleau,  which  deeds  were 
invalid,  and  conveyed  no  title  as  against  this  plaintiff. 
The  court  further  finds  that  plaintiff's  said  judgment 
was  a  lien  upon  said  real  estate  junior  to  the  judgments 
in  favor  of  Field,  Lindley  &  Co.  and  Hemphill,  Hamlin  & 
Co.  against  said  Teabout  The  court  further  finds  that 
the  personal  estate  of  said  F.  Teabout,  deceased,  is,  and 
has  been  ever  since  his  death,  insuflScient  to  satisfy  any 
of  the  judgments  herein  set  forth  in  favor  of  plaintiff 
and  interveners."  On  this  state  of  facts  Valleau  was 
ordered  to  pay  plaintiff's  judgment  within  ninetj^  days, 
and  that  if  she  did  not  do  so  the  sheriff's  sale  and  deeds 
under  which  she  claimed  would  be  set  aside,  and  gen- 
eral execution  would  issue  for  the  sale  of  the  land  to  pay 
plaintiff's  judgment,  as  well  as  to  satisfy  the  amount 
Valleau  had  advanced  to  procure  the  sheriff's  certifi- 
cate and  to  redeem  from  the  foreclosure,  and,  as  we 
have  said  dismissed  the  petitions  of  intervention.  We 
are  not  favored  with  an  argument  for  appellees,  and 
have  no  means  of  knowing  upon  what  theory  the  court 
acted  in  reaching  his  conclusions.  It  is  apparent,  how- 
ever, that  it  found  in  favor  of  Valleau  on  one  or 
more  of  the  defenses  interposed  by  her;  and  we  turn, 
then,  to  a  consideration  of  the  matters  so  presented. 

And  first  as  to  the  rights  of  Welsh :    He  recovered 
his  judgment  in  the  circuit  court  of  Winneshiek  county 
on  the  sixth  day  of  September,  1881,  and  filed  his  peti- 
tion   of    intervention    on    October    27,    1893. 
2  He   did    not   file   his   claim    with    the   admin- 

istrator of  Teabout's  estate,  and  therefore 
must  rely  solely  upon  his  judgment.  We  have 
heretofore  held,  and  it  is  now  the  settled  rule  in  thia 
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state,  tliat  while  a  judgment  against  one  wbo  has  since 
deceased  may  be  enforced  against  the  real  estate 

3  upon  which  it  is  a  lien  without  filing  it  i-s 
a  claim  against  the  estate,  yet  this  must  be  done 

while  the  judgment  lien  exists.  Baldwin  v.  Tuttle, 
23  Iowa,  66;  Davis  v.  Shawhan,  34  Iowa,  91;  Boyd  v. 
Collins,  70  Iowa,  296.  In  the  case  otDavis  v.  Shawhan 
we  held  that,  if  one  seeks  to  enforce  payment  of  a  judg- 
ment out  of  real  estate  of  one  deceased,  he  must  do  so 
before  his  lien  expires,  and  that  he  cannot  do  so  after- 
wards. The  Welsh  judgment  ceased  to  be  a  lien  upon 
the  land  at  the  expiration  of  ten  years  from  its  date 
(CJode  1873,  section  2882),  and  intervener  has  no  remedy 
against  the  real  estate. 

Young  &  Co.  obtained  their  judgment  on  September 
28, 1882,  in  the  circuit  court  of  O'Brien  county,  and  they 
filed  their  petition  of  intervention  on  August  15,  1893, 
more  than  ten  years  after  they  recovered  judgment. 
They  are  in  the  same  position  as  intervener  Welsh, 
except  that  they  filed  their  claim  with  the  adminis- 
trator December  9, 1892,  and  the  same  was  allowed  by 
order  of  the  district  court  of  O'Brien  county  on 

4  December  13,  1892.    It  is  apparent  that  the  lien 
of  their  judgment  had  expired  when  they  filed 

their  petition  of  intervention.  The  filing  and  allowance 
of  their  claim  gave  them  no  additional  right  as  against 
the  real  estate,  for,  as  said  in  Davis  v.  Shawhan,  supra: 
"A  judgment  creditor  has  two  remedies^  or  rather,  has 
recourse  to  two  funds.  He  may  either  seek  payment  out 
of  the  personal  assets,  or  he  may  enforce  his  lien  on  the 
real  estate.  *  *  *  If  he  adopts  the  former,  he  must 
file  his  claim,  duly  proved,  within  the  time  limited  by 
the  law."  "He  has  no  si>ecial  claim  to  have  his  judg- 
ment satisfied  out  of  the  real  estate,  and  can  only  seek 
payment    ♦     ♦     ♦     from  the  personal  assests  in  the 
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hands  of  the  adminifitrator,  in  which  case  the  real  estate 
might  in  the  event  of  inadequacy  of  the  personal 

5  assets,   be  subjected  to  the  payment  thereof. 

•     •     ♦»    Yf^  jjj^y  g^jg^  ^^^^  Ijj  ^Ijjg  connection, 

that  euch  action  must  as  a  general  rule,  be  brought  by 
the  administrator,  and,  save  as  to  exceptional  cases, 
within  the  year  allowed  for  the  filing  of  claims.  Cres- 
well  V.  Slack,  68  Iowa,  110;  Mi  near  v.  Hogg,  94  Iowa, 
641.  Creditors  must,  as  a  rule,  have  a  lien  before  filing 
a  bill  in  equity  to  subject  real  estate  to  the  payment  of 
their  claims.  See  Wait,  Fraud  Conveyance,  section  73, 
75,  87;  Buchanan  v.  Marsh,  17  Iowa,  494;  Goode  v.  Gar- 
rity^,  75  Iowa,  713;  Faivre  v.  Gil  Ian,  84  Iowa,  573.  We 
are  aware  that  there  are  exceptions  to  this  rule, 
as  where  one  has  made  a  fraudulent  conveyance 
of  his  property,  and  thereafter  dies,  his  creditors 
may,  under  certain  circumstancesi,  proceed  to  sub- 
'  ject  the  property  without  first  obtaining  judg- 
ments upon  their  claims*  But  this  exception  has 
reference  to  claims  not  reduced  to  judgment  during  the 
lifetime  of  the  debtor,  and  also  has  reference  to  claims 
filed  at  a  proper  time  with  the  representative  of  the 
estate.  Moreover,  as  we  shall  see,  these  petitions  of 
intervention  are  not  creditors'  bills,  but  are  attempts  to 
subject  property  to  the  payment  of  judgment  liens* 

Jaflfray  &  Co.  obtained  their  judgment  in  the  United 
States  circuit  court  for  the  Northern  district  of  Iowa, 
western  division,  on  the  twenty-second  day  of  May, 
1882,  and  they  filed  their  petition  of  intervention  on 
May  22, 1892,  which  was  within  ten  years  from  the  time 
the  judgment  was  rendered.  It  also  appears  that  they 
filed  their  claim  with  the  administrator,  Long,  and 
secured  the  allowance  thereof  on  the  twenty-sixth  day 
of  December,  1888.  It  further  appears  that  the  action 
brought  by  Long,  administrator,  against  Valleau,  to 
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subject  the  real  state  to  the  payment  of  debts  was  for 
the  special  benefit  of  this  intervener.    See  Long 
5  V.  Valleatf,  87  Iowa,  686.    As  the  judgment  ceased 

to  be  a  lien  the  next  day  after  the  filing  of  the 
petition  of  intervention,  it  could  only  be  enforced 
in  a  suit  independent  of  the  administration  proceedings, 
by  the  levy  of  an  execution  upon  the  real  estate;  and, 
as  the  judgment  debtor  is  dead,  a  renewal  by  scir^/ac^a^^ 
is  necessary  in  order  that  the  lien  may  be  continued  and 
enforced.  In  the  case  of  Albee  v.  Curtis,  11  Iowa,  647, 
we  held  that  the  issuance  of  an  execution  did  not  extend 
the  lien  of  a  judgment,  that  the  lien  was  statutory,  and 
that  "the  mere  lapse  of  time  annihilates  the  lien  of  a 
judgment.'^  See,  Silso,Lakin  v.  C.  H.  McCormkk  ib  Bro,, 
81  Iowa,  548,  where  it  is  said:  "If  he  seeks  the 
advantages  of  his  lien,  he  should  not  defer  his  action 
until  it  is  too  late  to  perfect  his  rights  thereunder.  The 
law  fixes  the  period,  and  provides  the  means  for  render- 
ing his  lien  effectual.  If  he  neglects  action  until  too  late 
to  complete  his  work  within  the  period,  then  the  right 
to  make  the  levy  is  a  barren  one,  — in  effect,  no  right.'' 
See,  also,  Flagg  v.  Flagg,  39  Neb.  229  (58  N.  W.  Rep. 
109);  Penegre  v,  Haun,  13  Iowa,  245;  Bertram  v.  Wafer- 
man,  18  Iowa,  529;  Henderslfott  v.  Ping,  2'4  Iowa,  134; 
Boyle  r.  Ma  rone  g,  73  Iowa,  70.  Post /e  wait  v,  Howes,  3 
Iowa,  364,  is  not  in  conflict  with  these  subsequent  cases. 
If,  then,  Jaflfray  &  Co.'s  judgment  ceased  to  be  a  lien  at 
the  expiration  of  ten  years  from  its  date,  and  if  the 
issuance  of  an  execution  upon  scire  facias  will  not 
renew  it,  it  is  clear  that  they  have  no  right  to  proceed, 
independent  of  the  administrator,  to  subject  the  prop- 
erty to  the  payment  of  their  judgment. 

In  so  far,  then,  as  these  interventions  are  actions 

brought  by  judgment  creditors  to  enforce  their  claims 

and  liens  against  property  of  one  deceased  after  the 

rendition  of  their  judgments,  they  are  barred  by  reason 
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of  the  statute  limiting  judgment  liens  to  the  period  of 
ten  years.    It  may  also  be  said  that  Jaffray  & 

7  Co.  and  Welsh  are  not  in  position  to  enforce  their 
liens,  as  they  are  required  to  have  their  right  to 

executions  renewed  because  of  the  death  of  the  judg- 
ment debtor,  and  this  they  cannot  do  except  in  the 
court  where  the  judgments  were'  rendered.  See 
McClain's  Code,  section  4321.  Appellants'  counsel  con- 
tend that  this  section,  as  printed  in  McGlain's  Code,  is 
incorrect,  that  the  reading  as  given  in  the  original  Code 
of  1873  is  correct,  and  that  interveners  had  the  right 
to  have  execution  awarded  in  the  O'Brien  county  dis- 
trict court  We  find  that  Mr.  McClain  has  properly 
stated  the  facts  with  reference  to  the  passage  of  this 
section  of  the  Code,  and  that  his  rendering  is  the  cor- 
rect one.  The  original  bill  is  as  stated  by  Mr.  McClain, 
and  it  follows  that  none  but  the  court  which  renders  the 
judgment  has  power  to  award  execution  against  one 
deceased  since  the  rendition  thereof.  This,  in  itself, 
would  be  a  suflScient  answer  to  the  claims  of  interveners 
Jaflfray  &  Co.  and  Welsh,  for  it  must  be  remembered 
that  this  is  not  an  action  to  set  aside  conveyances  made 
by  deceased  because  of  fraud,  but  to  subject  certain 
real  estate  to  the  payment  of  judgments  rendered  before 
his  death,  and  to  redeem  from  execution  sales 

8  thereof  because  of  certain  defects  therein.     In 
the  case  of  Albee  v.  Curtis^  supra,  we  held  that  a 

junior  judgment  creditor  had  no  right  to  redeem  after 
the  expiration  of  ten  years  from  the  rendition  of  his 
judgment.  See,  also.  Long  v.  Mellet,  94  Iowa,  548. 
Young  &  Co.'s  claim  is  clearly  barred  by  the  statute. 

Long,  as  administrator,  brought  his  suit  to  subject 
this  same  real  estate  to  the  payment  of  claims  filed 
against  the  Teabout  estate,  claiming  that  the  convey- 
ance to  Angle  Valleau  was  fraudulent,  and  that  she 
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held  the  same  as  a  resulting  or  implied  trust  for  the 
Teabout  estate,  and  that  the  personal  estate  was 
9  insufficient  to  pay  the  debts.    He  was  defeated 

in  his  suit,  and  the  decree  rendered  in  that  case  is 
binding  upon  the  creditors  whom  he  represented.  It  is 
settled  in  this  state  that  an  administrator  may  bring 
such  a  suit.  Cooky  v.  Broivn,  30  Iowa,  4:70;  Doe  v.  Clark, 
42  Iowa,  123;  Ilarlin  v,  Stevenson,  30  lowa^  371.  As  he 
had  this  authority,  the  parties  for  whose  benefit  the 
suit  was  brought  are  concluded  thereby.  Perry  v.  Mills ^ 
76  Iowa,  622;  Freeman,  Judgments,  (4th  ed.)  section 
163;  2  Van  Fleet,  Former  Adjudication,  925;  Mehlhop 
V.  Ellsworthy  95  Iowa,  657.  Interveners  Jaffray  &  Co. 
are  clearly  concluded  by  thisdetermination,from  claim- 
ing that  the  land  should  be  sold  to  pay  their  claim  as 
one  of  the  creditors  of  the  estate.  Young  &  Co.  are  also 
concluded,  if  it  be  held  that  they  filed  their  claim  in 
time  to  be  entitled  to  any  of  the  general  assets.  In 
view  of  our  holding,  it  is  unnecessary  to  consider 
whether  or  not  Welsh  is  bound  by  the  decree  rendered 
in  that  case. 

Let  it  be  conceded,  however,  that  this  case  presents 
issues,  different  from  those  presented  in  the  case 
brought  by  the  administrator.  What,  then,  is  the  situa- 
tion? Clearly,  those  creditors  who  filed  their  claims 
with  the  administrator  are  estopped  from  claiming  that 
the  conveyance  from  Teabout  to  Valleau  was  fraud- 
ulent. They  must  recover,  then,  upon  the  theory  that 
they  are  judgment  lien-holders  (which  we  have  seen 
they  cannot  do),  or  upon  the  projiosition  that  they  are 
creditoi*s  of  Teabout's  estate,  that  the  personal  assets 
are  insufficient  to  pay  his  debts,  and  that  they  are 
entitled  to  have  the  real  estate  sold,  or  a  right  of 
redemption  given,  to  pay  their  claims.  There  are  sev- 
eral insuperable  objections  to  this  last  claim: 
10  First,  the  administrator  must,  as  a  general  rule, 
bring  such  an  action,  and  it  must,  ordinarily,  be 
brought  within  the  year  allowed  for  filing  claims.    Tht* 
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administrator  brought  a  suit  for  this  purpose,  and  was 
defeated.  Again,  the  administrator  did  not  refuse  to 
bring  such  suit,  and  no  reason  ifi  given  why  the  creditors 
proceed,  instead  of  the  administrator.  Moreover,  no 
excuse  is  given  why  such  suit,  even  if  it  could  be 
brought,  was  delayed  for  nearly  five  years  from  the  date 
of  Teabout's  death.  A  still  further  objection  is  found 
in  the  fact  that  the  actions  are  and  were  independent, 
and  not  for  all  the  creditors, — thus  evidencing  the  fact 
that  the  suits  are  for  the  purpose  of  enforcing  liens 
independent  of , the  administration  proceedings. 

Another  cogent  reason  why  interveners  cannot 
i*ecover  on  any  theory  is  found  in  the  fact  that  they 
have  been  guilty  of  such  laches  as  that  they 
should  not  be  heard  to  complain.  The  sheriff's  sales 
which  they  attack  were  made  more  than  ten 
11  years  ago.  They  were  and  are  defective,  because 
the  land  was  sold  en  masse,  and  because  the 
homestead  was  not  platted  and  set  apart.  They  offer 
no  excuse  for  not  sooner  bringing  their  suits,  and  it 
seems  to  us  they  ought  not  now  to  be  heard  to  complain. 
Williams  v.  Allison,  33  Iowa,  278;  Coriellv.  Ilani,  4  G. 
Greene,  455. 

It  is  not  necessary  for  us  to  determine  whether  the 
decree  rendei'ed  by  the  court-  upon  Long's  application 
to  sell  was  res  adjtidicata  as  to  all  matters  which  might 
have  been  pleaded  in  that  case.  The  decree  of  the  dis- 
trict court,  in  so  far  as  the  interveners  are  concerned,  is 
right,  and  it  is  affirmed. 

Ladd,  J.,  took  no  part. 
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E.  J.  Cole,  Appellant,  v.  T.  M.  EdwardS;  L.  Ceane, 
and  Samuel  Boone, 

Supersedeas  Bond:  what  regoterablb  under.  Damages  for 
defendant's  continuing  to  practice  his  profession  pending  his 
appeal  from  a  decree  enjoining  his  future  practice  are  not  covered 
by  the  supersedeas  bond  conditioned  for  payment  of  **all  costs 
and  damages  that  shall  be  adjudged  against  said  appellant  in  this 
appeal."  Nothing  but  damages  adjudged  on  the  appeal  are  recov- 
erable on  such  bond. 

Appeal  from  Harrison  District  Court. — Hon.  F.  R.  Gay- 
NOE,  Judge. 

Thuesday,  January  20,  1898. 

From  an  order  striking  the  main  item  of  damages 
from  plaintiff's  petition,  he  appeals. — Affirmed. 

S.  H,  Cochran  for  appellant. 

Roadifer  &  Arthur  for  appellees. 

Ladd,  J. — After  the  aflSrmance  of  a  decree  perman- 
ently enjoining  the  defendant  Edwards  from  practicing 
hie  profession  in  Woodbine  and  vicinity,  {Cole  v. 
Edwards,  93  Iowa,  477),  the  plaintiff  began  this 
action  on  the  supersedeas  bond  filed  in  that  case, 
conditioned  for  the  payment  of  "all  costs  and  damages 
that  shall  be  adjudged  against  said  appellant  on  this 
appeal,"  and  alleged,  among  other  things,  that  during 
the  pendency  of  the  appeal  Edwards  continued  in  the 
practice  of  medicine  in  the  same  locality,  and  that  by 
reason  thereof  the  plaintiff  sustained  damages  in  the 
sum  of  one  thousand,  five  hundred  dollars.  All  the 
averments  of  the  petition  with  reference  to  this 
item  of  damages  were  stricken  therefrom,  on  motion 
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of  the  defendants,  because  "no  recovery  for  said 
damages  is  provided  for  in  the  conditions  of  said  appeal 
bond,  and  no  legal  recovery  can  be  had  for  such 
damages.'^  The  plaintiff  elected  to  stand  on  thie  ruling, 
and,  having  taken  judgment  on  other  items  included  in 
the  bond,  appeals. 

This  order  may  be  upheld  on  either  of  the  two 
grounds:  (1)  The  damages  were  not  covered  by  tht*, 
bond,  and  (2)  were  not  occasioned  by  the  appeal.  Liabil- 
ity cannot  be  extended  beyond  the  terms  of  such  an 
instrument.  Jayne  v.  Drorbaugh,  63  Iowa,  711.  See 
Noyes  v.  Granger,  51  Iowa,  227;  1  Enc  PI.  &  Prac. 
1015,  and  notes.  Damages  adjudged  on  appeal,  and 
not  such  as  result  from  a  violation  of  the  writ  of  injunc- 
tion, are  those  contemplated  by  the  bond.  An  appeal 
or  stay  does  not  vacate  or  affect  the  judgment  appealed 
from.  Code  1873,  section  3186.  The  decree  perpetually 
enjoining  Edwards  from  engaging  in  the  practice  of 
medicine  at  Woodbine  and  vicinity  was  not  vacated  or 
suspended  by  the  appeal,  or  the  filing  of  the  bond.Linrf- 
say  V.  District  Court,  75  Iowa,  509.  See  Allen  v.  Church, 
101  Iowa,  116,  2  Enc.  PI.  &  Prac.  326.  If  he  did  as 
alleged,  he  was  guilty  of  contempt  of  court,  and  all  the 
provisions  of  law  for  enforcing  obedience  might  have 
been  resorted  to  by  the  plaintiff  as  freely  after  as  before 
the  filing  of  the  bond.  The  damages,  if  any,  were  occa- 
sioned, not  by  reason  of,  but  in  spite  of,  the  procedure 
and  orders  of  the  court. — Affirmed. 


119  ^  JosiAH  Day,  Appellant,  v.   Ann   Goodwin,  Appellee, 

loT^  H.    M.    Stevens,    Josiah    Day,    Substituted    as 

i3i_je  Plaintiff,  v.   Ann    Goodwin,  Richard    Goodwin, 

132   lolj  et  al.y  Appellees. 

Jndffment  Constraed:    effect.    A  decree  ia  a  suit  in  which  plaintiff 
1    asks,  as  against  all  defendants,  a  judgment  of  foreclosure,  is 
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8  good  to  some  extent  as  against  all  the  defendants,  in  a  proceeding 
4  not  regularly  attacking  it,  but  expressly  ignoring  or  denying  its 
existence;  the  entry  being  entitled  against  all  the  defendants,  the 
decree  reciting  due  and  legal  service  on  them,  adjudging  them  in 
default,  finding  that  plaintiff  is  entitled  to  foreclose  as  prayed  for, 
and  ordering  the  land  sold,  though  personal  judgment  is  given 
only  against  one,  and  his  right  of  redemption  alone  is  cut  of^. 

Action  to  annul.    All  the  parties  to  a  judgment  should  be  made 

4  parties  to  a  proceeding  either  in  equity  or  at  law,  under  the  stat- 

5  ute,  to  annul  it. 

Collateral  attack.  Service  appearing  on  the  face  of  the  record  to 
2  be  good,  and  the  court  having  taken  jurisdiction,  the  judcrment  is 
4    not  void;  and  the  intrinsic  facts  relied  on  to  defeat  the  service 

6  can  be  shown  only  on  direct  attack  of  the  judgment. 

Bulb  applied.  A  judgment  rendered  in  a  foreclosure  action  is  not 
2  void,  although  the  notice  of  the  pendency  of  the  foreclosure  pro- 
4    ceedings  was  served  upon  one  who  had  previously  been  adjudged 

6  insane,  without  at  the  same  time  leaving  a  copy  for  her  with  her 
husband,  with  whom  she  resided,  and  who  was  likewise  a  party  to 
the  action,  and  served  with  process  on  the  same  occasion. 

Appeal:    review.    Plaintiff  having  asked  for  a  nunc  pro  tunc  order 

7  requiring  the  clerk  to  record  a  former  decree,  and  defendant 
moved  for  leave  to  answer,  defendant,  not  having  appealed,  can- 

8  not,  on  the  appeal  of  plaintiff  from  the  denial  of  the  order,  claim 
any  affirmative  relief  as  to  or  by  reason  of  the  motion,  relative  to 
which  the  lower  court  took  no  action. 

Nnnc  pro  tunc  Orders.    Where  no  rights  of  third  parties  have  inter- 
vened or  will  be  affected  thereby,  plaintiff  is  entitled  to  a  nunc  pro 

9  tunc  order  requiring  a  clerk  to  record  a  decree  which  has  been 
prepared  and  signed  by  the  judge,  and  given  to  the  clerk,  who 
tiled,  but  failed  to  record  it. 

Appeal  from    Calhoun    District    Court.— H.O'N.  Z.   A. 
Church,  Judge. 

Thursday,  January  20,  1898. 

These  casep  were  submitted  and  will  be  considered 
together.  The  matters  involved  are  so  intimately 
related  that  they,  in  effect,  present  but  one  cause.  The 
facte  will  be  found  in  the  opinion.  There  was  a  decree 
and  judgment  below  for  defendants.  Plaintiff  appeals. 
— Reversed. 
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M.  W.  Frick  and  H.  S.  Winslow  for  appellant. 

Botsfordj  Healey  &  Healey  for  appellees. 

Waterman,  J.— On  October  3, 1885,  the  defendants 
Ann  Goodwin  and  Richard,  her  husband,  being  indebted 
to  one  H.  M.  Stevens,  executed  to  him  their  promissory 
note  for  the  amount,  and  also  a  mortgage  securing  it, 
on  the  real  estate  in  controversy,  situated  in 
1  Calhoun  county,  Iowa.    An  action  was  brought 

in  the  name  of  Stevens,  as  plaintiff,  and  against 
the  G(K)(lwins  and  one  Horton  and  one  Dautremont,  as 
defendants,  to  foreclose  this  mortgage,  at  the  February 
term  of  the  Calhoun  district  court.  The  proceedings 
thereafter  in  said  foi-eclosure,  in  the  order  in  which  they 
occurre<l ,  are  as  follows :  Complete  record  entry :  "And 
now,  to-wit,  on  this  twentieth  day  of  February,  A.  D. 
1889,  the  same  being  the  second  day  of  the  regular  Feb- 
ruary, 1889,  term  of  said  court,  Richard  Goodwin, 
defendant,  files  answer.  Default.  Personal  service, 
Ann  Goodwin,  A.  A.  Horton,  L.  A.  Dautrelnoiit,  Now, 
to-wit,  on  this  twenty-first  day  of  February,  A.  D.  1889, 
the  same  being  the  third  day  of  the  regular  February, 
1889,  term  of  said  court,  reply  to  answer  of  Richard 
Goodwin.  Defendant  Richard  Goodwin  files  motion  to 
take  evidence  in  form  of  depositions.  Motion  sustained, 
iind  the  evidence  of  defendant  is  ordered  to  be  in  the 
form  of  depositions,  and  the  plaintiff,  at  his  election, 
may  take  his  either  in  form  of  depositions  or  any  way  on 
the  time  of  trial.  Judgment  for  amount  of  one  note  and 
attorneys  fees  against  Ann  Goodwin,  defendant.  To 
all  defendant  excepts^  Richard  Goodwnn.*'^  This  entry 
seems  to  be  but  a  copy  of  the  entry  in  the  judge's  docket. 
On  February  20, 1889,  a  deci^ee  was  signed  by  the  judge, 
i*eciting  due  service  of  original  notice  upon  Ann  Good- 
w  in,  Horton  and  Dautremont,  giving  judgment  against 
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Ann  Goodwin  for  one  thousand  two  hundred  and  ninety- 
one  dollars  and  nine  cents,  with  interest  at  eight  per 
cent,  and  costs  of  suit  taxed  at  sixty-nine  dollars  and 
twenty-six  cents,  and  decreeing  a  foreclosure  of  the 
mortgage  and  sale  of  the  land,  and  ordering  special 
execution  therefor.  This  decree  was  filed,  with  the 
papers  in  the  cause,  February  20,  1889,  but  was  never 
recorded.  On  October  10  of  the  same  year,  the  matter 
coming  on  for  hearing  against  Richard  Goodwin,  a 
supplemental  decree  was  entered  and  recorded  in 
which  a  judgment  was  rendered  against  him  for 
one  thousand,  five  hundred  and  sixty-one  dollars  and 
twenty-seven  cents,  with  interest  at  eight  per  cent,  and 
costs  of  suit^  including  attorney's  fees,  taxed  a  ninety- 
two  dollars  and  ninty-flve  cents,  and  foi^closing  the 
mortgage,  and  ordering  special  execution  to  issue.  This 
cause  was  known  as  "Equity  No.  579,''  and  will  be  so 
referred  to  here.  Thereafter,  on  November  16, 1889,  the 
land  was  sold  under  special  execution  issued  on  both 
said  decrees  for  the  sum  of  one  thousand  six  hundred 
and  ninety-seven  dollars  and  thirteen  cents;  and  plain- 
.tijBf  Day,  as  assignee  of  the  certificate  of  sale,  received 
on  November  19,  1890,  a  sheriff's  deed.  Plaintiff  has 
owned  and  occupied  the  premises  since  that  time,  and 
has  made  valuable  improvements  thereon.  It  appears, 
too,  that  plaintiff  took  the  assignment  of  the  certificate 
of  sale  at  the  request  of  Richard  Goodwin,  and  that, 
upon  the  latter's  representation  that  no  redemption 
would  be  made,  plaintiff  paid  him  the  sum  of  four  hun- 
dred dollars.    These  facts  are  shown  by  plaintiff  in  the 

case  of  Day  against  Goodwin,  and  it  is  asked  that 
2  his  title  be  quieted.    The  defendant  appears  by 

Richard  Goodwin,  as  her  guardian,  and  admits 
the  execution  of  the  mortgage  and  note.  But  it  is 
alleged  that  said  Ann  Goodwin  was  of  unsound  mind 
at  the  time  of  the  sen^ice  of  the  original  notice  in  No. 
579,  and  has  been  so  judicially  declared.    This  notice,  it 
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may  be  here  said,  was  served  by  reading  and  giving  a 
copy  thereof  to  Ann  Goodwin,  as  provided  in  section 
2603  of  the  Code  of  1873.  A  cro&s  bill  is  also  filed  in 
which  is  set  up  the  insanity  of  defendant,  the  owner- 
ship of  the  land,  and  a  denial  of  the  fact  that  any  judg- 
ment was  rendered  in  the  foreclosure  proceedings.  It 
is  also  claimed  that  Day  is  liable  for  the  rental  value  of 
said  premises  in  the  amount  of  one  thousand  eight 
hundred  dollars;  and  the  prayer  is  that  she  have  judg- 
ment against  him,  and  that  her  title  be  quieted.  The 
lower  court  allowed  the  plaintiff  the  amount  due  on  his 
mortgage,  charged  him  for  rents,  and  gave  judgment 
for  the  remainder,  one  thousand,  five  hundred  and 
forty-two  dollars  and  forty  three  cents,  to  plaintiff,  and 
established  it  as  a  lien  on  the  land.  It  set  aside  the 
slieriflf's  deed  to  plaintiff,  and  decreed  title  to  the  prem- 
ises to  be  in  defendant,  and  the  real  estate  was  then 
ordered  sold  to  pay  plaintiff's  lien.  On  motion,  it  was 
ordered  that  all  costs,  including  filing  fee  and  service  of 
original  notice,  except  costs  of  witnesses  who  testified 
to  improvements,  be  taxed  to  plaintiff.  From  this 
decree  and  order  plaintiff  appeals.  To  avoid  confusion, 
we  will  consider  these  issues  first,  and  state  the  facts  in 
the  case  of  Stevens  against  Goodwin  later  on. 

Plaintiff,  claiming  title  through  the  proceedings  in 
the  Stevens  foreclosure,  seeks  to  quiet  the  same  as 
against  Ann  Goodwin,  who  was  a  defendant  therein. 
It  is  claimed  in  her  behalf  that  the  sale  and  deed  in 
that  case  were  void,  for  thait  no  judgment  was  ever  ren- 
dered in  said  cause.  This  must  be  the  ground 
3  upon  which  the  defendant  can  succeed,  if  at  all, 

for  the  claim  that  the  original  notice  was  not 
proi>erly  served,  and  which  will  be  sjyoken  of  more  fully 
later,  canno't  be  considered  except  upon  application  to 
set  aside  the  judgment  if  one  was  rendered ;  and  neither 
the  answer  nor  cross  bill  suggests  that  any  such  relief 
is  desired.    The  theory  of  the  defense  is  that  equity 


Jan.  1898]  Day  v.  Goodwin.  379 

cause  No.  579  is  still  open  and  pending,  and  that  Ann 
Goodwin  has  a  right  to  make  defense  therein.  We  may 
assume  that  the  entry  apparently  copied'  from  the 
judge's  docket  is,  so  far  as  it  pretends  to  be  a  judgment, 
absolutely  void,  and  that  the  decree  signed  by  Judge 
CJonner,  but  never  recorded,  has  in  such  condition  no 
force  or  effect;  but  there  is  still  another  entry  to  be  dij^ 
posed  of,  and  this  is  the  supplemental  decree  of  October 

10, 1889,  which  was  duly  recorded  and  approved. 
4  This  language  is  found  in  this  entry:    "And  the 

court  finds,  after  an  inspection  of  the  record, 
that  due  and  legal  service  of  notice  of  the  pendency  of 
this  cause  has  been  made  upon  said  defendants,  and 
that  said  defendants  having  failed  'bo  appear,  and 
thougt  solemnly  called,  came  not,  but  made  default,  it 
is  therefore  ordered  by  the  court  that  said  defendants 
be  adjudged  in  default."  The  court  further  finds  that 
"plaintiff  is  entitled  to  a  foreclosure  of  said  mortgage 
as  prayed  in  the  petition."  A  judgment  is  then  given 
against  Richard  Goodwin,  the  land  ordered  sold,  and 
his  equity  of  redemption  decreed  to  'be  barred.  This 
entry  is  entitled  against  Ann  Goodwin,  Eidhard  Good- 
win, Dautremont,  and  Horton.  The  parties  were  all 
^adjudged  to  be  in  court  The  plaintiff  was  asking  as 
against  all  defendants  a  judgment  of  foreclosure.  Bead- 
ing the  decree  in  the  light  of  the  record,  and  it  in  terms 
appears  that  all  defendants  were  held  to  be  in  default, 
and  the  land  ordered  sold,  though  personal  judgment  is 
given  only  against  Richard  Goodwin,  and  his  riglit  of 
redemption  alone  is  cut  off.  It  is,  as  against  Ann  Good- 
win, certainly  informal.  It  might  not  withstand  a 
dii^ect  attack.  It  may  be  that  it  was  not  intended  to 
mean  all  that  it  says,  but  we  think  it  must  be  held  good, 
to  some  extent  at  least,  as  against  all  defendants  in  a 
proceeding  that  expressly  ignores  or  denies  its  exist- 
ence. 
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Thei'e  are  two  methods,  either  of  which  defendant 
could  have  adopted  to  secure  relief  as  against  this  judg- 
ment if  it  is  voidable  for  any  of  the  reasons  she  sets  up. 
She  could  have  instituted  proceedings  at  law  under 
sections  3154,  3157,  and  3158,  Code  1873,  by  asking  to 
have  the  judgment  vacated,  or  she  might  have  pro- 
ceeded in  equity.  See  Jackson  r.  Gould,  96  Iowa,  488; 
Larson  i\  Williams, 100  Iowa,  114,  and  cases  cittMl.  But 
in  eithei*  such  event  the  i)ai<ties  to  the  judgment 

5  should  be  made  parties  to  the  proceeding  to 
annul  it.    In  the  case  at  bar  the  proper  parties 

were  not  in  court  to  authorize  relief  against  the  judg- 
ment, even  if  such  relief  was  asked.  But  it  is  claimetl 
by  defendant,  in  effect,  that  there  was  no  notice  of  the 
pendency  of  the  foreclosure  proceedings  served  upon 
her,  and  tliia>t,  becauvse  of  this  fact,  the  judgment  therein 
is  absolutely  void  as  to  hei',  and  may  be  ignored. 

6  The  notice  was  in  fact  served  by  reading  and 
giving  to  her  a  true  cH>py,  as  proAided  by  section 

2603  of  the  Code  of  1873,  as  already  said;  and,  although 
Mrs.  Goodwin  had  been  previously  adjudged  insane, 
she  was  not,  wh(^n  the  foreclosure  suit  was  begun,  con- 
fined in  an  asylum,  but  was  living  with  her  husband; 
nor  had  slie  a  guardian  at  this  time.  The  notice  was 
served  both  upon  Ann  and  Richard  Goodwin,  who  were 
parties  defendant.  The  statute  (section  2615,  Code  1873) 
requires  i\mt  in  such  cases  the  servic^e  on  the  insane 
pei-son  "may  be  made  upon  him  and  upon  his  guardian, 
and  if  he  have  no  guardian  then  upon  his  wife  or  the 
person  having  the  care  of  him  or  with  whom  he  lives, '^ 
etc.  A  strict  compliance  with  this  provision  would 
have  required  the  notice  to  Ann  Goodwin  to  be  served, 
not  only  on  her,  but  also  on  her  husband,  although,  as  a 
m'atter  of  fact,  he  was  present  at  the  time,  and  was 
served  with  a  similar  no'tice  as  a  joint  defendant. 
Though  the  notice  be  irregular  and  insufficient,  yet,  if 
the  court  takes  jurisdiction,  the  judgment  is  not  void. 
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Ih  Tar  v.  Boone  County,  34  Iowa,  488;  Woodbury  v. 
Maguire,  42  Iowa,  339;  Moomey  v.  Mass,  22  Iowa,  380. 
There  are  many  other  cases  to  like  effect,  but  we  need 
not  cite  them.  The  service  appears  upon  the  face  of  the 
record  to  'be  good.  The  defendant  relies  upon  extrinsic 
fact«  to  defeat  it.  We  think  it  manifest  on  principle 
•that  in  such  case  the  showing  can  be  made  only  in  a 
direct  attack  on  the  judgment.  It  may  be  said  in  defend- 
ant's behalf  that  the  action  on  her  part  below,  in 
the  ca?e  of  Stevens  v.  Goodwin,  being  "Equity  No. 
579,"  was  in  the  nature  of  a  direct  attack.  This  natur- 
ally leads  to  a  consideration  of  what  was  done  in  that 
case. 

After  the  action  of  Day  v.  Goodtvin  was 
brougOit,  and  after  the  discovery  that  the  entry  signed 
by  Judge  Conner  had  not  been  recorded,  defendant,  on 
October  7,  1895,  filed  an  answer  of  general  denial  in 
"No.  579."  Day  moved  to  strike  this  answer  from  the 
files.    There  was  no  iiillng  on  this  mo'tion.    On 

7  October  8,  1895,  Day  made  a  motion  to  be  sub- 
stituted as  plaintiff  in  No.  579,  and  for  an  order 

nunc  pro  tunc  requiring  the  clerk  to  record  the  Conner 
decree.  October  12,  1895,  Defendant  Ann  Goodwin, 
through  her  guardian,  filed  a  motion  for  leave  to 
answer  in  said  cause,  and  attached  to  the  motion  an 
answer  containing  substantially  the  same  facts  we  have 
been  considering  in  Day  v,  Goodwin.  No  ruling 
was  made  on  this  motion.  Thereafter,  on  October  13, 
1896,  the  triail  court  entered  an  order  allowing  Day  to 
be  substituted  as  plaintiff,  but  holding  that  "he  had  no 
rig'ht  to  have  a  nunc  pro  tunc  order  made  directing  the 
clerk  to  record  in  the  records  of  the  court  the  certain 
alleged  judgment  and  decree  as  of  the  twentieth  of 
February,  1889."  From  this  order  the  appeal  we  are 
considering  was  taken  by  Day.    No  complaint  of 

8  the  lower  court's  action  or  non-action  is  made  by 
Good-win.    Conceding  that  Ann  Goodwin's  pro- 
ceedings in  this  matter  were  in  the  nature  of  a  direct 
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attack,  yet  her  right  has  not  been  passed  upon  by  the 
lower  court.  Not  haying  appealed,  «he  can  claim  no 
offirmatiTe  relief  here  at  this  time.  Her  motion  for 
leave  to  answer  still  stands  undisposed  of  in  the  lower 
court.  We  have,  then,  to  consider  only  whether  plain- 
tiff was  entitled  to  the  nunc  pro  tunc  order  asked. 

It  is  not  daimed  that  any  rights  of  third  parties 
have  intervened  or  will  be  affected  by  such  order.    The 
action  of  the  lower  court  in  substituting  Day  as  plain- 
tiff in  that  cause  is  not  questioned.    The  right 
9  claimed  to  a  nunc  pro  tunc  order  is  only  a  right 

to  have  the  records  show  what  the  couri:  in  fact 
did  in  the  case.  The  decree  was  prepared  and  signed 
by  the  judge,  and  given  to  the  clerk,  who  filed,  but  failed 
to  record  it.  In  passing  upon  the  right  to  this  order, 
it  is  immaterial  whether  the  proceedings  in  the  case 
were  regular  or  irregular,  valid  or  invalid.  The  sole 
matter  to  consider  is,  shall  the  failure  of  a  mere  minis- 
terial officer  to  perform  his  duty  have  the  clerk  to  falsify 
the  action  of  the  court?  We  think  the  authorities  sus- 
tain the  right  of  Day  to  have  the  order  prayed  for. 
Fuller  V.  Stebbins,  49  Iowa,  376;  Traci/  v,  Beeson^  47 
Iowa,  155;  BuchvnUer  i\  Craigy  24  Iowa,  215;  Shellet/ 
V.  Smith,  50  Iowa,  543.  It  is  true  that  the  order  made 
Q^y  tlie  court  in  Equity  No.  579  was  not  entered  until 
after  the  decree  was  rendered  in  Day  against  Goodwin, 
but  this  should  not  prejudice  plaintiff,  for  his  applica- 
tion for  the  relief  was  on  file  long  before  the  disposition 
of  the  case  last  mentioned. 

What  we  have  said  makes  our  conclusions  apparent. 
Plaintiff  should  have  had  a  decree  on  his  bill  to  quiet 
title,  the  costs  should  have  been  taxed  to  defendant, 
and  plaintiff  was  entitled  to  the  order  prayed  for  in  No. 
579.    The  action  of  the  lower  court  in  both  cases  will  be 

EEVERSED, 
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T.  W.  Harrison  v.  Palo  Alto  County,  Appellant. 

Coanlleg:  powers:  Deed  with  warranty.  A  county  has  no  authority 
to  execute  a  deed  with  covenants  of  warranty,  as  no  statute  con- 

6  f ers  such  power,  and  it  cannot  be  implied;  being  neither  necessary 
in  order  to  make  such  conveyance  available,  or  essential  to  the 

7  purpose  of  such  corporation  Citing  Findla  v.  San  Francisco,  18 
Cal.  534;  Hujnillon  v.  Shelbyville  (Ind.  App.)  84  N.  E.  Rep  1007; 
Lavg  V,  Duluth  (Minn.)  59  N.  W.  Rep.  878. 

Fraud  in  sale  by.  Where  the  grantee  in  a  deed  made  by  a  county  in 
settlement  of  litigation  pending  between  the  parties  had  knowl- 

8  edge  respecting  the  title  equal  to  that  possessed  by  the  agents  of 
the  county,  who  concealed  nothing  from  him,  and  were  guilty  of 
no  other  fraud,  the  mere  failure  of  the  title  to  the  land  conveyed 
did  not  render  the  county  liable  to  him  as  for  money  had  and 
received. 

Same.    An  action  for  fraud  will  not  lie  against  a  county  upon  failure 
7    of  title  to  land  deeded  by  it  in  compromise  of  a  pending  litiga- 
tion, when  no  fact  was  withheld  from  the  record,  or  any  statement 
0  ^  made  to  the  grantee,  except  such  as  could  be  inferred  from  the 
fact  that  the  land  was  offered  and  deeded  as  part  consideration 
for  a  compromise. 

Assumpsit.    In  the  absehce  of  a  warranty,  or  of  fraud  in  inducing  the 

6  conveyance,  the  failure  of  the  title  will  not  support  an  action 

7  against  the  grantee  for  money  had  and  received. 

Limitation  of  actions     An  action  for  deceit  in  the  sale  of  land  is  in 

9  tort,  and  barred  in  five  years  after  the  discovery  of  the  fraud. 

Repair  of  bridges.  It  being  the  duty  of  a  county  to  keep  its  bridges 
and  the  approaches  thereto  in  repair,  where  sand  and  gravel  were 
taken  from  plaintiff's  land,  with  his  consent,  by  direction  of  the 
board  of  supervisors  of  the  defendant  county,  for  the  construction 

11  and  repair  of  the  approach  to  a  county  bridge,  defendant  was 
liable  for  the  value  thereof,  as  on  an  implied  contract,  and  not  for 
what  it  would  cost  to  restore  the  land  from  which  it  was  taken  to 
its  former  condition. 

Appeal:    notice.    The  fact  that  a  notice  of  appeal  erroneously  names 
2    the  term  or  fixes  the  time  of  hearing,  is  immaterial. 

Same.    The  statute  respecting  notice  of  appeal  (Code  1873,  section 

3178),  does  not  require  that  it  name  the  term  at  which  the  appeal 

2    will  be  heard;  and  therefore  words  so  used,  though  erroneous,  do 
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not  affect  the  validity  of  the  notice,  but  are  to  be  regarded  as  sur- 
plusage. 

Owner  of  contingent  fee.    Attorneys  who  agree  to  present  a  case 
upon  appeal  for  a  contingent  fee,  do  not  thereby  become  parties 
1    to  the  action  and  entitled  to  service  of  notice  of  appeal. 

Dismissal.  Payment  for  transcript.  An  appeal  will  not  be  dismissed 
on  the  ground  that  the  clerk's  fees  have  not  been  paid  and  can- 

8  not  be  waived,  when  he  had  performed  all  the  duties  required  of 
him  and  certified  the  transcript  of  the  record. 

Assignments.    That  no  errors  are  assigned  will  not  require  the  dis- 

4  missal  of  an  appeal,  although  the  action  is  at  law,  when  the  par- 
ties treated  it  in  the  lower  court,  as  in  equity. 

Abstracts.    Where  it  was  certified  in  the  abstract  that  it  contained 

5  all  the  evidence,  and  appellant  filed  an  amendment  covering  the 
alleged  defects,  and  reaffirming  such  facts,  and  appellee  also  filed 
an  abstract  setting  forth  some  omissions  and  corrections,  the 
cause  was  properly  before  this  court 

Ueview.    The  disallowance  of  a  claim  for  damages,  although  pre- 
10    sented  in  the  briefs,  will  not  be  considered,  when  the  party 
injured  thereby  has  not  appealed. 

Appeal  from  Palo  Alto  District  Court. — Hon.  W.  B. 
Quaeton,  Judge. 

Friday,  January  21,  1898. 

Action  at  law  to  recover  damages  for  failure  of 
title  to  certain  land  deeded  by  defendant  to  plaintiff 
in  settlement  of  a  claim  held  by  him;  to  recover  com- 
pensation for  earth  and  gravel  taken  from  plaintiff's 
land,  and  used  by  the  county  in  building  approaches 
to  its  bridges;  for  trespass  upon  his  land;  and  for  taking 
certain  lands  for  use  as  a  public  highway  without  com- 
I>en>sation.  The  case  was  tried  as  in  equity,  resulting  in 
ai  judgment  for  plaintiff  in  the  sum  of  one  thousand,  six 
hundred  and  fifty-nine  dollars  and  eighty-five  cents. 
The  court  also  issued  an  injunction  restraining  defend- 
ant from  committing  further  trespasses  upon  plaintiff's 
lands,  but  refused  to  grant  an  injunction  restraining 
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the  county  from  using  certain  land  as  a  highway.  The 
county  alone  appeals.  — Modified  and  affirmed. 

John  Menzies,  county  attorney,  and  Soper^  Allen 
&  Morling  for  appellant. 

T.  W.  Harrison  {"pro  se),  McCarty  &  Linderman^ 
and  George  E.  Clarke  for  appellee. 

Dbemeb,  C.  J. —  After  the  case  was  tried  in  the  lower 

court,  Soper,  Allen  &  Morling,  attorneys,  entered  into  a 

contract  with  the  county  by  which  they  agreed  to 

present  the  case  upon  appeal  to  this  court,  for  a 

1  contingent  fee.     Appellee  insists  that,  as  they 
had  an  interest  in  the  outcome  of  the  suit,  they 

should  have  been  served  with  notice  of  appeal.  That 
this  firm  of  attorneys  have  the  case  on  a  contingent  fee 
is  conceded,  but  it  does  not  follow  that  they  should  be 
served  with  notice  of  appeal.  The  notice  is  to  be  served 
upon  the  adverse  party.  The  attorneys  are  not  parties, 
and,  had  they  been  assignees,  it  was  not  necessary  to 
serve  notice  of  appeal  upon  them.  Littleton  Sav. 
Bank  v,  Osceola  Land  Co.,  76  Iowa,  660. 

The  case  was  determined  in  May,  1896;  and  the 

notice  of  appeal  (which  was  in  the  usual  form),  among 

other  things,  recited  that  the  appeal  would  come  on 

for  hearing  "at  the  January  term  of  the  supreme 

2  court,     ♦    ♦     ♦    commencing  on  the  third  Tues- 
day of  January,  1896."    This  notice  is  said  to  be 

so  defective  as  to  amount  to  no  notice.  The  law  fixes 
the  term  at  which  a  cause  shall  stand  for  hearing  in  thij5 
court  Code  1873  sections  3180-3182.  And  the  fact  that 
the  notice  does  not  name  the  term,  or  that  it  erroneously 
fixes  the  time  of  hearing,  is  of  no  consequence.  Geyer  v. 
Douglass,  85  Iowa,  96;  Mickley  v.  Tomlinson,  79  Iowa, 
385.  The  statute  with  reference  to  the  notice  does  not 
require  that  it  name  the  term  at  which  the  appeal  will 
Vol.  104- la— 25 
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be  heard.  See  Code  1873,  section  3178.  If  the  notice 
does  so,  the  words  used  are  to  be  regarded  afi  surplus- 
age, auxi  do  not  affect  the  validity  of  the  notice. 

Appellee  further  contends  that  the  appeal  has  not 
been  perfected,  for  the  reason  that  the  clerk's  fees  have 
not  been  paid  or  secured.  It  appears,  however,  that  the 
clerk  expressly  waived  this  requirement.  It  is  argued, 
however,  that  he  cannot  make  such  waiver.  We  think 
he  may.  But  whether  this  is  true  or  not  the  appeal 
should  not  be  dismissed,  for  the  reason  that  the  cl^k 
has  performed  all  the  duties  required  of  him,  and  has 
certified  the  transcript  of  the  record  to  this  court  This 
is  sufficient.  See  Fairhurn  v.  Goldsmith ^  56  Iowa,  348; 
Searles  v.  Lux,  86  Iowa,  61 ;  Bruner  v.  Wade,  85  Iowa, 
666;  Slone  v,  Berlin,  88  Iowa,  205.  See,  also,  Simplot  v. 
City  of  Dubuque,  49  Iowa,  630. 

It  is  also  contended  that  the  appeal  should  be  dis- 
missed because  no  errors  are  assigned.    The  action  was 
undoubtedly  at  law,  but  the  parties  treated  it  in  the 
lower  court  as  if  in  equity,  and  it  will  be  so 

4  treated  here.    Letnert  v.  McKibben,  91  Iowa,  349; 
Br  J/ ant  v.  Fink,    75  Iowa,  518;    Spring  Co.  v. 

Smith,  90  Iowa,  SS5. 

Further  claim  is  made  that  the  abstract  on  its  face, 

shows  that  it  does  not  contain  all  the  evidence  offered 

upon  the  trial.    There  is  a  certificate  in  the  abstract 

that  it  contains  all,  and  the  appellant  has  filed 

5  an  amendment  covering  the  alleged  defects,  and 
re-affirms  the  statement  made  in  the  original 

abstract.  Appellee  lias  also  filed  an  amended  abstract, 
setting  forth  some  omissions  and  cofrrections.  With 
these  additions,  the  case  seems  to  be  properly  before  us. 
Seekell  v.  Norman,  76  Iowa,  234;  State  v.  O'Day,  68 
Iowa,  213. 

With  these  preliminaries  disposed  of,  we  now  come 
to  the  merits.    It  appears  that  plaintiff  was  engaged  in 
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protracted  litigation  with  the  defendant  over  certain 

swamp-land    contracts.    One    of   these    cases 

6  reached  this  court    See  68  Iowa,  85.    While  this 

litigation  was  pending,  a  contract  of  settlement 
was  entered  into,  which  lies  at  the  basis  of  this  contro- 
versy. By  the  terms  of  the  settlement  the  defendant 
county  was  to  make  a  warranty  deed  to  the  plaintiff 
for  the  lands  in  dispute,  as  well  as  other  property — 
amounting  in  all  to  eight  hundred  and  forty  acres  of 
land,  and  one  thousand  and  twenty  dollars  in  money. 
The  lands  were  all  supposed  to  be  swamp  lands,  but 
the  forty  acres  in  controversy  was  high,  dry  land,  and 
the  same  was  never  patented  to  the  county.  The  war- 
ranty deed  agreed  upon  was  executed,  and  plaintiflE 
seeks  to  recover  upon  the  covenants,  or  because  the  title 
has  failed,  and  says  tliait  he  is  entitled  to  the  value  of  the 
land,  which  he  claims  was  agreed  to  be  worth  eight  hun- 
dred dollars  at  the  time  the  contract  of  settlement  was 
entered  into.  He  further  says  that  he  w^as  defrauded 
by  the  county,  and  "that  in  giving  said  deed,  and  repre- 
senting that  the  said  Palo  Alto  county  had  perfect 
title  thereto,  the  plaintiff  was  deceived  and  defrauded." 
It  is  practically  agreed  that  the  county  had  no 
title  when  the  conveyance  was  made,  and  the  first 
question  which  arises  is,  is  it  liable  upon  its  covenants 

of  warranty?  Municipal  corporations  have  and 
7  can  exercise  only  such  powers  as  are  expressly 

granted  to  them  by  law,  and  such  incidental  ones 
as  are  necessary  to  make  those  powers  available,  and 
are  essential  to  effectuate  the  purposes  of  the  corpora- 
tion; and  those  powers  are  strictly  construed.  Becker 
V,  Waterworks,  79  Iowa,  422;  Webster  County  v,  Taylor, 
19  Iowa,  117;  Baker  v.  Washington  County,  26  Iowa, 
154.  Swamp  lands  passed  to  the  different  counties  of 
the  state,  and  section  956  of  the  Revision  provided: 
"That  no  swamp  or  overflowed  lands  granted  to  the 
state,  and  situated  in  the  present  unorganized  counties, 
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shall  be  sold  or  disposed  of  till  the  title  to  said  lands 
shall  be  perfected  in  the  state,  whereupon  the  titles  to 
said  lands  shall  be  transferred  to  said  counties  where 
they  are  situated. ^^  After  the  title  to  such  land  was 
perfected  in  the  state,  the  county  had  authority  to  sell 
and  convey  the  same.  But  there  is  no  statute  giving  it 
power  to  execute  a  deed  with  convenants  of  warranty. 
If  it  had  such  authority,  it  is  in  virtue  of  its  implied 
power.  Such  power  is  not  necessary  to  make  the  con- 
veyance available.  Nor  is  it  essential  to  the  purposes 
and  objects  of  the  corporation.  A  conveyance  or  assur- 
ance is  good  and  perfect  without  either  a  warranty  or 
a  personal  covenant.  And,  as  the  powers  granted  to 
or  implied  of  a  municipal  corporation  are  only  such 
as  are  necessary  to  make  those  expressly  granted  avail- 
able, it  seems  quite  clear  that  it  has  no  authority  to 
execute  a  deed  with  covenants  of  warranty.  See,  as 
sustaining  this  conclusion,  to  some  extent,  at  least. 
Carter  v.  City  of  Dubuque^  35  Iowa,  416;  Find  la  v.  City 
and  County  of  San  Francisco,  13  Cal.  534;  Brochnan  v. 
City  of  Creston,  79  Iowa,  589;  Stidger  v.  City  of  Red 
Oak ,64:  Iowa,  466;  Jones  Real  Property,  sections,  830, 
831;  Hamilton  v.  City  of  Shelby  ville,,  6  Ind.  App.  538- 
(33  N.  E.  Rep.  1007).  Again,  the  title  to  the  land  which 
the  county  attempted  to  convey  had  not  been  perfected 
in  the  state,  and  was  not  in  fact  swamp,  but  high,  dry 
land.  One  of  the  witnesses  says/'It  was  one  of  the  highest 
hills  in  the  country.'^  In  the  case  of  Findla  v.  City 
and  County  of  San  Francisco,  supra,  it  is  held  that 
the  town  was  authorized  to  make  a  conveyance  of  its 
own  land,  but  was  not  bound  by  a  conveyance  (contain- 
ing covenants)  of  a  lot  belonging  to  a  stranger.  See, 
also,  Sang  v.  City  of  Duluth,  58  Minn.  878  (59  N.  W. 
Rep.  878).  We  are  well  satisfied  that  the  defendant  had 
no  power  or  authority  to  execute  a  deed  with  cove- 
nants. Appellee  insists,  however,  that,  if  the  county 
h<ad  no  such  power,  yet,  as  it  received  the  benefits  of  the 


Jan.  1898]        Harbison  v.  Palo  Alto  County.  3^9 

contract,  it  is  liable  to  him  as  for  money  had  and 
received.  It  seems  to  be  settled  that  in  the  absence  of 
a  warranty,  or  of  fraud  inducing  the  conveyance,  there 
is  no  liability  of  the  grantor  for  failure  of  title.  If  the 
deed  be  delivered  to  the  purchaser,  he  has  received 
the  entire  consideration  for  which  he  has  bargained, 
and  mere  failure  of  title  is  not  sufficient  to  support  a 
plea  for  money  had  and  received.  Nelson  v.  Hamilton 
County,  102  Iowa,  229;  Allen  v.  Pegram,  16  Iowa,  172; 
Funk  V,  Creswell,  5  Iowa,  84;  Kawle,  CJovenants  (5th  ed.) 
sections  320,  321.  In  the  Nelson  Case,  supra,  we  held 
that  under  the  facts  there  shown  the  county  was  liable 
for  false  and  fraudulent  representations  of  its  agents 

in  the  sale  of  land.  It  appeared  in  that  case, 
8  however,  that  the  county,  through  its  agents,  not 

only  made  false  and  fraudulent  representations 
.regarding  the  title,  but  also  witliheld  from  the  record 
the  fact  that  the  title  claimed  by  it  had  theretofore  been 
adjudged  invalid.  In  the  case  at  bar  the  only  allegation 
in  the  pleading  which  indicates  that  it  is  an  action  for 
fraud  or  deceit  is  the  statement  which  we  have  before 
quoteil,  to  the  effect  that  in  giving  the  deed  the  county 
represented  that  it  had  a  perfect  title  to  the  land,  and 
plaintiff  was  deceived  and  defrauded.  There  is  no 
the  record,  or  that  any  other  statement  was  made  to 
the  record,  or  that  any  other  statement  was  made  to 
plaintiff,  except  snch  as  could  be  inferred  from  the  fact 
that  the  county  offered  and  deeded  the  land  to  him  as 
part  consideration  for  the  compromise.  Does  such  a 
pleading  sufficiently  state  a  cause  of  action  for  fraud? 
We  think  not.  In  the  case  of  Clark  v.  City  of  Des 
Moines,  19  Iowa,  199,  which  was  an  action  upon  certain 
unauthorized  warrants  issued  by  the  city  council  of  the 
defendant  city,  we  held  that  one  taking  the  warrants 
was  bound,  at  his  peril,  to  ascertain  the  nature  and 
extent  of  the  power  of  the  officers  and  of  the  city,  and 
that  a  representation  by  the  municipal  authorities  that 
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the  warrants  were  properly  issued  were  not  binding 
upon  the  corporation,  for  the  reason  that  an  agent  can 
neither  create  nor  enlarge  his  powers  by  his  unauthor- 
ized representations.  Here  there  is  neither  pleading  nor 
proof  that  the  defendant,  or  any  of  its  agents,  knew  that 
they  had  no  title  to  the  land,  nor  that  they  had  any  other 
or  better  knowledge  with  reference  thereto  than  the 
plaintiff.  Moreover,  it  aflSmiatively  appears  that 
plaintiff  knew  when  he  took  the  conveyance  that  the 
land  had  not  been  patented  or  certified  to  the  state,  and 
he  also  knew  the  situation  and  character  of  the  land. 
His  knowledge  was  equal  to  that  of  the  defendant,  and 
nothing  was  concealed  from  him  by  the  agents  of  the 
county.  It  must  be  remembered  that  the  plaintiff  took 
the  lands  in  settlement  of  litigation  then  pending 
between  the  parties,  and  that  he  is  in  no  other  sense  a 
purchaser.  True  it  is  that  the  land  was  valued  at  eight 
hundred  dollars  in  this  settlement,  but  that  fact  alone 
amounts  to  nothing  miore  tJian  an  estimate  of  the 
amount  received  by  the  plaintiff  in  the  settlement  of  his 
disputed  claim.  Possibly  it  might  fix  the  measure  of 
recovery  in  the  event  plaintiff  was  found  entitled  to 
anything.  But  this  we  do  not  decide,  as  it  is  not  neces- 
sary to  a  determination  of  the  case.  We  are  well  satis- 
fied the  plaintiff  is  not  entitled  to  recover 
9  because  of  failure  of  title  to  the  lands.     If 

recovery  were  allowed,  it  would  be  for  deceit 
in  the  sale  of  the  land ;  and,  as  this  would  be  for  a  tort, 
the  cause  of  action  would  be  barred  in  five  years  aiter 
the  discovery  of  the  fraud.  The  statute  began  to  run, 
according  to  plaintiff's  evidence,  sometime  in  the  year 
1888.  He  did  not  commence  this  action  until  the  year 
1895,  and  it  is  clearly  barred,  in  so  far  as  it  is  based 
upon  fraud. 
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II.  The  trial  court  disallowed  plaintifE's  claim 
of  damages  for  the  use  of  certain  of  his  lands  for 

10  highway  purposes^  and,  as  he  has  not  appealed, 
we  cannot  consider  this  question,  although  pre- 
sented in  the  briefs. 

III.  There  remains  the  question  as  to  the  liabilitj 
of  defendant  for  the  sand  and  gravel  used  by  it  in  the 
repair  of  a  highway  which  it  is  claimed  was  used  and 

treated  as  an  approach  to  one  of  the  county 

11  bridges,  or,  if  not  so  used,  that  the  county  under- 
took to  keep  this  highway  in  repair,  and  is  liable 

for  the  sand  and  gravel  taken  for  that  purpose.  It  is 
the  duty  of  the  county  to  keep  its  bridges  and  the 
approaches  thereto  in  repair,  and  it  may,  under  certain 
circumstances,  make  improvements  on  the  highways 
out  of  the  surplus  in  the  bridge  fund,  or  from  taxes 
levied  for  that  purpose.  Acts  Eighteenth  General 
Assembly,  chapter  88,  section  1;  Acts  Twentieth  Gen 
eral  Assembly,  chapter  200.  The  highway  upon  which 
the  sand  and  gravel  was  used  was  not  repaired  under 
the  provi^ons  of  either  of  these  acts  of  the  general 
assembly,  as  we  understand  it;  and  the  county  is  not 
liable  for  the  acts  of  its  agents  in  taking  and  using  the 
property  of  plaintiff,  unless  it  was  used  in  repairing 
the  approach  to  a  county  bridge.  What  is  such  an 
approach  is  purely  a  question  of  fact.  We  are  of 
opinion  that  the  sand  and  gravel  taken  was  used  upon 
a  part  of  the  highway  which  should  be  held  to  be  an 
approach  to  a  county  bridge,  under  the  rule  established 
in  Casey  v.  Tama  County,  75  Iowa,  655;  Van  Winter  v. 
Henry  County,  61  Iowa,  684,  and  Jess  up  v.  Osceola 
County,  92  Iowa,  178.  The  evidence  shows  that  the 
county  built  the  grade  where  the  material  was  used  in 
order  to  make  the  bridge  available  and  accessible,  and 
has  ever  since  kept  the  same  in  repair.  The  sand  and 
gravel  were  taken  by  direction  of  the  board  of  sui)er- 
vlsors,  and  the  county  should  be  held  liable  therefor  if 
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it  could  have  made  a  contract  for  the  same  in  the  first 
instance.    That  the  board  could  have  made  a  contract 
for  material  to  be  used  in  constructing  an  approach 
ta  one  of  its  county  bridges,  is  clear.    And  we  think 
there  is  no  qu^^stion  that  it  is  liable  for  the  »and  and 
gravel  taken;  amounting,  as  near  as  we  SLve  able  to 
judge,  to  six  hundred  yard-s.    Thi-s  amount  was  taken 
after  plaintiff  acquired  title  to  the  land.    We  come  next 
to  the  amount  that  plaintiff  should  be  allowed.    Refer- 
ence has  already  been  made  to  the  fact  that  recovery  is 
allowed  upon  the  theory  of  an  implied  contract,  and  not 
because  of  a  trespass  committed  by  the  defendant;  and 
we  may  remark,  parenthetically,  that  it  is  doubtful 
whether  the  actio^  of  trespass  would  lie.    But,  as  plain- 
tiff is  not  obliged  to  prove  more  than  is  necessary  to 
entitle  him  to  recovery,  the  allegations  with  reference 
to  trespass   may  be   regarded    as    surplusage.     See 
G6Ae  1873,  section  2729.    We  may  observe,  in  passing, 
that  the  material  was  taken  with  plaintiff's  con-sent 
Moreover,  the  plaintifif,  in  the  third  count  of  his  peti- 
tion, asks  judgment  for  the  value  of  the  sand  and  gravel 
taken.     What,  then,  is  the  measure  of  his  recovery? 
The  liability  being  upon  contract,  it  is  clear  that  it  is 
the  value  of  the  material  taken,  and  not  what  it  would 
cost  to  place  the  land  from  which  it  was  removed  in  the 
condition  it  was  in  before  the  sand  and  gravel  was 
taken.    The  evidence  shows  it  to  have  been  worth  from 
twenty -five  to  forty  cents  a  yard,but,as  plaintiff  claimed 
but  twenty-five  cents  in  his  petition,  his  recovery  must 
be  limited  to  that  amount     Under  the  pleadings  and 
proof,  plaintiff  is  entitled  to  judgment  for  the  sum 
of   one    hundred    and    fifty   dollars,    with    six    per 
cent,  interest  thereon  from  May  29,  1895, — amount- 
ing in  all  to  one  hundred  and  sixty-five  dollars, — and  no 
more.   Appellant  will  pay  one-fourth,  and  apellee  three- 
fourths,  of  the  costs  of  this  appeal.     At  appellant's 
option,  exercised  within  twenty  days  from  the  filing  of 
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this  opinion,  a  judgment  and  decree  may  be  entered  in 
tliis  court  If  no  such  election  is  made,  the  cau»e  will 
be  remanded  for  a  decree  in  harmony  with  this  opinion. 
— ^Modified  and  affirmed. 


A.  L.  Stetson  v.  The  Northern  Investment  Com- 
pany et  al,  Appellant. 

Direeton:  who  deemed.  One  who,  though  not  a  stockholder  in  a 
corporation,  acted  as  a  director  for  two  years,  was  treated  by  the 
officers  of  the  company— all  of  whom  were  non-residents— as  such 

1  director  and  gaye  advice  concerning  the  affairs  of  the  company  in 
his  city,  comes  within  the  rule  applicable  to  dealings  between  a 
director  in  his  own  interest  and  his  corporation. 

Contract  with.  One  occupying  the  relation  of  local  director  of  a 
corporation  whose  stockholders  were  non-residents,  sold  property 
to  the  corporation.    His  yaluation  of  the  property,  and  his  repre- 

9  sentations  as  to  its  probable  rental  value,  were  in  excess  of  the 
real  values,  but  were  mere  expressions  of  opinions.  The  deal  was 
not  consummated  until  after  deliber  ations  by  the  stockholders, 
and  until  after  one  director  familiar  with  real  estate  values  in  that 
city  had  visited  the  property  and  made  a  report.  The  owner  of 
the  property  was  not  present  at  the  meeting  at  which  it  was 
decided  to  make  the  purchase.  Held,  that  since  the  owner  had 
not  acquired  his  information  as  to  the  values  by  reason  of  his 
position  as  director  of  the  corporation,  and  the  corporation  had 
not  relied  solely  upon  his  representation  the  sale  would  not  be  set 
aside  on  the  ground  of  fraud  or  bad  faith. 

Ratification.  A  corporation  which  has  purchased  property  of  a 
director,  had  paid  off  incumbrances  assumed  by  it,  and  had  pos- 
8  session,  management,  and  control  for  nearly  three  years,  will  be 
presumed  to  have  ratified  the  contract,  and  cannot  assert  for  the 
first  time,  as  a  defense  in  an  action  for  the  price,  that  the  director 
had  acted  in  bad  faith  in  his  representations  regarding  its  value. 

Ladd,  J.,  took  no  part. 

Appeal  from  Woodbury  District  Court. — Hon.  Soott  M. 
Ladd,  Judge. 

Friday,  January  21, 1898, 

Action  for  judgment  on  three  piomissory  not^  and 
for  a  decree  foreclosing  thTee  moirf^ges  on  separate 
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pieces  of  real  estate,  given  severally  each  to  secure  one 
of  said  notes.  Defendants  answered,  admitting  the 
execution  of  the  notes  and  mortgages,  and  alleged  as 
defense,  in  substance,  as  follows:  That  during  the  years 
1891  to  1894,  inclusive,  plaintiff,  a  resident  of  Sioux 
City,  was  a  member  of  the  defendant's  board  of  seven 
director,  six  of  whom  resided  in  Massachusetts;  that 
plaintiff  was  actively  engaged  in  the  management  of 
the  affairs  of  the  company,  and  better  informed  as  to  the 
values  of  real  estate  in  Sioux  City  than  any  other  of 
said  directors;  that  in  1891  he  was  the  owner  of  lots  4, 
5,  and  6,  block  26,  Middle  Sioux  Ci'ty;  that  'he  repre- 
sented to  the  other  directors  that  said  lots  were  reason- 
ably worth  seventy-five  thousand  dollars,  and  that  it 
would  be  greatly  to  the  advantage  of  the  company  to 
purchase  said  lots,  and  as  a  director  recommended  their 
purchase  at  that  price;  tShat  to  induce  the  purchase  he 
offered  that,  if  the  defendant  company  would  purchase 
saixi  lots  and  put  improvements  thereon  costing  five 
thousand  dollars,  he  would  pay  as  rent  therefor  five 
thousand  six  hundred  dollars  for  three  years,  well 
knowing  that  said  sum  greatly  exceeded  the  real  rental 
value;  that  said  representations  as  to  the  value  of  said 
lots  were  untrue,  and  known  to  be  so  by  plaintiff,  and 
were  made  for  the  purpose  of  c'heating  and  defrauding 
the  defendant  company,  said  lots  not  toeing  wortih  to 
exceed  thirty-five  thousand  dollars;  that  the  directors, 
relying  thereon,  entered  into  a  written  agreement  on 
December  17,  1891,  to  purchase  said  lots  for  seventy- 
five  thousand  dollars;  that,  in  pursuance  of  said  agree- 
ment, the  comi>any  delivered  the  three  notes  sued  upon, 
^ggrega*ting  twenty-nine  thousand  six  hundred  and 
fifty-eight  dollars  and  twelve  cents,  and  delivered  two 
hundred  shares  of  its  stock,  and  assumed'  and  agreed 
to  pay  mortgages  upon  said  lots  aggregating  twenty 
three  thousand  eight  hundred  and  sixty-nine  dollars 
and  thirty-two  cents,  and  special  assessments  to  the 
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amount  of  eight  hundred  and  seventy-two  dollars  and 
fifty ^x  cents;  tliat  the  company  has  paid  all  of  said 
assessments  and  all  of  said  mortgage  indebtedness 
except  about  eleven  thousand  six  ihundred  and  eighty- 
three  dollars^  and  that  said  shaires  of  stock  and  mort- 
gage indebtedness  greaitly  exceed  the  value  of  said  lots 
at  the  time  said  representations  were  made.  Defend- 
ants allege  that,  'by  reason  of  eadd  facts  and  false  repre- 
sentations, said  notes  are  without  consideration,  and 
that  defendants  first  learned  of  said  false  representa- 
tions about  July  20,  1895.  Defendants^  as  counter- 
claim, allege,  in  addition  to  the  foregoing,  that  after 
the  sale  plaintiff  represented  that  said  premises  could 
be  used  to  better  advantage  by  maMng  more  valuable 
improvements;  that  the  company,  relying  thereon,  was 
induced  to  make  a  new  lease  with  plaintiff,  whereby  he 
was  to  pay  a  rental  of  five  thousand  eight  hundred  and 
fifty  dollars  for  the  use  of  the  premises  for  three  years; 
that  after  making  said  new  lease,  aibout  September  1, 
1892,  plaintiff  falsely  represented  'that  said  premises 
could  be  rented  to  better  advantage  lay  the  company, 
and  proposed,  in  consideration  of  releasing  him  from 
all  liability  on  said  lease,  to  credit  the  sum  of  two  thou- 
sand one  hundred  and  eighty-six  dollars  and  four  cents 
on  each  of  said  notes,  and  as  a  director  recommended 
the  acceptajice  of  said  offer;  that,  believing  and  relying 
upon  said  representations  and  recommendations,  the 
company,  in  consideration  of  said  -credits  being  made, 
released  plaintiff  from  said  lease;  that  said  representa- 
tions were  made  with  the  intent  to  cheat  and  defraud 
the  com^pany,  and  when  made  said  lots  could  not  be 
leased  for  more  than  two  thousand  dollars  per  year; 
and  that  defendants  were  damaged  thereby  in  the  sum 
of  twelve  thousand  dollars.  As  a  further  counter- 
claim the  defendants  allege  that,  by  reason  of  said  false 
and  fraudulent  representations  as  to  the  value  of  said 
property,  they  had  been  damaged  in  the  sum  of  fortv 
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thousand  dollars.  Defendants  ask  that  plaintiff's 
action  be  dismissed;  that  said  notes  and  mortgages 
may  be  adjudged  fraudulent  and  void;  and  that  they 
have  judgment  against  the  plaintiff  for  fifty-two  thou- 
sand dollars.  Defendants,  by  amendment,  allege  that 
they  were  ready  and  willing  to  reconvey  said  property 
*o  plaintiff  upon  receipt  of  the  amount  paid  by  defend- 
ants therefor,  with  interest,  and  further  pray  that  said 
contract  of  purchase  be  decreed  fraudulent  and  void, 
and  that  they  have  judgment  accordingly  and  for  dam- 
ages. Plaintiff,  in  reply  to  the  answer,  denies  that  he 
was  ever  a  director  of  the  defendant  company,  or  acted 
as  such,  except  as  follows:  He  avers  that  on  the  tem- 
porary organization  lie  consented  to  the  use  of  his  name 
as  director  for  the  purpose  of  filing  the  articles  of  incor- 
I)oration,  and  that  he  never  had  any  other  connection 
with  said  corporation,  and  that  ¥^id  connection  ceased 
as  soon  as  the  stock  thereof  was  su'bscril>ed;  that  he 
never  held  any  stock  in  said  corporation  except  the  two 
liundred  shares  received  in  February  or  March  of  1892, 
under  said  contract  of  purchase,  and  which  he  sold  and 
transferred  the  following  August;  and  that  March  or 
May,  1893,  he  attended  a  meeting  of  the  directors  to 
elect  a  successor  to  George  Leonard,  deceased,  as  presi- 
dent. Plaintiff  denies  that  he  was  better  informed  as 
to  the  value  of  real  estate  in  Sioux  City  than  any  of  the 
directors,  and  avers  that  Mr.  Leonard  gave  more  atten- 
tion to  and  was  better  informed  as  to  such  values  than 
plaintiff.  He  denies  that  he  ever  made  to  defendants 
any  false  and  fraudulent  statements  with  reference  to 
said  property,  or  any  statements  or  representations, 
except  such  as  he  had  a  full  right  to  make.  In  answer 
to  the  counter-claim,  plaintiff  repeats  the  denials  made 
in  his  reply,  amd  denies  that  the  defendants  'have,  by 
reason  of  anything  said  or  done  by  him,  suffered  any 
damage  or  acquired  any  right  of  action  against  him. 
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Etecree  was  rendered  in  favor  of  the  plaintiff.    Defend- 
ants api)eal. — Affirmed. 

Milchrist  &  Robinson  for  appellant. 

Shull  &  Farnsworth  for  appellee. 

Given,  J. — I.    Defendants^  conten'tions  are  based 

upon  the  allegation  that  at  the  time  of  the  transactions 

under  consideration  plaintiff  was  a  director  in   the 

defendant  comi>any,  and  actively  participating  in  the 

management  of  its  affairs.    Plaintiff  admits  that 

1  he  was  chosen  a  director  in  1891,  l3u»t  contends 
that,  not  being  a  stockholder,  he  was  not  quali- 
fied to  act,  and  that  he  was  merely  nominally  a  director, 
and  did  not  participate  in  the  affairs  of  the  company. 
We  are  in  no  doubt  but  that,  whether  qualified  or  not, 
plaintiff  did  art  as  a  director  from  his  election,  in  1891, 
until  July  19,  1893,  at  whidh  date  he  presided  at  a 
meeting  of  the  directors  called  to  elect  a  president  to  fill 
the  vacancy  caused  by  the  death  of  Mr.  Leonard;  also 
that  he  was  treated  by  the  officers  of  the  comimny  as  a 
director,  and  gave  advice  cou'ceming  the  affairs  of  the 
eomipany  at  Sioux  City.  We  think  that,  for  the  pur- 
poses of  this  -case,  plaintiff  should  be  consideredi  as 
coming  within  the  rule  applicable  to  dealings  between 
a  director  in  his  own  imterests  and  his  corporation. 

While  many  authorities  are  cited,  there  is  no 

2  dispute  between  counsel  as  to  the  rule  in  this 
state.    They  cite  Buell  v.  Buckiyigham,  16  Iowa, 

284,  wherein  it  is  said:  "A  purchase  of  property  by  a 
trustee  of  his  cestui  que  trust  is  not  void  in  equity,  but  is 
voidable.  Such  sale  will  set  aside  for  fraud,  or  upon 
a  very  slight  showing  of  advantage  or  bad  faith;  but, 
when  it  is  clear  that  the  cestui  que  trust  intended  that 
the  trustee  sthould  buy,  and  there  is  no  fraud,  no  con- 
cealment, and  no  advantage  taken  by  the  trustee  of 
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information  acquired  by  him  as  such,  it  will  be  upheld 
and  enforced."    The  inquiry  is  whether,  in  the  sale  of 
the  lots  or  in  the  agreement  as  to  rents,  the  plaintiff 
acted  fraudulently  or  in  bad  faith.    The  complaint  is 
that  he  falsely  represented  the  value  of  the  lots  and  the 
rental  that  could  be  readily  realized  therefrom.    Now, 
while  these  were  mere  expressions  of  opinions,  yet, 
where  special  confidence  is  reposed  and  the  utmost  fair- 
ness required,  such  opinions  may  show  fraud  or  bad  faith. 
That  the  values  represented  by  plaintiff  were  excessive 
is  clearly  shown,  and  that  they  were  known  to  him  to  be 
such.    It  does  not  appear,  however,  that  the  directors 
made  the  contracts  solely  upon  the  representations  of 
the  plaimtiff.    Plaintiff's  offer  to  sell  was  under  consid- 
eration for  some  time,  thus  affording  opportunity  for 
inquiry,  and  during  that  time  one  or  more  of  the  direct- 
ors visited  Sioux  Oity.    Mr.  Leonard  was  well  informed 
as  to  the  values  of  real  estate  in  Sioux  City,  and  as  to 
the  character  and  value  of  this  proi)erty,  and  was  pres- 
ent at  the  meeting  that  accepted  the  plaintiff's  offer. 
Plaintiff  was  not  present,  and  did  nothing  to  induce  the 
purchase,  except  to  state  his  opinion  as  to  said  values, 
and  that  it  would  be  advantageous  to  the  company  to 
buy  and  lease  as  proposed.    We  are  saitisfied  that  the 
judgment  of  Mr.  Leonard  did  more  to  influence  the 
acceptance  than  the  representations  of  the  plaintiff. 
Plaintiff  did  not  acquire  his  informa/tion  as  to  these 
values  by  reason  of  his  jKxsition  as  director,  and,  so  far 
as  appears,  the  corporation  dealt  with  him  in  this  mat- 
ter as  with  a  stranger. 

II.  Let  it  be  said,  however,  that,  because  of  his 
relation  as  director,  he  did  not  act  in  good  faith  in  rep- 
resenting the  values  in  excess  of  what  he  believed  them 
to  be,  the  inquiry  remains  whether  defendants  should 

now  T>e  heard  to  complain.    Tlie  contract  of  pur- 
3  chase  was  made  December  17,  1891,  the  new 

lease  May  26,  1892,  and  the  cancellation  of  the 
lease  September  1, 1892.    The  defendants  improved  the 
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ppoi>eTty,  ABd  tad  full  possession  from  September  I, 
1892,  and  yet  ntade  nio  complaint  aa  to  the  fairness  of 
tbese  transactions  until  shortly  before  the  commence- 
ment of  this  action,  April  11, 1895,  when  informed  *hat 
an  action  would  be  commenced:  if  payment  was  not 
made.  For  nearly  three  years  the  defendant  company 
eontiiiued  to  hold  this  property,  and  to  pay  incum- 
brances thereon,  as  i>er  the  contract  of  purchase,  with- 
out a  complaint.  In  3  Thompson,  Oorporations,  section 
4047,  it  is  said :  "If  the  corporation  op  the  stockholders 
wish  to  disaffirm  the  transaction^  this  must  be  done 
wdttiin  a  reasonable  time,  accompanied,  ordinarily,  by 
aa  offer  to  put  the  trustee  im  status  quo.  The  meaning  is 
thait  laches — ^that  is  to  say,  an  unreasonable  delay  after 
knowledge — ^will  be  tantamount  to  a  .  ratification.^' 
Surely,  a  much  less  time  was  sufficient  for  defendants 
to  have  found  the  matters  now  complained  of,  and  to 
have  offered,  as  is  now  offered,  to  rescind  the  contract 
The  offer  comes  too  late,  niot  only  because  not  made  in 
a  reasonable  time,  but  because  it  is  now  impracticable, 
if  not  impossible,  to  place  the  parties  in  status  quo.  As 
we  view  it,  the  defendants  are  not  only  not  entitled  to  a 
rescission  of  the  contract,  but,  under  the  facts,  should 
be  held  to  have  ratified  said*  contracts  after  ample 
opportunity  to  know  the  facts.  Our  conclusion  is  that 
the  decree  is  correct,  and  it  is  therefore  affirmed. 


Joseph  Holmes,  Appellant,  v.  Annie  S.  Redhead.       lU 


L'rlneipal  and  Agent:  implied  authokity.  One  authorized  by  the 
owner  to  negotiate  a  sale  or  exchange  of  real  estate  is  not  thereby 
invested  with  an  implied  or  apparent  authority  to  make  a  binding 
contract  of  sale  for  his  principal.  Citing  O'Rilley  v.  Kein  (N.  J. 
Err.  App.)34  Atl.  Rep.  1073;  Duffy  v.  -ffoftsow,  40  Cal.  240;  Everman 
V.  Herndon,  71  Miss.  833;  Halsey  v.  MorUeiro,  92  Va.  581. 


104    3991 
116    877| 


100  Holmes  y.  Rbdhbu).  [104  Iowa 

Appeal  from  Polk  District  Cowr^.— Hon,  T.  P.  Stbvbn- 
SON,  Judge, 

Friday,  January  21, 1898. 

Action  in  equity  to  enforce  specific  i>erformance  of 
a  contract  to  convey  real  estate.  Decree  for  defendant. 
Plaintiff  appeals. — Affirmed. 

J,  L.  Carney  for  appellant. 

St.  John  (6  Stevenson  for  appellee. 

Waterman,  J. — The  contract  which  is  set  up  as  a 
basis  for  the  re'lief  ©ought  by  plaintiff  is  in  writing,  and 
afi  follows: 

"Dee  Moines,  lowa^  December  22, 1894. 
^TList  of  Redhead's  Property  Offered  in  Exchange  for 

Holmes  Vinegar  Plant: 

Doulble  brick  flat f  4,000 

Bixby  house,  barn,  and  land 4,000 

Wateon  house  and  lot 2,000 

Lomley  house  and  ground 1,500 

5  lots  in  K,  14  lots  in  J,  10  lots  in  S,  Redhead's 

addition 5,800 

Lots  23,  22,  21,  20, 19, 18, 16, 15,  Block  Add 6,200 

Lots  8,  9, 10, 11, 12,  and  14,  Block  A,  East  Park 

Place 4,300 


127,800 
"The  above  property  to  be  free  from  in-cunnbrance, 
except  12,000  on  the  double  brick  flat.  Said  Bedhead 
agrees  to  take  in  even  exchange  Holmes  vin^ar  plant, 
consisting  of  the  lot  on  which  it  stands,  sixty  feet  by 
one  hundred  and  eighty  feet,  and  all  of  the  permanent 
fixtures  used  in  the  manufacture  of  vinegar,  pickles, 
yeast,  and  cider;  also,  a  feed  lot,  whicfti  contains  about 
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two  and  one-liiaJf  acres,  four  horses  and  harness,  and 
two  wagons,  all  of  which  is  free  of  incumbrance.  Said 
Holmes  property  is  in  Marshailltown^  Iowa,  and  prop- 
erty of  said  Redhead  is  located  in  Des  Moines,  Iowa. 

"Annie  S.  Redhead, 

"By  George  Redhead. 
"Joseph  Holmes. 

•*Des  Moine«,  December  22, 1894.  Received  on  the 
within  contract  $1,  to  apply  on  the  within  trade. 

"GTeorge  S.  Redhead." 

We  are  confronted  at  the  outset  with  an  issue  of 
fact  presented  by  the  answer,  the  determination  of 
which  is  decisive  of  thi-s  case:  Was  the  writing  in  ques- 
tion the  contract  of  the  defendant?  It  is  obvious  that, 
to  answer  this  interrogatory,  we  must  ascertain 
whether  George  S.  Redhead,  who  was  the  son  of  defend- 
ant, had  authority  to  affix  his  mother's  name  theretu. 
The  testimony  is  not  materially  conflicting.  Many  facts 
are  not  in  dispute.  We  deem  it  unnecessary  to  set  them 
forth  in  detail,  but  will  give  our  con-clusions. 

Annie  S.  Redhead,  the  defendant,  is  a  widow,  and 
derived  titfle  to  the  real  estate  involved,  with  consider- 
able other  proi)erty,  by  devise  from  her  husband.  She 
is  not  a  woman  of  much  business  capacity  or  experience, 
and  has  been  dependent  upon  others  for  advice  and 
assistance  in  the  managemen;t  of  her  estate.  Her  son 
George  S.  had  charge  of  the  making  of  leases  to  her 
tenants  and  the  collection  of  rents,  but,  when  real  prop- 
erty was  sold  or  other  transactions  of  magnitude  under- 
taken, she  usually  went  to  others  for  advice,  and  princi- 
pally to  Mr.  St,  John,  her  attomtey.  It  seems  that  nego- 
tiations were  begun  between  plaintiff  and  George  S. 
Redhead  looking  to  the  exchange  of  some  of  defendant's 
real  estate  for  a  vinegar  plant  belonging  to  plaintiff, 
and  which  was  loearted  in  Marshalltown,  Iowa.  After 
a  time  these  negotiationis  culminated  in  a  visit  of  plain- 
tiff to  Des  Moines,  where  the  Redheads  resided.    It  is 
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at  this  time  that  defendant  first  appears  in  connection 
with  the  matter.  Plaintiff  went  with  George  to  his 
mother's  house  for  dinner.  The  i)arties  do  not  quite 
agree  as  to  what  occurred  at  this  time,  but,  stating  it 
most  favorably  for  plaintiflf,  we  think  defendant  can  be 
held  to  mothing  more  than  what  follows:  She  talked 
with  plaintifiE  about  the  contemplated  exchange,  but 
said  nothing  as  to  the  kind  op  amount  of  property  that 
she  was  willing  to  put  in.  She  spoke  of  lier  son  Herbert 
going  into  business  in  Marshalltown;  hoped  the  busi- 
ness would  be  profitable,  and  that  he  would  succeed, 
and  said  that  George  would  show  the  property  "they 
had  in  exchange  for  this.''  George  and  plaintiflf  left  the 
house  soon  after,  and  together  looked  at  the  Redh«id 
real  estate.  The  next  day,  plaintiflf  went  with  another 
person  to  see  the  ppoi)erty,  but  he  had  no  further  talk 
with  Mrs.  Redhead.  After  some  further  negotiations 
with  the  son,  the  latter  agreed  that  the  property 
described  in  the  contract  should  be  given  for  the  vinegar 
plant,  and  went  aJonie  to  xx>nsult  his  mother  about  it 
before  completing  the  trade.  Nothing  material  in  sup- 
I)ort  of  plaintiflf's  claim  occurred  at  this  interview. 
George  says  in  cross-examination  tbat  lie  informed  her 
in  some  measure  as  to  the  details  of  the  exchange,  and 
that  she  neither  gave  her  assent  nor  refused  it.  But  it 
does  not  appear  that  she  knew  or  had  reason  to  suspect 
at  this  time  that  he  intended  entering  into  a  contract 
in  lier  name.  On  the  contrary,  we  are  justified  in  .find- 
ing, when  we  consider  all  the  evidence,  that  from  the 
first  she  insisted  that  nothing  conclusive  be  done  with- 
out the  approval  of  Mr.  St.  John,  and  this  was  never 
had.  Indeed,  he  explicitly  advised  against  the  contem- 
plated trade  wlien  he  was  consulted,  shortly  prior  to  the 
interview  between  George  and  his  mother  to  which  we 
have  just  alluded.  Under  these  circumstances  the 
instrument  that  is  the  basis  of  this  action  was  executed, 
and  we  may  concede  for  present  purposes  that  it  is  in 
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form  a  binding  contract  of  sale.  Taking  the  case  as 
plaintiff  makes  it,  audi  we  think  there  is  a  complete 
absence  of  any  sSiowing  of  authority  in  George  S.  Red- 
head to  bind  the  defendant  by  thd<s  agreement  Plaintiff 
does  not  claim  express  authority,  but  he  does  imsist  thait 
tiiiere  was  implied  or  apparent  authority.  This,  we 
think,  cannot  'be  successfully  maintained.  That  the 
son  had  a  right  to  negotiate  for  a  sale  or  exdhange  in 
this  case  is  true,  but  plaintiff  had  no  reason  to  infer  any- 
thiaig  further  from  this  fact  A  property  owner  who 
authorizes  a  broker  to  procure  a  purchaser  gives  to  the 
tooker  authority  to  negotiate  for  a  sale,  but  it  would  be 
aji  unusual  rule,  and  contrary  to  the  current  of 
decisions,  to  hold  tSie  broker's  acts  in  this  direction  to 
be  legally  suflSeient  to  warrant  a  belief  in  one  dealing 
with  him  that  such  agent  had  a  right  to  make  a  binding 
contract  of  sale  for  his  principal.  Furst  v.  Tweedy  93 
Iowa,  300;  O'Reilly  v.  Keim,  N.  J.  Eq.  &  App.  (34  Atl. 
Rep.  1073);  Duffy  v.  Hohson,  40  Cal.  240;  Everman  v. 
Herndon,  71  Miss.  823  (15  South.  Rep.  135);  Halsey  v. 
Monteiro,  92  Va.  581  (24  S.  E.  Rep.  258).  The  decree 
below  was  right,  and  will  be  affirmed. 


In  the  Matter  of  the  Assignment  of  W.  W.  Doo- 
LiTTLE,  J.  L.  Carney,  Assignee,  v.  Nellie  T. 
Smith,  Claimant,  Appellant. 

Assignment:  secured  claims:  Insolvency.  Where  a  claim  against 
an  assigned  estate  is  paid  in  part  after  it  is  filed,  out  of  the  pro- 
ceeds of  collaterals  held  by  the  claimant,  the  claim  will  be  reduced 
to  the  extent  of  the  payment,  for  the  purpose  of  final  distribution, 
though  no  objections  are  made  to  the  claim  as  filed,  distinguish- 
ing People  V  Remington,  121  N.  Y.  828;  citing  Armory  v.  Francis, 
16  Mass  308;  Bank  v,  Lanahan,  66  Md.  461. 

Appeal  from  Marshall  District  Court.— Eon.  Gt.  W. 
Burnham,  Judge. 

Friday,  January  21, 189^ 
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In  June,  1895,  W,  W.  Doolittle  made  an  assignment 
for  the  benefit  of  his  creditors  with  J.  L.  Carney,  as 
assignee.  Nellie  T.  Smitti  filed  her  claim  for  five  thou- 
sand dollars,  September  18, 1895,  to  which  no  objections 
were  filed'.  In  Octol)er,  1895,  the  assignee  filed  his 
report  in  the  district  court,  giving  the  names  of  cred- 
itors and  the  several  amounts,  and  among  tliem  that  of 
Nellie  T.  Smith,  for  five  thousand  dollars.  Prior  to  the 
assignment,  Nellie  T.  Smith  held,  as  collateral  security 
for  her  debt,  certain  corporation  stocks,  on  which  she 
realized'  three  thousand  and  forty-eight  dollars  and 
thirty-eight  cents.  This  was  in  January,  1896.  In 
August,  1896,  the  assignee  filed  his  final  report,  showing 
a  balance  for  distribution  among  creditors  of  eight  hun- 
dred and  sixteen  dollars  and  thirty-three  cents,  and 
asked  an  order  for  such  distribution  on  the  claims  filed 
with  him,  "without  including  interest,  paying  an  equal 
pro  rata  on  the  prineipal  of  "the  same,  still  unpaid.'^  Nel- 
lie T.  Smith  filed  exceptions  to  the  report,  on  the  ground 
that  it  proposed  a  distribution  to  her  on  the  basis  of  her 
unpaid  claim  after  deducting  the  three  thousand  and 
forty-eight  dollars  and  thirty -eight  cents,  instead  of  on 
the  basis  of  the  claim  of  five  thousand  dollars,  as  filed. 
The  district  court  approved  the  report,  and  ordered  dis- 
tribution accordingly,  and  Nellie  T.  Smith  appealed, — 
Affirmed. 

Binford  &  Snelling  for  appellant. 

J.  M.  Holt  and  J.  L.  Carney  for  appellee. 

Granger,  J. — The  single  question  before  us  is: 
Where  a  claim  for  which  collaterals  are  held  as  secur- 
ity is  filed,  in  an  assignment  proceeding,  and  where  the 
claim  is  afterwards  partly  paid  from  the  collaterals,  is 
the  claim,  because  of  the  payment,  to  be  reduced  to 
that  extent,  for  the  purpose  of  a  final  distribution  of  the 
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assets  in  the  'hands  of  the  assignees,  or  is  such  distribu- 
tion to  1>e  made  on  the  ba»\&  of  the  claim  i«  filed,  Where 
no  dbjcetions  to  it  are  made?    It  should  be  conceded 
that,  as  no  exceptions  were  filed  to  the  claim  of  appel- 
lant, it  stood  established,  by  operation  of  law,  for  the 
amounit  claimed;  so  that  "without  the  payment  in  ques- 
tion, because  of  the  collaterals,  the  distribution  would 
be  on  the  basis  of  the  full  claim.    Such  a  rule  is  not 
questioned,  and  its  statement  accords  with  appellant's 
claim.    It  is  a  fact  that  the  time  for  filing  exceptions  to 
claims  expired  before  the  application  of  the  proceeds 
from  the  collaterals.    In  view  of  such  fact,  it  is  appel- 
lant's claim  that,  "immediately  at  the  expiration  of  the 
time  for  filing  exceptions  to  claims,  if  none  be  filed,  each 
claim  is  established  and  proved,  and  each  claimant  has 
a  vested  interest  in  the  property  aissigned  in  proportion 
to  the  amount  of  his  claim^  and  from  that  date  the 
amount  of   his  equitable  interest   in    the   property 
assigned  is   certain  and   fixed.'^     Appellant's   argu- 
ment in   support  of  the  proposition   is  that,   when 
the   five  thousand    dollar-claim   became   established 
for  want  of  exceptions  to  it,  she  had  a  vested  inter- 
est in  the  property  assigned,  and  also  in  the  prop- 
erty pledged  as  security,  so  that  she  had  two  securities 
for  the  debt.    By  combining  parts  of  two  sections  from 
Jones,  Pledges^  590,  591,  appellant  presents  and  invokes 
the  following  rule  in  sujyport  of  her  claim :   "In  short,  in 
the  case  of  a  pledge,  just  as  in  the  case  of  a  mortgage, 
the  creditor  may  use  any  remedy  he  has  against  the 
debtor  or  his  property  for  the  collection  of  the  prin- 
cipal debt,  without  destroying  or  impairing  his  security 
for  the  debt,  until  it  is  actually  paid.    A  creditor  is 
entitled  to  hold  his  securities,  whatever  they  may  be, 
until  he  gets  his  pay.    The  securities  belong  to  him^ 
and  he  may  enforce  the  debt  without  surrendering 
them.     *     *     *     It  is  of  the  very  nature  of  collateral 
security  tlvat  it  may  be  resorted  to  for  a  satisfaction  of 
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the  prineiipal  debt  if  its  payments  shall  not  be  otherwise 
obtained."  The  language  is  used  by  the  author  in  sup- 
port of  the  following  rules:  "The  holding  of  coUarteral 
security  for  a  debt  does  not  impair  or  suspend  the  right 
of  action  upon  it,  unless  so  agreed  upon  by  the  parties, 
whether  the  collateral  be  given  at  the  time  the  debt 
was  contracted  or  afterwards."  The  recovery  of  a  judg- 
ment upon  a  principal  debt  does  not  affect  the  pledgee^s 
rig'h^  to  hold  and  enforce  a  pledge  taken  to  secure  that 
debt."  We  refer  to  these  rules  to  .show  the  connection 
in  which  the  language  was  used,  and  thus  be  better  able 
to  know  of  its  applicaidon  to  the  question  we  are  con- 
sidering.  The  rules  stated  are,  so  far  as  we  know, 
nowhere  doubted.  There  is  no  attempt  to  deprive  appel- 
lant of  tlxe  right  to  hold  ber  collaterals  and  maintain 
an  independent  action  for  the  debt,  or  to  deny  to  her 
a  right  to  use  the  collaterals  after  obtaining  a  judgment 
on  the  debt  The  rules  seem  to  us  to  be  foreign  to  the 
question  presented  in  this  case,  and  it  is  not  to  be  cor- 
rectly said  that  the  author  used  the  language  cited 
except  in  the  elucidation  of  his  propositions.  The  fol- 
lowing is  a  part  of  section  2122  of  ttie  Code  of  1873 :  "If 
no  exception  be  made  to  the  claim  of  any  creditor,  or  if 
the  same  have  been  adjudicated,  the  court  s:hall  order 
the  assignee  to  make,  from  time  to  time,  fair  and  equal 
dividends  among  the  creditors  of  the  assets  in  his  hands, 
in  proportion  to  their  claims."  It  will  be  seen  that  thfe 
c<mtpoversy  is  to  be  determined  on  what  is  meant  by  the 
use  of  the  word  "claims." 

Appellant  cites  and  quotes  extensively  from  People 
V.  E.  Remington  &  Sons,  121  N.  Y.  328  (24  N.  E.  Rep. 
793).  It  was  a  case  of  the  state  against  an  in^lvent 
bank  for  its  dissolution,  and  a  creditor  bank,  holding 
collaterals  as  security,  presented  and  sought  +0  prove 
up  its  claim  for  the  full  amount;  and  the  question  was 
made  if  the  bank  should  not  deduct  from  its  claim  wtiat 
had  already  beeu  realized  on  the  securities  and  the  value 
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of  the  securities  still  held.  The  reasoning  of  the  opinion 
commences  with  these  words:  "There  are  conflicting 
decisions  ui>on  this  question  in  the  courts  of  the  United 
Startes;  and  in  England,  if  we  look  back  upon  the  cur- 
rent of  opinions,  we  may  find  »ome  differences  in  views. 
But  Hie  preponderance  of  authority  is  in  favor  of  the 
view  that  the  creditor  has  the  right  to  prove  and  have 
his  dividends  upon  his  entire  de^bt,  irrespective  of  the 
collateral  security/^  The  ca^e  declines,  as  a  controlling 
one,  the  following  equitable  rule  from  Judge  Story's 
Equity  Jurisprudence  (section  638):  That  where  the 
creditor  has  two  funds  of  his  debtor,  to  wtich  he  can 
resort  for  payment,  and  another  creditor  has  a  lien  only 
on  one  fund,  equity  will  comi)el  a  resort  by  the  first  cred- 
itor to  that  fund  to  which  the  lien  of  the  other  does  not 
extend;,  on  the  ground  that  the  rule  is  based  on  a  reason 
that,  by  its  application,  no  injustice  is  done  to  the  first 
creditor  in  point  of  security  or  payment,  and  that  its 
appli'cation  in  that  case  would  have  that  effect.  It 
seems  that. the  rule  in  bankrup^tcy  cases  is  that  the 
creditor  can  only  prove  up  after  realidng  upon  or  valu- 
ing his  securities.  The  ease  distinguishes  that  rule 
because  of  the  provisions  of  the  bankrupt  law.  In 
reaching  a  conclusion,  it  gives  effect  to  'the  general  rule 
that  a  creditor  is  not  bound  to  apply  his  collateral  secur- 
ities before  enforcing  his  direct  remedies  against  the 
debtor.  In  Amory  v.  Francis,  16  Mass.  308,  the  court 
had  under  consideration  the  rights  of  a  creditor  against 
theestate  of  an  insolvent  debtor,  under  a  statute  requir- 
ing an  equal  pro  rata  distribution  where  the  creditor 
had  security;  and  the  syllabus  is  as  follows:  "If  a 
creditor  to  an  insolvent  estate  have  a  mortgage,  as 
security  for  his  debt,  he  can  claim  from  the  commis- 
sioners only  for  the  difference  l>etween  his  debt  and  the 
value  of  the  property  mortgaged."  The  case  likens  the 
rule  to  that  obtaining  in  bankruptcy  proceedings,  and 
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it  is  said  in  the  opinion :  "The  practice  in  cases  of  bank- 
ruptcy is  not  the  efifect  of  a  statute  provision^  but  the 
result  of  general  principles  of  equity,  whicfh  are  equally 
appU'caible  in  cases  of  insolvency,  like  the  present/^ 
Bank  v.  Lanahan,  66  Md.  461  (7  Atl.  Rep.  615),  is  a  case 
quite  in  point,  and  a  syllabus  is  as  follows:  "Under  an 
assignment  for  the  benefit  of  creditors,  the  obligation 
of  the  trustee  to  pay  a  debt  owing  by  the  assignor  does 
not  depend  on  the  state  of  the  account  ^between  the 
creditor  and  the  assignor  at  the  time  of  the  assignment, 
but  at  the  time  wiien  payment  is  m«de."  The  case  fully 
sustains  the  syllabus,  and,  on  principle,  we  disKX>ver  no 
distingiiishing  facts  from  the  case  at  bar.  The  authori- 
ties on  both  sides  are  quite  fully  collected  in;  3  Am.  & 
Eng.  Enc.  Law  (2d  ed.). 

We  have  noticed  these  cases  to  show  the  different 
views  entertained  'by  courts  as  to  the  equitable  consid-- 
erations  that  control  in  such  cases,  and  that  there  is  no 
general  rule  of  jurisprudence  to  be  violated  by  our  con- 
clusion. It  may  be  conceded  that  other  courts  have 
announced  different  views  and  conelusions  on  the  same 
suibject.  We  may  say  that  if  the  esta'te  of  the  insolvent, 
in  'the  hands  of  the  assignee,  is  to  be  treated  as  a  secu- 
rity for  all  the  creditors,  as  some  of  the  cases  treat  it, — 
and  it  is  ai>pellant's  theory  also, — ^we  see  no  way  to 
escape  the  application  of  the  general  rule  that  where  a 
creditor  has  security  on  two  funds,  and  another  creditor 
has  it  on  but  one  of  them,  equity  will  require  the  first 
creditor  to  fii  vst  exhaust  his  security  not  pledged  to  the 
other,  so  that  both  creditors  may  be  protected.  Treat- 
ing the  estate  as  property  pledged  by  the  law  for  the 
payment  of  all  the  creditors  pro  rata,  it  seems  to  us  the 
relation  of  the  api)ellan't  to  the  other  creditors  is  exactly 
that  of  the  one  with  security  on  two  funds,  on  one  of 
whidh  the  other  creditors  have  security.  In  fact,  it 
seems  to  us  the  rule  has  express  recognition  in  this 
state,  in  Wurtz  v.  Hart,  13  Iowa,  515.    It  is  thought  by 
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apipellaiit  that  the  case  te  not  in  point,  that  case  being 
in  equity,  and  this  a  proceeding  at  law;  that  the  Wurtz 
Case  is  by  one  creditor  against  another  creditor,  while 
in  this  case  the  question  is  raided  by  the  assignee.  An 
examination  of  that  case  ys411  ©how  that  the  question  is 
directly  involved  whether,  in  assignment  proceedings, 
a  creditor  with  special  security  may  be  required  to 
resort  to  such  security,  and  can  only  claim  a  dividend 
upon  the  amount  remaining  unpaid  after  exhausting 
the  proi)erty  on  which  he  lias  the  special  lien.  The  case 
answers  the  question  in  the  affirmative;,  and,  in  the 
interest  of  precision,  re-states  the  rule  in  this  way :  "Or 
this  same  rule  may  be  stated  thus:  that,  if  a  creditor  has 
two  funds  out  of  whidh  he  may  make  his  debt,  he  may 
be  required  to  resort  to  that  fund  upon  which  anoither 
creditor  has  no  lien.'^  This  is  precisely  in  accord  with 
what  we  have  before  stated  in  this  case.  The  only 
doubtful  feature  of  that  case,  as  authority  in  this,  is  the 
difference  in  the  proci^ings;  *but  the  case  states  the 
equitable  rule,  and,  by  the  general  current  of  authority, 
the  equitable  rule  obtains  even  where  the  question  is 
presented  in  the  assignment  proceedin-gs.  See  Amory 
V.  FranciSj  supra.  The  Wurtz  Case  refers  to  Dickson  v. 
Chorn,  6  Iowa,  19.  So  far  as  the  diaracter  of  the  pro- 
ceeding is  concerned,  it  is  to  be  said  that,  while  the 
issues  present  the  question  fairly  as  to  the  rule  applica- 
ble to  such  facts,  no  question  was  made,  nor  is  one  now, 
as  to  this  being  a  proper  proceeding  inl  which  to  settle 
the  rule.  We,  of  course,  determine  no  question  broader 
than  the  one  involved:  That,  because  of  the  payment 
from  the  proceeds  of  the  collateral  security,  the  claim, 
as  a  basis  for  a  dividend,  was  reduced  to  the  extent  of 
the  payment   The  judgment  is  affiembd. 
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i»  m  Nels  L.  Wbigbn  v.  The  Council  Bluffs  Insurance 

Company,  Appellant. 

Imiraiice:  fohfeitube:  Ineffective  mortgage.  A  chattel  mortgage 
covering  property  insured  is  not  such  an  authorized  incumbrance 
2  .  as  will  avoid  the  policy,  when  it  was  given  to  obtain  money  to 
take  up  a  prior  mortgage  and  discharged  eight  days  later,  upon 
the  mortgagee's  failure  to  raise  the  amount  of  the  loan  it  was 
intended  to  secure. 

Action:  after  appointment  of  receiveb.  An  action  may  be  main- 
tained against  an  insolvent  incorporation  notwithstanding  the 
appointment  of  a  receiver,  when  it  has  not  been  enjoined  by  the 
1  court  from  the  exercise  of  its  corporate  powers,  and  the  receiver 
is  not  a  necessary  party  to  the  action^  and  when  no  relief  is  asked 
against  him. 

Appeal  from  Howard  District  Court. — ^Hon.  L.  E.  Fel- 
lows, Judge. 

Friday,  January  21, 1898. 

Action  on  insurance  policy.  Trial  to  court  Judg- 
ment for  plaintiflf,  and  defendant  appeals. — Affirmed. 

Flickinger  Bros,  and  John  McCook  for  appellant. 

H.  T.  Reed  for  appellee. 

Ladd,  J. — This  action  was  begun  November  9, 
1895,  on  an  insurance  policy  issued  by  the  defendant 
November  6,  1894,  covering  furniture,  fixtures,  and 
merchandise  which  were  destroyed  by  fire  May 
13,  1895.  The  contract  of  limitations  had  not  run. 
Reed  v.  Insurance  Co.,  103  Iowa,  307.  In  the  view 
taken,  it  becomes  immaterial  whether  Nason  was 
an  adjusting  agent  for  defendant,  or  what  he  said 
or  did;  for,  if  the  existence  of  tlie  mortgage  was  not  a 
violation  of  the  conditions  of  the  policy,  the  failure  to 
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disdose  it  in  the  proof  of  loes,  if  shown,  would  not 
amount  to  fraudulent  concealment  forfeiting  all  claima 
against  the  company.  Only  the  remaining  errors 
assigned  will  be  considered. 

II.  In  the  second  count  of  the  answer  the  defend- 
ant alleged  that  on  June  5,  1895,  W.  W.  Loomie  was 
appointed  receiver  and  took  possession  of  all  the  prop 
erty  and  papers  of  the  defendant  company,  and  ha« 
since  continued  in  the  exercise  of  his  duties  as  such; 
that  said  receiver  is  a  necessary  party  to  the  determina- 
tion of  this  controversy;  that  the  court  entered 

1  an  order  requiring  all  claims  against  the  defend- 

ant to  be  filed  with  the  receiver  before  October 
5, 1895,  and  that  of  plaintiff  has  never  been  so  filed.  To 
this  count  the  plaintiff  demurred  on  two  grounds:  (1) 
This  action  is  against  the  company,  and  the  appoint- 
ment of  a  receiver  is  no  defense;  (2)  ihe  failure  to  file 
the  claim  with  the  receiver  is  not  a  defence  against 
the  company.  The  appellant  complains  of  the  action 
of  the  court  in  sustaining  this  demurrer.  It  will  be 
observed  that  there  is  no  allegation  that  the  corporation 
bad  been  dissolved,  or  that  the  court,  in  appointing  the 
receiver,  enjoined  it  from  exercising  any  of  its  corporate 
powers.  No  statute  of  this  state  limits  the  powers  of  a 
corporation  upon  the  appointment  of  a  receiver,  and 
those  of  the  defendant  were  restrained  only  by  depriv- 
ing it  of  its  property.  The  right  to  sue  and  be  sued, 
conferred  by  the  statute,  was  retained.  No  relief  was 
asked  against  the  receiver,  and  he  was  not  a  necessary 
party,  though  he  might,  in  the  discretion  of  the  court, 
be  permitted,  by  intervening,  to  interpose  any  proper 
defense  to  the  action.  The  authorities  seem  in  entire 
harmony  on  these  propositions.  See  20  Am.  &  Eng. 
Enc.  Law,  253;  Allen  v.  Railroad  Co.,  42  Iowa>  683. 

III.  The  policy  contains  this  clause:    "If  there  be 
now  or  hereafter  any  mortgage,  judgment,  lien,  or 
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incumbrance  on  or  agadnst  the  whole  or  a  part  of  the 
property  hereby  insured/'  then  the  policy  shall 
2  be  void.    The  plaintiff  executed  to  his  brother, 

A-  O.  Weigen,  a  chattel  mortgage,  February  20, 
1895,  covering  the  goods  insured  and  destroyed  by  fire, 
eecuring  the  payment  of  eight  hundred  and  ninefty-nine 
dollar®  and  twenty-five  cents,  which  was  duly  recorded. 
Eight  days  thereafter  the  mortgagee  satisfied  the  same 
on  the  margin  of  the  records,  and  returned  the  instru- 
ment to  the  mortgagor.  The  defendant  insists  that  this 
transaction  rendered  the  policy  void.  To  meet  this  con- 
tention the  plaintiff  was  permitted  to  show  that,  wne^i 
the  mortgage  was  executed,  by  agreement  of  the 
brothers,  the  mortgagee  was  to  furnish  money  to  take 
up  a  prior  mortgage  given  by  the  plaintiff  to  the  Pow- 
ere  Dry  Goods  Company,  and  in  event  of  failure  to  do  so 
he  would  cancel  this  mortgage,  and  that,  having  found 
it  impossible  to  raise  the  necessary  means,  he  satisfied 
and  returned  it  in  pursuance  of  such  agreement,  thougn 
given  to  secure  the  exact  amount  owing  him.  The 
mortgage  was  not  to  be  effective  between  the  brothers 
unless  the  mortgagee  fulfilled  his  promise  to  pay  off 
that  to  the  Powers  Dry  Goods  Company.  The  evidence 
of  this  was  competent,  because  it  went  to  the  very  con- 
sideration which  induced  the  giving  of  the  security. 
The  plaintiff,  while  bound  to  pay  his  debt,  was  not 
required,  under  the  law,  to  pledge  any  pioperty  for  it^ 
payment;  and,  having  done  so,  the  consideration  there- 
for may  be  inquired  into.  The  condition  against  liabil- 
ity in  event  of  incumbrances  was  undoubtedly  inserted 
in  the  policy  in  order  to  guard  against  any  increased 
moral  hazard.  This  court  has  held  that  a  provision 
against  subsequent  insurance  is  not  violated  when  such 
insurance  is  not  effective.  Hubbard  v.  Lisurance  Co.j 
33  Iowa,  325;  Behrens  v.  Insurance  Co,,  64  Iowa,  19. 
In  Forward  v.  Insurance  Co.,  142  N.  Y.  App.  381  (37 
N.  E.  Rep.  615),  a  bill  of  sale  executed  by  the  insured 
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without  consideration,  and  with  intent  to  defraud  cred- 
itors, was  held  not  to  be  a  breach  of  a  contract  against 
change  of  ownership  or  incumbrances.  A  deed  absolute 
on  its  face,  though  intended  only  as  a  mortgage,  was  held 
not  to  be  in  violation  of  a  condition  in  a  policy  against 
any  change  of  title  in  German  Insurance  Co.  v.  Gibe,  162 
111.  Sup.  251  (44  N.  E.  Rep.  490).  The  mortgage  did  not 
aflfect  any  interest  the  plaintiff  had  in  the  property,  and 
could  not  have  been  enforced  by  his  brother.  The  moral 
hazard  was  not  increa^^  by  it  The  incumbrance  to 
avoid  a  policy  must  be  valid,  not  merely  nominal,  and 
such  as  would  have  a  tendency  to  create  or  increase 
temptation  or  motive  for  the  destruction  of  the  prop- 
erty, or  decrease  the  owner's  interest  in  guarding  and 
preserving  it.  The  execution,  of  this  mortgage  had  no 
such  tendency.  It  was,  at  most,  merely  a  technical,  not 
a  real,  violation  of  the  terms  of  the  policy,  and  did  not 
work  a  forfeiture. — Affirmed. 


August  Mueokb,  Appellant,  v.  Joel  Barrett.  joj  413 


Jndinnents:  effect:  Boundaries,  Surveyors  were  commissioned  to 
locate  the  corner  and  boundary  line  common  to  four  sections, 
which  were  the  only  issue  raised  by  the  pleadings.  The  report 
located,  not  only  the  corner  and  lines  stated,  but  also  the  quarter 
sections.  The  court  found  the  report  correct  and  confirmed  it  as 
to  the  line  and  corner  in  dispute,  and  rendered  judgment  estab- 
lishing the  latter  as  shown  by  the  report.  Held,  that  such  judg- 
ment did  not  affect  a  quarter  section  corner  in  one  of  the  four 
sections  which  had  been  established  by  the  general  goyernment 
survey,  and  recognized  by  all  parties  interested. 

Appeal  from  Plymouth  District  Court — Hon.  F.  R.  Gay- 
NOE,  Judge. 

Friday,  January  21, 1898. 


129    644 
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Action  at  law  to  recover  the  possesflion  of  real 
estate  and  damages  for  its  detention.  There  was  a  trial 
by  the  court,  without  jury,  and  a  judgment  in  favor  of 
the  defendant.    The  plaintiff  appeals. — Affirmed. 

Ira  T.  Martin  for  appellant. 

Sammis  &  Scott  for  appellee. 

Robinson,  J. — The  plaintiff  is  the  owner  of  the 
northwest  one-fourth  of  section  numbered  14,  in  town- 
ship numbered  90  north,  of  range  numbered  45  west  of 
fifth  P.  M.;  and  the  defendant  owns  the  northeast  one- 
fourth  of  the  same  section.  The  plaintiff  claim©  that 
the  defendant  wrongfully  holds  possession  of  a  strip 
of  land  on  the  east  side  of  said  northwest  one-fourth, 
which  is  a  part  thereof,  and  is  seventeen  rode  wide  at 
the  north  end,  and  eight  rods  wide  at  the  south  end, 
containing  about  twelve  and  one-half  acres.  Judgment 
is  demanded  for  the  possession  of  that  land,  and  for  the 
sum  of  forty-five  dollars  for  each  year  of  the  time  plain- 
tiff claims  to  have  been  entitled  to  possess  and  use  it. 
The  district  court  dismissed  the  petition.  There  is  no 
material  conflict  in  the  evidence  in  this  case.  The  land 
which  belongs  to  the  plaintiff  was  a  part  of  the  Agricul- 
tural College  grant,  and  was  leased  to  Frederick 
Muecke  in  May,  1874.  Ten  years  later  it  was  patented 
to  him,  and  in  May,  1891,  he  conveyed  it  to  the  plaintiff. 
The  defendant  has  owned  the  north  one-half  of  his 
quarter  section  since  the  year  1869,  and  the  south  one- 
half  for  nine  years  preceding  the  trial  in  the  district 
court.  In  August,  1884,  one  W.  S.  Fisher  commenced 
a  procHHling  in  the  district  court  of  Plymouth  county 
against  the  plaintiff  and  the  defendant  in  this  action, 
and  other  persons,  to  have  established  the  comer  which 
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was  comman  to  sections  10,  11, 14,  and  15,  in  the  town- 
ehip  specified,  and  the  boundary  line  between  the  sec- 
tions. There  was  an  appearance  in  that  proceeding  by 
some  of  the  defendants.  Commi  ssioners  were  appointed 
to  locate  the  corner  and  boundary  lines  specified,  and 
judgment  wae  rendered  establishing  them.  The  con- 
troversy in  this  case  i«  in  regard  to  the  ecope  and  effect 
of  that  judgment  The  interest  held  at  that  time  by  the 
l>laintiflE  in  the  land  he  now  owns  does  not  appear,  but 
it  was  conceded  that  he  wa«  bound  by  the  judgment 
rendered.  It  is  also  admitted  that  prior  to  the  year 
1885  the  respective  owners  of  the  two  quarter  sections 
described  believed  the  boundary  line  common  to  them 
was  where  the  defendant  now  claims  it  to  be,  and  that 
the  occupation  of  both  tracts  had  been  fixed  by  that 
line.  But  it  is  claimed  by  the  appellant,  and  denied  by 
the  appellee,  that  the  effect  of  the  proceeding  and  judg- 
ment referred  to  was  to  establish  the  boundary  line 
now  in  dispute  where  the  appellant  claims  it  to  be. 

The  petition  of  Fisher  in  the  case  referred  to  is  as 
follows:  "Plaintiff  states  that  the  corner  common  to  the 
four  following  sections  of  land  in  said  county,  to-wit, 
sections  10, 11, 14,  and  15,  in  township  90,  range  45,  and 
the  boundary  lines  between  said  sections,  are  in  dispute, 
and  the  plaintiff  is  desirous  of  having  said  corner  and 
boundaries  permanently  established;  that  the  plaintiff 
and  the  defendants  are  the  proprietors  of  the  lands 
adjoining  said  corner,  and  lying  along  said  boundaries, 
and  are  all  of  such  proprietors,  and  will  not  enter  into 
an  agreement  to  abide  by  the  survey  of  some  surveyor 
to  establish  said  comer  and  boundaries.  Wherefore 
plaintiff  prays  that  the  court  will  appoint  a  commission 
of  one  or  more  disinterested  surveyors  to  survey  said 
sections,  as  provided  by  law,  and  to  permanently  estab- 
lish said  corner  and  the  boundaries  of  and  between 
said  sections,  to-wit,  the  comer  lying  and  being  the 
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common  comer  of  Bections  10,  11,  14,  and  15,  in  town- 
ship 90,  range  45,  and  the  section  line  boundary  running 
north  and  south  between  sections  10  and  11,  and 
between  sections  14  and  15,  and  the  section  line  running 
east  and  west  between  sections  10  and  15  and  sections 
11  and  14,  and  to  apportion  the  costs  of  said  survey  and 
this  suit  among  the  parties  according  to  their  respective 
interests/'  The  answer  to  that  i)etition,  filed  by  the 
plaintiff  in  this  case  and  one  other,  denied  that  the  com- 
mon comer  of  the  section  specified  and  the  boundary 
lines  between  them  were  in  dispute,  and  alleged  that 
they  were  where  they  should  be,  and  where  they  were 
located  by  the  goremment  survey.  A  judgment  estab- 
lishing  the  "said  comer  and  boundary  lines  where  they 
now  are''  was  asked.  The  commission  which  was  issued 
to  the  surveyors  directed  them  to  survey  the  sections 
specified,  "and  locate  and  establish  the  comer  common 
to  said  sections;  to  also  locate  and  establish  the  north 
and  south  boundary  lines  between  said  sections  10  and 
11,  and  between  said  sections  14  and  15,  and  the 
boundary  line  running  east  and  west  between  said 
sections  10  and  15  and,  said  sections  11  and  14,  as  pro- 
vided by  law."  In  executing  the  commission,  the  sur- 
veyors located  not  only  the  section  comers  in  the 
boundary  lines  they  were  directed  to  fix,  but  also  the 
quarter  section  comers;  and  their  report  showed  that 
fact  The  district  court  found  that  the  report  and  sur- 
veys were  correct,  and  the  report  "of  the  lines  and 
comers  in  dispute"  was  approved  and  confirmed,  and  it 
was  ordered  "that  the  lines  and  boundaries  in  dispute, 
to- wit,  the  comer  common  to  sections  10, 11, 14,  and  15, 
township  90,  range  45,  in  said  county,  and  the  section 
lines  between  said  sections,  be,  and  the  same  are  fixed 
and  established  as  shown  in  said  report  and  in  the  plat 
attached  thereto,  and  are  declared  to  be  the  legal  and 
permanent  comer  and  boundaries  therein  shown  for- 
ever."   After  that  judgment  was  rendered,  the  plaintiff 
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caused  a  stone  to  be  located  at  what  he  claimed  to  be 
the  southeast  comer  of  his  land.  It  is  agreed  that  the 
stone  thus  placed  correctly  marks  the  center  of  the  sec- 
tion as  ascertained  from  the  survey  which  was  made  by 
the  commjfisioners  appointed  by  the  court  in  the  Fisher 
Case;  but  the  stone  is  eight  rods  east  of  the  south  end 
of  the  boundary  line  to  which  defendant  claims,  and  the 
quarter  comer  established  by  the  commissioners  in  the 
north  boundary  line  of  the  section  is  seventeen  rods  east 
of  the  north  end  of  the  boundary  line  to  which  defend- 
ant claims.  We  are  required  to  determine  whether 
the  judgment  rendered  in  the  Fisher  Case  established 
the  boundairy  line  in  controversy  in  this  action.  The 
survey  made  in  that  case  was  involved  in  Fisher  v. 
Muecke,  82  Iowa>  547,  but  that  case  involved  the  true 
location  of  the  boundatpy  line  between  the  northwest 
one-fourth  of  section  14  and  the  northeast  one-fourth  of 
section  15,  and  as  that  boundary  was  an  exterior  one, 
common  to  the  two  sections,  the  question  decided  in 
that  case  is  not  the  one  which  is  controlling  in  this  case. 

A  careful  examination  of  the  record  in  the  Fisher 
Ca5^,submitted  to  us,  fails  to  show  that  it  involved  any 
controversy  whatever  in  regard  to  the  boundary  line 
now  in  question.  The  petition  only  asked  that  the 
corner  common  to  the  four  sections  specified,  and  the 
boundary  lines  between  those  sections,  be  established, 
and  the  judgment  rendered  granted  that  relief  only. 
It  is  true,  the  surveyors  had  located  some  comers  which 
were  not  in  dispute,  but  their  action  in  that  respect  was 
not  confirmed  by  the  judgment,  which  was  limited  to 
the  corner  and  boundaries  in  dispute.  The  petition 
did  not  allege  that  the  quarter  comer  in  the  north 
boundary  line  of  section  14  was  in  dispute,  nor  ask  that 
it  be  established.  Therefore,  it  was  not  within  the  pur- 
view of  the  judgment  rendered,  unless  it  was  necessarv 
to  establish  that  corner  in  order  to  locate  and  estab- 
lish the  north  boundary  line  of  the  section.    It  is  true, 
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the  location  of  that  line  was  neceesarily  governed  by 
the  location  of  the  corner;  but,  as  none  of  those  were 
alleged  to  be  lost  excepting  the  one  common  to  the  four 
sections  specified,  it  was  fair  to  presume  that  the  loca- 
tion of  the  lines,  so  far  as  they  were  not  dependent  upon 
the  lost  corner,  would  be  fixed  by  the  corners  which  were 
not  lost  Moreover,  the  location  of  the  north  boundary 
line  of  section  14  would  not  be  affected  by  the  location 
of  the  north  quarter  corner,  whether  it  be  at  the  point 
at  which  the  plaintiff  claims  it  should  have  been 
located,  or  at  a  point  seventeen  rods  further  west,  so 
long  as  it  occupied  the  same  relative  position  with 
respect  to  distance  north  and  south. 

It  is  to  be  observed  in  this  connection  that  although 
both  the  plaintiff  and  the  defendant  were  parties  to  the 
proceeding  by  Fiwher,  the  defendant  did  not  appear 
thereto,  and  no  attempt  was  made  to  have  adjudicated 
any  controversy  between  the  several  defendants.  The 
original  notice  served  on  Barrett  only  notified  him  that 
Fisher  sought  to  have  established  one  lost  corner,  and 
to  have  fixed  the  boundaries  between  the  sections  to 
which  the  lost  corner  was  common.  The  petition  fol- 
lowed the  notice,  and,  as  the  relief  demanded  did  not 
requii^  the  location  of  the  comer  in  controversy  in  this 
action,  the  court  was  not  authorized  to  establish  it,  and, 
as  we  have  seen,  did  not  attempt  to  do  so. 

The  appellant  has  called  our  attention  to  several 
authorities  in  regard  to  the  effect  of  an  adjudication 
upon  all  matters  which  were  necessarily  involved  in 
the  litigation,  or  which  might  have  been  determined  by 
it;  but,  in  our  opinion,  none  of  the  authorities  cited  are 
applicable  to  the  undisputed  facts  of  this  case.  The 
north  quarter  corner  in  question  appears  to  have  been 
established  by  the  survey  of  the  general  government,. at 
the  point  for  which  the  appellant  contends,  and  to  have 
been  recognized  by  all  parties  in  interest  as  the  true 
comer,  until  the  judgment  in  the   Fisher  Case  v^as 
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rendered.  The  district  court  was  authorized  and 
required  by  the  evidence  to  find  that  the  corner  so 
recognized  was  not  affected  by  the  judgment  rendered 
in  that  case,  and  we  find  no  ground  upon  which  its  judg- 
ment in  this  case  can.  be  disturbed.    It  i©  therefore 

AFFIRMED. 


W.  J.  Pratt^  Appellant,  v.  C.  C.  Prouty. 

Interpretation  of  Contractg:  byidencb.  The  testimony  of  parties  as 
3  to  how  they  understood  an  unambiguous  instrument,  is  inadmissi- 
8    ble. 

SA.ME.    The  acts  of  the  parties  to  a  contract.  Ulustrating  their  under- 
3    standing  of  it,  may  be  shown  to  aid  the  court  in  arriving  at  a 
proper  interpretation. 

Sake.    The  proviso  in  an  option  for  the  purchase  of  enough  of  the 

3  gtock  of  one  of  the  parties  in  a  corporation  to  reduce  his  holding 
to  one-third  of  tlie  whole  capital  stock,  that  the  stock  shall  be 
purchased  at  par  in  amount?  of  ten  thousand  dollars  at  the  end 

8  of  each  business  year,  after  a  dividend  has  been  declared  and  paid 
on  the  stock,  will  be  construed  merely  to  fix  that  sum  as  the 
greatest  amount  of  stock  that  can  be  demanded  in  any  one  year, 
especially  where  the  parties  have  practically  so  construed  it 

Joint  Contracts.    The  consent  of  all  the  persons  to  whom  an  option 

for  the  purchase  of  stock  of  a  corporation,  in  which  they  are  all 

interested,  is  given  by  an  agreement  to  sell  and  deliver  to  them  a 

1    specified  amount  of  stock,  in  tlie  number  of  shares  to  each  that 

4  they  may  agree  upon,  is  necessary  to  the  exercise  of  the  option  by 
any  one  of  them,  although  one  or  more  of  them  has  disposed  of 
his  interest  in  the  corporation. 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Saturday,  January  22,  1898. 

Action  for  damages  for  failure  to  sell  and  deliver 
cert^n  shares  of  stock.  Trial  to  jury.  Verdict  and 
Judgment  for  defendant.    Plaintiff  appeal?;.—  Affirmed, 
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Earle  &  Prouty  for  appellant. 

Cummins,  Hewitt  &  Wright  for  appellee,  • 

Waterman,  J. — As  to  many  of  the  facts  presented 
by  appellant,  theipe  iE  no  dispute.  We  may  state  the 
case  in  this  way:     In  November,  1888,  plaintiff  and 

defendant,  together  with  Isaac  W.  Aikin  and  P. 
1  H.  Skinner,  incorporated  ae  the  Prouty  &  Pratt 

(Company,  for  the  purpose  of  carrying  on  a  whole 
sale  grocery  business  in  Des  Moines,  Iowa,  The  capital 
stock  of  the  corporation  was  one  hundred  and  sixty-two 
thousand  dollars,  divided  into  three  hundred  and 
twenty-four  shares,  of  five  hundred  dollars  each,  which 
were  held  by  the  diflferent  parties  in  the  following 
amounts:  Defendant,  one  hundred  and  eixty-four 
shares;  plaintiff,  one  hundred  and  eight  shares;  leaac 
W.  Aikin,  fifty  shares;  P.  H.  Skinner,  two  shaxee.  At  or 
about  the  time  of  the  incorporation  of  said  company,  an 
agreement  wae  entered  into  by  defendant,  a  copy  of 
which  is  as  follows:  ^*Des  Moines,  Iowa,  Nov.  24, 1888. 
In  consideration  of  one  dollar  in  hand  paid,  I  hereby 
agree  to  sell  to  W.  J.  Pratt,  Isaac  W.  Aikin,  and  P.  H. 
Skinner,  my  associate  partners  in  the  Prouty  &  Pratt 
Co.,  enough  of  the  capital  stock  that  I  may  hold  in  said 
Co.  to  reduce  my  capital  stock  to  one-third  of  the  whole 
capital  stock  in  said  C5o. :  provided,  said  stock  is  to  be 
purchased  by  said  W.  J.  Pratt,  Isaac  W.  Aikin  and  P. 
H.  Skinner  at  par,  in  amounts  of  ten  thousand  dollars, 
at  the  end  of  each  business  year  of  said  Co.,  after  a  divi- 
dend has  been  declared  and  paid  on  said  stock;  and  I 
further  agree  to  sell  and  deliver  to  the  above  parties  the 
ten  thousand  dollars  stock  in  the  number  of  shares  to 
each  that  they  may  agree  upon.    C.  C.  Prouty." 

It  is  claimed  by  the  appellant  that  the  trial  court 
erroneously  construed  this  conti^ct  as  providing  that 
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plaintiff  and  his  associates,  Aikin  and  Skinner,  could  call 
each  year  for  exactly  the  amount  of  ten  thousand  dol- 
lars of  said  stock, — ^no  more  and  no  leesw  We  are  by  no 
means  sure  that  the  record  shows  the  lower  court  to 
have  BO  confltrued  the  contract  We  are  called  upon, 
however,  to  give  our  interpretation  of  it  It  must  be 
admitted  that  the  ten  thousand  dollans  mentioned  in 
the  contract  was  a  limitation  of  some  kind.  Was  it 
meant  to  limit  the  purchaser's  rights  to  exactly  ten 
thousand  dollars  worth  of  said  stock,  or  did  it  mean 
that  no  less,  or  that  no  more,  than  ten  thousand  doUarH 
in  amount  was  to  be  taken  in  any  one  year?  Appellani 
says  it  could  not  have  been  a  restriction  to  the  exact 
amount  stated,  because  defendant  held  twenty-eight 
thousand  dollars  more  than  one-third  of  the  stock,  and 
to  say  that  the  purchaser  could  demand  only  the  par- 
ticular sum  of  ten  thousand  dollars,  would  be  to  deprive 
him  or  his  associates  of  the  ability  to  get  the  whole  of  the 
surplus  offered  them  in  this  agreement;  for,  after  two 
calls,  there  would  remain  a  sum  of  but  eight  thousand 
dollars  in  defendant's  hands.  He  insists  that  the  agree- 
ment meant  that  no  less  than  ten  thousand  dollars 
should  be  demanded  at  any  one  time.  But  we  think  this 
leaves  him  in  the  same  dilemma  he  has  stated  as  arising 
from  the  construction  which  he  says  was  given  by  the 
lower  court.  Plaintiff  claims  to  have  demanded  ten 
thousand  the  first  year,  and  a  like  sum  the  second  year. 
This  would  leave,  under  his  construction,  a  remainder  of 
eight  thousand  dollars,  which  could  never  be  obtained. 
We  suggest  that  the  ten  thousand  dollars  mentioned 
was  an  amount  that  could  not  be  exceeded;  that  it  was 
fixed  as  the  largest  sum  that  could  be  demanded  in  any 
one  year.  Let  us  look  at  the  contract  in  the  light  of 
this  suggestion.    One  of  the  firet  provisions  governing 
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the  construction  of  a  written  instrument  m  that  it 
should  be  interpreted,  if  possible,  so  as  to  eflfectu- 
2  ate  the  intention  of  the  parties.     When  it  is 

ascertained  what  the  parties  intended,  the  con- 
tract will  be  construed  so  as  to  carry  out  that  intent, 
as  far  as  the  language  employed  will  admit  To  dis- 
cover the  intent,  we  can  con-sider,  not  only  the  written 
instrument  and  its  subject-matter,  but  the  situation  of 
the  parties,  and  the  circumstances  surrounding  them, 
at  the  time  tlie  contract  was  made.  Field  v.  Schricher, 
14  Iowa,  119;  Jacobs  v.  Jacobs,  42  Iowa,  600.  This  was 
a  unilateral  agreement  The  defendant  was  bound  to 
aell.  The  plaintiff  was  under  no  obligation  to  buy.  The 
price  fixed  for  the  stock  was  its  face,  or  par,  value. 
Plaintiff,  of  course,  would  not  exercise  his  option  to 
purchase  unless  the  stock  should  be  worth  more  than 
this.  The  greater  the  value  of  the  stock,  the  more  of  it 
the  plaintiff  would  naturally  want;  and,  for  like  reason, 
the  lessi  of  it  defendant  would  care  to  dispose  of.  View- 
ing the  matter  in  this  light,  it  is  but  reasonable  to 
think  that  defendant  would  fix  a  limit  to  the  amount 
that  he  was  willing  to  part  with  in  any  one  year.  This 
construction,  we  think  the  evidence  shows,  is  in  accord 
with  the  understanding  of  the  parties.  The  best  evi- 
dence of  how  the  parties  to  an  agreement  understand 
its  terms  is  afforded  by  their  acts  under  it,  and  these 
may  be  shown  in  order  to  aid  the  court  in  arriving  at 
a  proper  interpretation.  Thompson  v,  Locke,  65  Iowa, 
429.  Plaintiff  claims  that  this  stock,  when  he  made  his 
first  demand,  had  earned  for  that  year  eleven  and  one- 
half  per  cent,  net,  making  it  worth  a  considerable  sum 
above  the  price  he  was  to  pay,  and  at  the  end  of  the 
second  year  it  had  earned  net  twenty-three  per  cent.; 
yet  he  demanded  each  time  just  ten  thousand  dollars 
in  amount  It  is  difficult  to  believe  that  plaintiff  did 
not  trj'  to  get  all  that  he  considered  he  was  entitled  to 
of  the  stock  that  was  yielding  such  handsome  returns. 
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As  we  have  already  said,  we  do  not  find  in  the  record 
that  the  lower  court  gave  the  contract  the  construction 
alleged  by  plaintiff.    There  is  nothing  in  the  instruc- 
tions to  indicate  that  it  interpreted  the  agree- 

3  ment  differently  from  what  we  do.    The  instru- 
ment does  not  appear  ambiguous  in  its  terms. 

The  rulings  of  the  trial  judge  excluding  the  state- 
ments of  the  parties  as  to  how  they  understood  the 
words  they  had  used,  were  correct 

We  have  devoted  this  much  attention  to  the  con- 
struction of  this  agreement  because  we  think,  notwith- 
standing the  special  verdict  which  was  rendered  by  the 
jury,  that  the  plaintiff  might  have  been  prejudiced  by 
an  erroneous  interpretation  of  the  option  given  by 
defendant;  but  we  are  quite  clear  that  every  other 
question  in  the  case  is  disposed  of  by  the  find- 

4  ings  of  the  jury.  In  response  to  special  inter- 
rogatories submitted,  the  jury  found  that  plain- 
tiff made  no  demand  for  stock  at  the  end  of  the  first 
year,  and  that  he  did  not  have  the  consent  of  Aikin  and 
Skinner  to  take  the  stock  at  the  enfl  of  the  second 
year.  While  Aiken  had  disposed  of  his  stock  during 
the  second  year,  he  was  still  a  party  to  this  agreement, 
and  his  consent  was  necessary  to  give  validity  to  plain- 
tiflPs  demand.  There  was  testimony  to  sustain  these 
findings  and  we  have  no  disposition  to  interfere  with 
them.   For  the  reasons  given,  the  judgment  below  will 

be  AFFIRMED. 


J.   T.   Williams  v.   B.   C.    Hamilton    and    Maggie 
Hamilton,  Appellants. 

Contract:    reformation.    A  unilateral  mistake,  unaccompanied  by  .^^ 

1-2  fraud  of  the  other  party,  as  to  the  contents  or  legal  effect  of  an  'i26  719/ 

B-4  instrument  does  not  justify  its  reformation.    Such  mistake  must 
be  mutual  to  warrant  reformation. 
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Same.    A  unilateral  mistake  of  law,  accompanied  by  fraud  on  the 
1-2  part  of  tbe  otk^  party,  may,  under  some  circumstances,  author- 
8    ize  the  reformation  of  a  contract. 

Same.    An  illiterate  party,  who,  with  the  knowledge  of  the  other 

1  party,  relied  upon  the  latter  to  embody  their  oral  agreement  in  a 

2  written  instrument,  is  not  precluded  from  haying  the  written 
8    instrument  reformed  to  conform  to  their  understanding,  because 

4  it  was  read  over  to  him  before  it  was  executed,  and  he  mentioned 

5  certain  omissions,  but  was  assured  by  the  other  party  that  he  had 
embodied  eyerything  they  had  agreed  on. 

Ratification.    To  preclude  a  party  from  obtaining  a  reformation  of 
a  written  contract,  on  the  ground  that  he  ratified  it  after  its  execu- 

6  tion,  it  must  appear  that  he  knew  of  and  understood  the  contents 
of  the  iRstrument  at  the  time  he  is  claimed  to  haye  ratified  it. 

lanoeeiit  Purchaser:    reformation.    A  wife  was  not  a  bona  fide 
purchaser  of  land  from  her  husband,  where  she  was  conyersant 

7  with  the  terms  on  which  he  bought  the  land,  and  the  conyeyance 
to  her  was  in  furtherance  of  an  attempt  to  procure  the  property 
for  an  inadequate  consideration. 

Appeal  from    Greene   District    Cot^r^.— Hon.    S.    M* 
Blwood,  Judge. 

Saturday,  January,  22, 1898, 

Suit  Im  equity  to  rescind  and  set  aside  a  conlxact  for 
the  exchange  of  real  estate  because  of  fraud,  or  to 
reform  the  contract  because  of  mistake,  and  to  recover 
the  remainder  of  the  consideration  due  on  the  instru- 
ment as  reformed.  The  trial  court  decreed  reformation 
and  awarded  damages  as  prayed,  and  defendanta 
api)eal. — Affirmed. 

Bishop,  Bo  wen  dk  Fleming  for  appellants. 

J5.  0.  Clark,  Bussell  &  Toliver,  and  M.  W.  Beach 
for  appellee. 

Deemer,  C.  J. — ^After  some  negotiations  between 
plaintiff  and  defendant  B.  C.  Hamilton  with  reference 
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to  the  exchange  of  real  estate,  they  entered  into  a  writ- 
ten contract,  of  which  the  following  is  a  copy: 

"To  Whom  It  May  Concern:  This  is  to  certify  that 
we  have  thka  day  Altered  an  agreement  whereby  J.  T. 
Williams  will  sell  and  convey  unto  Dr.  B.  C.  Hamilton 

one  hundred  and  seventy-six  acres  of  land, 
1  described   as  follows,   to-wit:     The   northeast 

fraction  of  the  northwest  quarter  of  section  2,  of 
Glidden  township,  Carroll  county,  Iowa,  containing 
fifty-eight  acres;  also,  south  half  of  northeast  quarter; 
also,  north  half  of  north  half  of  southeast  quarter  of 
section  2,  in  Glidden  township,  Carroll  county,  Iowa. 
The  said  Dr.  B.  C.  Hamilton  agreeing  to  give  me,  in  pay- 
ment for  same,  one  bouse  and  four  lots  situated  in  S. 
&  S.  addition  of  Scranton,  Iowa;  also,  sixteen  head  of 
shoate, — ^the  a;bove  valued  at  one  thousand  seven  hunr 
dred  dollars;  also,  two  thousand  five  hundred  dollars 
worth  of  accounts  and  notes;  the  said  J.  T.  Williams 
agreeing  to  return  to  the  said  B.  C.  Hamilton  all  money 
or  accounts  left  after  collecting  the  one  thousand  nine 
hundred  dollars,  the  sum  total  being  three  thousand 
five  hundred  dollars;  the  said  B.  C.  Hamilton  guaran- 
teeing the  said  amounts  to  "be  true  and  correct  in  all 
resi>ects,  and  giving  two  years  for  collection,  but  not 
guaranteeing  the  payment  of  same. 

B.  C.  Hamilmon, 

his 

J.  T.    X  Williams, 

mark. 

'^Witnesses:   Charles  Bowley,  Nellie  Rowley. 

"Dated  at  Scranton  aty,  Iowa,  2,  21, 1891.'' 

Plaintiff  claims  that  the  contract  was  induced  by 
fraud,  in  that  defendant  represented  that  the  town  lots 
were  worth  one  thousand  six  hundred  dollars,  and  had 
cost  him  that  amount,  whereas,  in  truth  and  in  fact, 
they  were  worth  and  had  cost  but  nine  hundred  dollars; 
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and  that  the  accounts  and  notes  referred  to  in  the  con- 
tract were  correct,  and  were  again^  persons  of  good 
credit  and  financial  standing,  and  would  be  paid  within 
one  year,  whereas,  in  truth,  the  said  accounts  and  notes 
were  incorrect  and  untrue,  and  were  again-st  persons 
of  poor  credit  and  standing.  Plaintiflf  further  alleged 
t  hat  defendant  agreed  to  assign  the  notes  and  accounts 
.0  him  as  security  for  the  payment  of  one  thousand- 
eight  hundred  dollars,  inducing  him  to  believe  that  such 
security  would  be  better  than  a  mortgage  upon  the 
property,  and  that,  when  the  contract  was  reduced  to 
writing  by  defendant,  he  (defendant)  pretended  to 
embody  this  condition  therein,  and  stated  to  plaintiflf 
(who  is  illiterate,  und  unable  to  either  read  or  write) 
that  the  contract,  as  so  writteni,  contained  all  of  the 
oral  contracts  previously  made,  whereas,  in  truth,  it  did 
not  set  forth  the  true  agreement,  but  contained  a  clause 
absolving  defendant  from  future  liability  on  account  of 
the  notes  and  accounts;  that  defendant  intentionally 
omitted  from  the  written  contract  his  oral  promise  to 
pay  one  thousand  eight  hundred  dollars  in  cash  within 
two  years  from  the  date  of  the  contract,  and  his  further 
promise  to  assign  two  thousand  five  hundred  dollars 
worth  of  accounts  and  notes  as  security  for  this  pay- 
ment; and,  taking  advantage  of  plaintiflf'si  ignorance, 
fraudulently  and  intentionally  wrote  the  contract  as  it 
now  appears;  that  plaintiflf  believed  from  defendant's 
statements  that  the  written  contract  contained  the  oral 
agreement  theretofore  made,  and  was  thereby  induced 
to  sign  the  same.  Plaintiflf  further  charges  that  he  con- 
veyed the  land  called  for  by  the  contract  to  B.  O.  Ham- 
ilton, who  in  turn  conveyed  the  same  to  Maggie 
Hamilton,  but  that  this  last-named  conveyance  was 
made  with  intent  to  wrong  and  cheat  him  out  of  the 
purchase  price.  He  further  alleges  that  he  received  a 
conveyance  of  the  town  lots,  the  personal  property 
^led  for  by  the  contract,  and  an  assignment  of  notes 
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and  a<;t?ounts,  but  that  said  notes  and  accounts  were 
not  worth  to  exceed  eeven  hundred  and  twenty  dollars 
and  fifty  cents,  which  was 'the  amount  actually  collected 
thereon.  He  further  pleaded  a  rescission  odf  the  con- 
tract, and  asked  that  def endanits  be  ordered  to  reconvey, 
or  that  the  written  contract  be  reformed  to  express  the 
true  agreement  of  the  piarties,  and  that  he  have  judg- 
men  for  the  remainder  of  the  one  thousand  eight  hun- 
dred dollarsi  agreed  to  be  paid.  The  'trial  court  denied 
the  prayer  for  rescisision,  but  decreed  a  reformation  of 
the  contract,  and  awarded  plaintiff  the  balance  of  the 
one  thousand  eight  hundred  dollars.  A«  plaintiff  is  con- 
tent with  this  conclufrfon,  and  does  not  appeal,  we  have 
only  to  consider  the  correctness  of  the  decree  reforming 
the  contract.  If  the  decree  is  right  as  to  the  reformat 
tion,  then  it  should  be  affirmed,  for  there  is  no  doubt 
that  the  award  of  compensation  thereunder  is  correct. 

It  appears  from  the  evidence  that  plaintiff  is  an 
ignorant  man,  unable  to  read  or  Avrite,  and  that  defend- 
ant gained  his  confidence  through  a  claim  of  religious 
brotherhood.  True,  plaintiff  had  theretofore  managed 
a  farm,  in  rather  a  small  way,  and  had  accumulated 
sufficient  to  satisfy  the  necessities  of  life,  with  enough 
remaining  to  induce  him  to  seek  life  in  town.  He  was 
introduced  to  defendant  as  one  who  had  town  property 
to  exchange  for  land.  After  some  negotiations,  the 
parties  each  viewed  the  lands  and  lots  of  the  other,  and 
propositions  pro  and  con  were  made,  resulting  in  an 
agreement  for  exchange.  Plaintiff  valued  his  lands  at 
twenty  dollars  per  acre;  and  defendant,  his  lots,  at  one 
thousand  six  hundred  dollars.  Finally  it  was  agreed 
that  plaintiff's  property  was  to  be  taken  at  three  thou- 
sand five  hundred,  and  defendant's  at  one  thou, 
sand  six  hundred  dollars.  Defendant  was  also  to  give 
plaintiff  personal  property  valued  at  one  hundred  dol- 
lars, and  was  also  to  assign  to  him  notes  and  accounts 
to  the  amount  of  two  thousand  five  hundred  dollars, 
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Wliether  this  assignment  was  absolute,  or  was  intended 
as  security  for  the  remainder  of  the  purchaee  price,  is 
one  of  the  questions  in  dispute.  We  are  constrained 
to  believe  that  plain'tiff's  version  of  the  matter  is  cor- 
rect—as it  is  the  more  reasonable — and  that  the  assign- 
ment was  to  be  as  security  for  one  thousand  eight 
hundred  dollars  which  defendant  agreed  to  pay  as  the 
remainder  of  the  consideratioB  for  the  land.  But  this 
does  not  determine  the  controversy,  for  the  reason  that 
the  oral  contract  was  presumptively  merged  into  the 
written  one,  which  is  set  out  at  the  beginning  of  this 
opinion,  and,  unless  it  was  made  under  such  circum- 
stances as  to  justify  its  reformation,  plaintilBf  must  fail. 
We  are  well  satisfied  that  plaintiff  was  mistaken 

2  as  to  the  comtents  or  legal  effect  of  the  instru- 
ment when  he  signed  it.    But  this,  in  itself,  is 

not  suflScient  to  justify  reformation.  Defendant  must 
also  have  been  mistaken  as»  to  its  contents  or  legal 
effect,  or  must,  with  knowledge  of  plaintiff's  erroneous 
conclusion,  have  been  guilty  of  such  fraud  or  inequita- 
ble conduct  as  will  justify  reformation.    After 

3  Hamilton  had  reduced  the  contract  to  writing, 
he  read  it  to  Williams,  and  Williams  thereupon 

remarked  that  he  did  not  just  understand  it;  that  there 
was  one  thing  mentioned  that  it  did  not  say  anything 
about,  as  he  understood  it,  and  that  was  that,  if  he  did 
not  get  his  money  in  two  years,  he  did  not  see  anything 
about  what  Hamilton  would  do.  To  which  Hamilton 
said,  "Brother  Williams,  I  guarantee  it  covers  every- 
thing we  have  agreed  on."  Williams  ^then  remarked, 
**If  that  is  so,  it  is  all  right,"  and  thereupon  signed  the 
contract.    This  may  have  been  a  mistake  of  law, 

4  taken  advantage  of  by  Hamilton.    But  it  is  well 
settled  that  a  mistake  of  law  may,  under  certain 

circumstances,  afford  ground  for  relief  in  equity.  Lee 
t\  Percival,  85  Iowa,  639;  Whmns  v.  Huyck,  71  Iowa, 
459;  Stajford  v.  Fetters,  55  Iowa,  484,  and  cases  cited. 
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Api)ellants  contend,  however,  that  appellee  was  negll- 
genit  in  signing  the  contract  without  informing  himself 
as  to  its  contents  or  legal  effect,  and  that  he  cannot 
have  relief.  It  must  he  remembered  that  appellee  could 
neither  read  nor  write,  and  that  he  was  compelled  to 
rely  upon  the  api)ellant  for  a  correct  reading  of  the 
instrument.    Had  he  signed  it  without  informing 

5  himself  of  its  contents,  or  had  he  signed  after 
hearing  it  read,  and  without  more,  there  is  no 

dou'bt  that  his  negligence  would  have  barred  him  of 
recovery,  under  the  rule  announced  in  Glenn  v.  Statler, 
42  Iowa,  107,  and  McCormack  v.  Molburg,  43  Iowa,  561, 
and  other  like  cases.  But  the  appellee  did  not  do  this. 
On  the  contrary,  he  called  attention  to  what  he  sup- 
posed was  an  omission  in  the  contract,  and  was  assured 
by  appellant  that  it  covered  everything  agreed  upon. 
Here,  then,  was  a  mutual  mistake  as  to  the  legal  effect 
of  the  terms  used,  or  mistake  on  the  part  of  appellee 
coupled  wJth  fraud  or  inequitable  conduct  on  the  part 
of  appellant  Appellant  knew  liiat  appellee  was  rely- 
ing upon  himi  to  properly  express  the  terms  of  the  oral 
agreement  in  the  writing,  ajid  it  was  his  duty,  under 
the  circumstances  disclosed,  to  correctly  represent  the 
condition  and  effect  of  the  written  instrument.  In 
relying  upon  this  representation,  appellee  was  not  neg- 
ligent, and  the  insltrument  should  be  reformed  to 
exi)Tess  the  agreement  as  represented. 

Appellants  further  contend  that  appellee  after- 
wards ratified  the  agreement  as  written.    A  few  days 
after  the  making  of  the  agreement,  the  parties  met  to 
carry  it  out.    Present  at  this  meeting,  besides 

6  the  parties,  was  a  notary  public,  and  a  minister 
of  the  denomination  to  which  both  belonged. 

Deeds  and  bills  of  sale  were  made  out  in  execution  of 
the  contract,  and  the  contract  was  read  over  to  the 
parties.  Just  how  Myers,  the  minister,  came  to  be  there, 
is  not  definitely  shown,  although  we  incline  to  the  belief 
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that  it  was  at  the  request  of  Williams  to  witness  some 
of  the  papers.  In  any  event,  he  signed  one  of  the  deeds 
as  a  witness.  Just  prior  to  the  execution  of  the  papers 
in  consummation  of  the  agreement,  Williams  and  Myers 
withdrew  to  one  side,  and  had  some  conversation  about 
them.  Myers  did  not,  however,  read  the  contract  to 
Williams,  nor  is  there  any  evidence  that  he  explained, 
or  attempted  to  explain^  it  to  him.  That  he  did  look 
over  the  deeds  and  other  instruments  seems  clear,  but 
there  is  no  evidence  that  he  understood  the  purport  of 
the  written  instrument,  or  that  he  in  any  way  or  manner 
indicated  to  Williams  its  effect.  Before  there  could  be 
any  ratification  on  the  part  of  Williams,  it  must  appear 
that  he  knew  and  understood  the  contents  of  the  pai)er 
which  it  is  claimed  he  ratified.  As  there  is  no  showing 
of  any  such  knowledge,  there  was,  of  course,  no  ratifica- 
tion. 

Appellant  Maggie  Hamilton  contends  'that  the 
decree,  which  established  a  lien  upon  the  property  for 
the  amount  of  the  judgment,  is  erroneous,  for  the  reason 
that  she  is  a  bona  fide  purchaser  for  value,  and  without 
notice.  An  examination  of  the  evidence  leads  us 
7  to  believe  that  she  was  conversant  with  the 

terms  of  the  oral  agreement,  and  that  the  con- 
veyance to  her  was  in  furtherance  of  an  attempt  to  pro- 
cure the  property  without  paying  an  adequate  consider- 
ation therefor. 

We  have  gone  to  the  transcript  for  a  better  under- 
standing of  the  record,  and,  while  we  have  not 
attempted  to  set  out  the  evidence  upon  which  we  base 
our  conclusions,  we  have  given  the  case  careful  con- 
sideration, and  find  the  ultimate  facts  to  be  as  stated. 
There  are  many  circumstances,  small  in  themselves, 
which  point  to  the  correctness  of  the  conclusion 
reached.  And,  as  the  decree  of  the  district  court  is 
manifestly  equitable  and  just,  it  is  affirmed. 
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Frank  Sigmond,  et  al,  Appellants,  v.  Mary  M.  Bbb-     ^^Jm 
BER,  et  al,  Appellees. 

Appeal;    harmless  bbbob.    PlaintifEs  could  not  be  harmed  by  an 
order  requiring  their  petition  to  be  made  more  specific,  but  not 

1  changing  the  efiCect  of  the  original  averments,  where  a  demurrer 
was  sustained  to  the  petition  as  amended,  because  not  stating  a 
cause  of  action. 

Exeeators  and  Administrators:    jubisdiotiok  to  ordbb  bZle.    An 
order  directing  an  administrator  to  sell  the  real  property,  includ- 

2  ing  the  homestead,  to  pay  claims  against  the  estate,  though  erro- 
neous, is  not  void  for  want  of  jurisdiction. 

Appeal  from  Linn  District  Court. — Hon.  William  Q-. 
Thompson,  Judge. 

,    Saturday,  January  22,  1898, 

The  following  are  the  material  averments  of  the 
petition  as  amended:  The  plaintiffs  are  the  children 
and.  heirs  of  Christopher  Sigmond,  deceased,  who  died 
testate  December  10, 1894,  seized  of  about  one  hundred 
and  seventy-two  acres  of  land,  which  included  a  home- 
stead of  forty  acres.  By  his  will  he  devised  to  his 
widow,  now  defendant  Mary  M.  Bebber,  the  control 
and  possession  of  all  his  property,  real  and  personal^ 
as  long  as  she  should  live  and  remain  his  widow,  with  a 
right  of  disposal,  except  as  to  the  real  estate,  which 
under  no  circumstances  was  to  be  sold  or  mortgaged, 
except  that,  in  the  event  of  the  marriage  of  his  widow, 
then  all  the  property  was  to  be  sold,  real  and  personal, 
the  widow  to  take  one-third,  and  the  balance  to  go  to 
his  children  in  a  manner  specified.  It  further  appears 
from  the  petition  that  the  widow  was  duly  appointed 
administratrix  of  the  estate;  that  she  did  not  elect  to 
take  according  to  the  law,  and  waive  the  provisions  of 
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the  will  in  her  favor;  that  in  October,  1887,  as  adminis- 
tratrix, she  applied  to  the  court  for  an  order  to  mort- 
gage all  of  said  real  estate  for  the  payment  of  the  debts 
of  the  estate;  that  plaintiflfs  were  duly  notified  of  such 
application,  and  a  guardian  ad  litem  appointed  for 
the  minors,  and  upon  the  hearing  the  order  was  made 
to  mortgage  it  for  the  sum  of  one  thousand,  three  hun- 
dred and  fifty  dollars,  which  was  done;  that  in  October, 
1888,  the  administratrix  presented  an  application  to 
the  district  court  to  sell  all  of  said  land  for  the  purpose 
of  paying  the  claims  against  it,  of  which  application 
plaintiflfs  had  notice,  and  a  guardian  ad  litem  was 
appointed  for  the  minors,  who  answered,  and,  upon  the 
hearing,  the  order  for  a  sale  was  made,  and  all  of  the 
land  was  sold  for  the  sum  of  three  thousand,  two  hun- 
dred dollar,  and  the  sale  was  approved  by  the  court; 
that  defendant  James  Bruce  was  the  purchaser  of  the 
land,  and  the  title  has  passed  from  one  to  another  of  the 
defendants,  until  it  rests  in  defendant  Spottswood,  all 
of  the  purchasers  being  parties  defendant.  The  relief 
asked  is  that  the  sale  of  the  land  be  set  aside  so  far  as 
the  homestead  forty  is  concerned,  and  canceling  tht* 
record  thereof.  To  the  petition  there  was  a  general 
demurrer,  which  the  court  sustained,  and,  the  plaintiffs 
electing  to  stand  on  their  petition,  a  judgment  was 
entered,  from  which  they  appealed. — Affirmed. 

Moses  &  Burr  for  appellants. 

Griff  en  &  Voris  and  W.  F.  Fitzgerald  for  appellees. 

Granger,  J. — I.  The  defendants,  aside  from  Mary 
M.  Bebber,  who  was  the  widow  of  Christopher  Sigmond, 
deceased,  are  the  respective  purchasers  of  the  land,  in 
pursuance  of  the  sale  by  her  as  administratrix,  and  one 
Mary  Holub,  a  daughter  of  the  testator,who  had  received 
her  proportion  of  the  estate  as  an  advancement,  and 
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she  filed  a  disclaimer  of  any  interest  in  the  land,  and 
hence  has  no  further  interest  in  the  suit  During  the 
adjustment  of  the  pleadings,  the  court  required  the 
plaintiffs  to  miake  the  petition  more  specific  in  certain 
particulars,  on  motion  of  defendants,  and  com- 

1  plaint  is  now  made  of  such  rulings.    The  effect 
of  the  rulings  was  to  add  to  and  not  take  from  the 

petition,  so  that  all  remains  upon  which  plaintiffs  rely 
to  state  a  cause  of  action.  Nothing  added  in  pursu- 
ance of  the  motions  in  any  way  changes  the  legal  effect 
of  the  averments  relied  on  by  plaintilBfs,  and  as  the  peti- 
tion, when  amended,  was  tested,  as  to  its  sufficiency, 
by  'demurrer,  there  could  have  been  no  prejudice 
because  of  the  rulings  on  the  motions.  The  objection 
to  the  petition  is,  as  shown  by  arguments,  that  it  does 
not  state  facts  sufficient  to  show  a  cause  of  action,  and, 
as  we  have  said,  the  rulings  on  the  motions  took  nothing 
from  the  petition. 

II.    This  is  a  direct,  and  not  a  collateral,  proceed- 
ing.   It  may  be  conceded  that,  if  the  judgment  of  the 
court,  ordering  the  sale  of  the  land  to  pay  the  mortgage 
debt,  is  open  to  attack  in  a  proceeding  other  than  the 
one  in  which  it  was  rendered,  this  is  a  proper 

2  one.    The  relief  sought  is  based  on  a  claim  that 
the  order  of  sale  made  by  the  district  court  i^ 

void,  so  far  as  the  homestead  is  concerne<l,  because  of 
the  provisions  of  the  law  that  the  homestead  descends 
to  the  heirs,  and  is  not  liable  for  the  payment  of  debts 
of  the  estate.  That  rule  may  be  conceded,  but  we  do 
not  understand  its  operation  to  defeat  the  jurisdiction 
of  the  court  to  determine  the  question,  if  such  an  order 
is  sought  In  determining  the  jurisdiction  of  the  court, 
as  to  subject-matter,  we  do  not  inquire  what  the  law  is 
on  the  subject,  or  what  the  holding  should  be,  but  the 
inquiry  is,  has  the  court  authority  to  hear  and  deter- 
mine the  question?  "Jurisdiction"  is  thus  defined: 
"Jurisdiction  is  the  authorty  by  which  judicial  officers 
Vol.  liHTa-  28 
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take  cognizance  of  and  decide  causes,  or,  a«  it  has  been 
most  frequently  defined,  the  power  to  hear  and  deter- 
mine the  cause.  The  definition,  thu©  limited,  imj^ies 
that,  If  a  court  having  power  to  hear  and  determine  a 
cause  enters  a  judgment  therein,  the  validity  of 
such  a  judgment  is  not  afifected  by  the  power  of 
the  court  to  enter  the  judgment  in  question."  12  Am. 
&  Eng.  Enc.  T>aw,  244.  No  modification  of  this  general 
rule  in  any  way  affects  the  case  before  ua  Great  stress 
is  placed  on  the  claim  that  the  law  gives  no  authority 
for  the  court  to  make  an  order  to  mortgage  real  estate 
for  the  payment  of  the  debts  of  an  estate,  and  it  is  said 
that,  because  of  such  want  of  authority,  the  action  of 
the  court  in  making  such  an  order  is  void,  and,  as  we 
understand,  because  such  order  was  void,  the  making  of 
the  order  to  sell  the  land  to  pay  the  >iortgage  is  void^ 
and  especially  so  as  to  a  homestead.  We  cannot  under- 
stand how  the  order  for  the  mortgaging  of  the  land  can 
in  any  way  affect  the  jurisdiction  of  the  district  court  to 
order  the  sale.  The  application  for  the  order  of  sale 
stated  the  piirpose  of  the  sale,  and  the  Whole  question 
was  before  the  court.  Nothing  more  can  be  said  than 
that  the  administatrix  asked  an  order  of  sale  for  a  pur- 
pose not  authorized  by  the  law.  If  so,  it  was  the  duty 
of  the  court  to  have  denied  the  order,  but  not  to  dis- 
mit^s  the  application,  because  without  jurisdiction  to 
determine  the  question.  The  determination  of  the 
question  is  precisely  what  the  court  should  have  done, 
and,  had  it  denied  the  order,  no  one  would  say  that  it 
had  not  jurisdiction  to  do  so.  The  jurisdiction  is  as 
complete  for  a  decision  one  way  as  the  other,  but  a 
decision  one  way  would  not  be  legal,  while  the  other  it 
would.  Such  an  illegality  would  merely  involve  error 
in  an  authorized  proceeding,  while  an  absence  of  juris- 
diction as  to  subject-matter  would  nullify  the  proceed- 
ing for  any  purpose.  Appellant  cites  us  to  such  cases 
as  Deery  v.  Hamilton,  41  Iowa,  16;  McMannis  v.  Bice 
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48  Iowa,  361;  Wether  ill  v.  Harris,  67  Ind.  452.  A  refer- 
ence to  the  eases  will  show  they  do  not  bear  on  the 
question  of  jurisdiction,  as  involved  here.  In  the 
McMannis  Case,  the  court  held  that  an  application  for 
an  order  to  sell  real  estate  by  a  guardian  did  not  give 
the  court  jurisdiction  to  make  an  order  to  mortgage  the 
land.  That  was  because  no  proceeding  was  pending  for 
such  a  puri)ose,  and  the  parties  were  not  in  court  on 
such  an  issue.  It  is  not  a  holding  that  the  court  would 
not  have  had  jurisdiction  of  the  subject-matter  had  its 
action,  in  that  respect,  been  invoked.  That  the  distriet 
court  had  juri^liction  in  the  matter  of  the  application 
to  sell  the  real  estate,  with  the  parties  in  court,  we 
have  no  doubt  If  so,  the  remedy  of  those  not  satisfied 
was  by  appeal.  The  facts,  now  claimed,  as  ousting  the 
court  of  jurisdiction,  if  available  at  all,  could  have  been 
pleaded  in  defense,  or  presented  in  the  way  of  objections 
to  the  granting  of  such  an  order.  In  Freeman,  Judg- 
ments (2d  ed.)  249,  it  is  said:  "An  adjudication  is  final 
and  conclusive,  not  only  as  to  the  matter  actually 
determined,  but  as  to  every  other  matter  which  the 
parties  might  have  litigated  and  have  had  decided,  as 
incident  to,  or  essentially  connected  with,  the  subject- 
matter  of  the  litigation,  and  every  matter  cominjj 
within  the  legitimate  purview  of  the  original  action, 
both  in  respect  to  matters  of  claim  and  defense.''  We 
cited  this  rule  in  Donahue  v.  McCosh,  81  Iowa,  296.  See, 
also,  Lamb  i\  McConkey,  76  Iowa,  47,  and  Phillips  v. 
Gephart,  53  Iowa,  396.  As  to  the  homestead  feature, 
the  order  would  be  no  more  void,  because  without 
authority  to  make  it,  than  would  a  judgment  declaring 
a  lien  on  a  homestead  that  the  law  exempted  it  from. 
In  Collins  V.  Chantland,  48  Iowa,  241,  it  is  held  that, 
where  such  a  lien  was  established,  and  the  party  was 
in  court  and  failed  to  m?.ke  the  defense,  he  could  not 
resist  the  enforcement  of  the  judgment  upon  the  ground 
that  the  property  was  exempt  from  the  lien.    It  is  said 
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in  that  case:  "Any  defense  which  he  had  to  the  claim 
for  a  lien  made  against  him  should  have  been  made  in 
that  action.  ♦  ♦  ♦  The  question  of  the  lien  is  res 
judicata.  His  ignorance  of  his  rights  at  the  time  the 
judgment  was  rendered  is  no  ground  for  setting  it 
aside."  There  is  no  claim*  of  fraud  in  obtaining  the 
order  of  sale.  With  juriediction  of  the  parties  and  the 
subject-matter  the- remedy  of  plaintiff  was  by  appeal 
in  that  action.  Central  Iowa  Bailway  Co.  v,  Piersol,  65 
Iowa,  498.  The  rule  is  universal,  we  think.  The  judg- 
ment will  stand  AFFIRMED. 
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Jones,  Appellants. 

Payment:  extension.  Where  the  payment  of  an  interest  coupon 
note  is  extended  more  than  thirty  days  in  all,  from  time  to  time, 
pending  negotiation  for  a  new  loan  from  the  holder  of  the  note, 
which  is  finally  refused,  and  the  holder  notifies  the  payee  that  the 

1  note  must  be  paid  by  the  first  of  April,  the  time  of  extension  expires 
with  the  thirty-first  day  in  March;  and  under  a  clause,  contained 
In  the  principal  note,  that  upon  a  failure  to  pay  any  of  said  inter- 
est within  thirty  days  after  due,  the  holder  may  elect  and  consider 
the  whole  note  due,  the  holder  may,  on  April  I,  if  the  extended 
note  is  unpaid,  declare  the  principal  note  and  all  the  interest  cou- 
pon notes  due,  and  sue  thereon. 

Samb.  Payment  of  an  interest  coupon,  which  will  prevent  the  holdw 
from  foreclosing  under  the  provision  of  his  mortgage  giving  him 
the  right  to  foreclose  if  any  interest  coupon  remains  unpaid 
8  thirty  days  after  maturity,  is  not  effected  by  depositing  the 
amount  thereof  in  bank  other  than  that  at  which  the  principal 
note  is  payable,  subject  to  the  holder's  order,  and  instructing  the 
bank  to  notify  him  of  the  deposit  and  request  him  to  forward  the 
coupon. 

Principal  and  Agent*    An  agent  to  collect  an  interest  coupon  has  no 

2  implied  authority  to  extend  the  time  of  payment  or  to  negotiate  a 
new  loan. 
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Appeal  from  Palo  Alto  District  Court.— Ro^.  W.  B. 
QuAETON,  Judge. 

Saturday,  January  22,  1898. 

On  April  18, 1895,  the  plaintiflf  filed  his  petition  for 
judgment  on  a  promissory  note,  and  three  interest 
coupons  attached  thereto,  and  for  foreclosure  of  a  mort- 
gage on  real  estate  given  to  secure  said  notes,  which 
notes  are,  in  substance,  as  follows:  The  principal  note 
was  executed  July  31, 1891,  by  Elias  T.  Jones,  for  eight 
hundred  dollars,  with  interest  as  per  coupons  attached, 
payable  to  T.  W.  Harri-son,  or  order,  on  the  first  day  of 
November,  1896,  "at  the  Palo  Alto  C!ounty  Bank, 
Emmetsburg,  Iowa,  ♦  ♦  ♦  and  upon  a  failure  to 
pay  any  of  said  interest  within  thirty  days  after  due 
the  holder  may  elect  to  consider  the  whole  note  due,  and 
it  may  be  collected  at  once,  with  reasonable  attorney's 
fees."  The  mortgage  contains  a  similar  provision.  The 
three  coupon  notes  attached  bear  the  same  date,  are 
for  sixty-four  dollars  each, — one  payable  on  the  first 
ilay  of  November,  1894,  one  on  the  first  day  of  Novem- 
ber, 1895,  and  one  on  the  first  day  of  November,  1896, 
each  "at  Emmetsburg,  Iowa."  Plaintiflf  alleges  that  he 
is  the  owner  of  said  note,  coupons,  and  mortgage  by 
assignment  from  T.  W.  Harrison  before  maturity;  that 
the  same  were  past  due  and  unpaid;  and  that  "plain- 
tiflf elected,  and  does  hereby  elect  and  declare,  the  whole 
indebtedness  on  said  note  due  and  payable."  P.  D. 
Jones,  having  been  made  a  defendant  as  claiming  some 
interest  in  the  mortgaged  lands,  filed  his  substituted 
answer,  in  substance  as  follows:  He  admits  the  exe- 
cution of  the  notes  and  mortgage  sued  upon,  denies  for 
want  of  knowledge  that  plaintiflf  is  the  owner  thereof, 
and  specifically  denies  that  said  note  and  coupon  notes 
are  past  due,  or  that  there  is  any  sum  due  and  owing 
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thereon,  and  denies  that  plaintiff  had  a  right  to  or  did 
declare  said  indebtedness  due  and  payable.  For  defense 
he  alleges:  That  he  is  the  owner  in  fee  simple  of  the 
mortgaged  lands.  That,  the  coupons  attached  to  said 
note  being  payable  at  Emmetsburg,  Iowa,  it  had  been 
the  custom  of  the  owners  of  said  mortgage,  including 
the  plaintiff,  to  deposit  the  coupons  as  they  matured  in 
the  First  National  Bank  of  Emmetsburg,  Iowa,  and 
with  J.  J.  Watson,  at  hie  office  in  Emmetsburg,  Iowa, 
for  payment  and  collection.  That,  in  accordance  there- 
with, plaintiff  forwarded  to  Watson  the  coupon  matur- 
ing November  1,  1894,  for  payment  and  collection  as 
aforesaid.  That  this  defendant  negotiated  with  plain- 
tiff personally  and  through  his  agent,  Watson,  for  a 
new  loan  on  said  premises  whereby  to  pay  the  loan  rep- 
resented by  the  notes  in  suit.  That  plaintiff  continued 
the  negotiations  until  in  March,  1895,  when  he 
announced,  through  Watson,  his  refusal  to  make  the 
loan.  That  on  or  about  March  1, 1895,  and  while  said 
coupon  was  in  the  possession  of  Watson  for  collection, 
this  defendant  offered  Watson  the  amount  thereof,  and 
that  by  reason  of  said  negotiations  for  a  loan  Watson 
waived  the  payment  thereof.  That  on  the  sixteenth 
day  of  March,  1895,  plaintiff  wrote  this  defendant  as 
follows:  "Unless  the  E.  F.  Jones  coupon  of  |64.00  and 
interest  on  it  since  Nov.  1  last  is  paid  by  the  first  of 
April,  I  shall  be  compelled  to  commence  foreclosure 
proceedings."  That  on  the  first  day  of  April,  1895, 
defendant  called  at  the  office  of  Watson  for  the  purpose 
of  paying  said  coupon.  That  without  knowledge  of  this 
defendant,  plaintiff  had  withdrawn  said  coupon  from 
the  possession  of  Watson,  for  which  reason  defendant 
eould  not  pay  the  same  to  him.  That  defendant  then 
went  to  the  First  National  Bank,  to  pay  the  same,  but 
that  the  coupon  was  not  in  the  possession  of  said  bank. 
That  he  thereupon  gave  notice  to  Watson,  the  bank, 
and  the  plaintiff  of  his  desire  to  pay  said  coupon  when 
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the  eame  should  be  surrendered.  That  plaintiff  knew 
that  defendant  had  on  deposit  in  said  bank  sufficient 
funds  for  the  payment  of  eaid  coupons,  and  that  he  has 
at  aJl  times  mnce  March  sixteenth  been  ready  and  wil- 
ling to  pay  the  same,  but  has  been  prevented  by  acci- 
dent, mistake,  and  the  inequitable  conduct  of  the  plain- 
tiff as  aforesaid.  Defendant  ayers  that  plaintiff  waived 
his  right  to  declare  said  indebtedness  due,  wherefore 
he  prays  that  he  be  permitted  to  pay  the  plaintiff  the 
amount  due  upon  said  interest  coupon,  and  that  this 
suit  be  dismissed,  at  the  plaintiff's  cost  The  defend- 
ant Elias  P.  Jones  answered,  making  the  allegations 
of  the  answer  of  P.  D.  Jones,  his  answer  to  the  petition. 
Plaintiff  replied  at  length,  which  reply  seems  to  have 
been  addressed  to  the  original,  rather  than  to  the  substi- 
tuted, answer  of  P.  D.  Jones.  It  denies  that  Watson 
was  the  agent  of  the  plaintiff,  that  the  plaintiff  extended 
the  time  of  payment  of  said  first  coupon,  that  defendant 
stood  ready  and  willing  to  pay  the  same,  that  Watson 
had  any  authority  to  extend  the  time  of  payment,  and, 
in  effect,  denies  all  the  allegations  tending  to  show 
that  plaintiff  did  not  have  the  right  to  declare  said 
mortgage  indebtedness  due.  Judgment  was  entered  in 
favor  of  the  plaintiff  upon  the  principal  notes  and  for 
the  interest  matured  thereon  as  per  coupon  notes,  and 
decree  foreclosing  the  mortgage.  Defendants  appeal. — 
Affirmed. 

E.  A.  Morling  and  Jones  dk  Jones  for  appellants. 

A.  T.  Cooper  and  McCarty  &  Linderman  for  appel- 
lee. 

Given,  J. — The  defendant  P.  D.  Jones  purchased 
the  mortgaged  land,  and  as  part  of  the  consideration 
agreed  to  pay  this  mortgage  indebtedness.  It  is  not 
questioned  but  that,  under  the  terms  of  the  note  and 
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mortgage,  plaintiff  had  the  right  to  declare  the  whole 
indebtedness  due  because  of  the  failure  to  paj  the 
interest  coupon  due  November  1,  1894,  were  it  not  for 
the  matters  set  up  as  constituting  a  waiver  of  that 
right,  and  an  extension  of  the  time  of  payment  See 
Swearing  en  v,  Lahner.  93  Iowa,  152.  We  now  inquire 
whether  there  was  a  waiver  or  extension  of  the  timie  of 
payment  of  said  lirst  coupon.  It  appears  that  on 
November  3, 1895,  the  plaintifE  sent  eaid  coupon  to  J.  J. 
Watson  at  Emmetsburg,  for  collection;  that  defend- 
ants were  informed  of  that  fact;  and  that,  the  coupon 
not  beins^  paid,  Mr.  Watson  returned  it  to  the  plaintifif 
on  March  15,  1895.  Defendants  contend  that  payment 
was  tendered  to  Mr,  Watson  within  thirty  days,  and 
while  the  coupon  was  in  his  possession;  that  payment 
was  declined,  Watson  agreeing  to  extend  the  time  until 
it  was  ascertained  whether  the  loan  which  defendant 
solicited  from  plaintiff  would  be  made.  There  is  no 
doubt  but  that  the  defendant  P.  D.  Jones  did  seek  to 
secure  a  loan  from  the  plaintifif  through  Mr.  Watson, 
and  that  plaintiff  declined  to  make  the  loan.  We  do  not 
think  that  the  claim  that  payment  was  tendered  to 
Watson  is  sustained.  We  are  satisfied  that  the  defend- 
ants relied  upon  effecting  a  loan  from  the  plaintiff  for 

the  means  with  which  to  pay  that  coupon.  Nor 
1  do  we  think  that  the  claim  that  Watson  agreed 

to  an  extension  of  the  time  of  payment  is  sus- 
tained. Whether  or  not  Watson  so  agreed  is  imma- 
terial,  as  it  is  entirely  clear  that  his  only  authority  from 
plaintiff  was  to  collect  the  coupon,  and  that  he  had  no 
authority  to  extend  the  time  of  payment  or  to  negotiate 
a  new  loan.  In  view  of  these  conclusions,  it  is  clear  that 
up  to  March  15  the  plaintiff  had  not  done,  or  authorized 
the  doing  of,  anything  that  waived  his  right  to  declare 
the  entire  indebtedness  due  because  of  the  failure  to 
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pay  said  interest  coupon  within  thirty  days  after  its 
maturity.    On  March  16, 1895,  the  plaintifiE  wrote 

2  to  defendant  P.  D.  Jones  that,  unless  the  coupon 
due  November  1,  1894,  "is  paid  by  the  first  of 

April,  I  shall  be  compelled  to  commence  foreclosure 
proceedings.''  Let  it  be  conceded  that  this  was  an 
extension  of  the  time  of  payment  to  April  1,  yet  the 
right  remained  to  plaintifE  to  declare  the  whole  debt  due 
if  payment  was  not  made  by  that  date.  Notwithstand- 
ing this  notice  to  defendant,  it  does  not  appear  that 
any  attempt  wae  made  to  ascertain  the  whereabouts  of 
the  coupon,  or  to  make  payment  thereof,  until  the  first 
day  of  April,  1895.  On  that  day,  defendant  P.  D.  Jones 
called  upon  Watson,  as  he  says,  for  the  purpose  of 
paying  the  coupon.  Watson  not  having  it,  he  went  to 
the  First  National  Bank,  and  failed  to  find  it  there.  He 
says  that  he  had  on  deport  in  that  bank  funds  for  the 
paying  of  the  coupon,  and  that  the  plaintiff  knew  that 
fact.  Defendant  does  not  explain  why  he  did  not 
inquire  for  the  coupon  at  the  Palo  Alto  C5ounty  Bank, 
where  the  principal  note  is  payable,  and  why  his 
deposit  was  not  made  in  that  bank.  Under  the  circum- 
stances, plaintifE  was  not  bound  to  keep  the  coupon  at 
Emmetsburg  indefinitely,  and  the  defendants  should 
have  availed  themselves  of  the  time  between  March  16 
and  April  1,  in  which  to  learn  where  payment 

3  might  be  made.     The  defendant  P.  D.  Jones 
testifies    that    on    the    eleventh,    twelfth,    or 

thirteenth  of  April,  1895,  he  again  inquired  at  the  bank 
for  the  coupon,  but,  not  finding  it,  deposited  sixty-six 
dollars  and  fifteen  cents  subject  to  plaintiff's  order,  and 
told  the  bank  to  notify  him  of  the  deposit,  and  to  send 
up  the  coupon.  Under  the  facts,  such  a  deposit  was  not 
a  payment  of  the  coupon,  and  it  was  only  payment  at 
maturity,  or  within  any  extension  that  may  have  been 
granted,  that  would  have  deprived  the  plaintiff  of  the 
right  to  declare  the  whole  debt  due.    We  are  satisfied 
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from  all  the  evidence  that  the  defendant  P.  D.  Jones, 
relying  upon  securing  a  loan  from  the  plaintiff,  failed 
to  pay  or  tender  payment  of  this  coupon  as  by  the  terms 
of  the  note®  and  mortgage  he  was  bound  to  do,  and 
therefore  the  plaintiff  had  a  right  to  and  did  declare  the 
whole  debt  due.  It  follows  from  these  conclusions  that 
the  judgment  of  the  district  court  must  be  apfibmbd. 


104    442j 

i^Li!^        E.  H.  Claek,  Administrator,  v.  Eugene  A.  S;  Ells- 

'104    442 

L"Q  fiog  WORTH,  Appellant. 

jl04      442 

Eridenoe:    discretion  of  court:    Attorney  and  client.    The  court 

}^    204  may  in  its  discretion,  to  show  the  character  of  the  contest  between 

the  husband  and  w  if e,  admit  her  depositions  taken  by  his  attorney 

10  for  use  in  resisting  her  application  to  set  aside  a  decree  of  divorce 
in  an  action  by  her  attorney  to  recover  the  value  of  liis  services 
from  the  husband  on  the  ground  that  they  were  necessary  for  her 
protection,  notwithstanding  that  the  defendant  offered  to  agree 
not  to  contradict  any  testimony  which  should  be  given  as  to  the 
nature  of  the  depositions,  or  as  to  the  time  spent,  or  character  of 
the  labor  required  on  plaintilf's  part,  to  meet  them. 

Same.  Where  the  length  of  time  spent  is  made  an  important  element 
of  recovery  in  an  action  for  legal  services,  and  the  various  ques- 

13  tions  examined  by  the  attorney,  and  the  severM  papers  which  he 
drew,  together  with  the  facts  involved,  have  been  detailed  by  him 
at  length,  evidence  that  a  much  less  time  than  that  which  he 
claimed  to  have  spent  therein  was  reasonably  necessary  for  the 
performance  of  the  services,  is  admissible. 

t)F  VALUE,    'i  he  value  of  legal  services  rendered  in  a  certain  county 
8    is  to  be  determined  with  reference  to  the  practice  there,  so  far  as 
it  has  established  the  value  of  such  services. 

Destkuction  of  evidknce:  Witness,  J  he  mere  fact  that  a  witness 
for  defendant  had  destroyed  letters,  does  not  render  her  testimony 

11  as  to  their  contents  incompetent,  it  not  being  shown  that  they 
were  destroyed  by  defendant's  procurement  or  for  a  fraudulent 
purpose. 

attorney's  Fees:    expert  evidence.    Attorneys  who  show  general 
2    knowledge  of  the  customary  and  reasonable  charges  for  attorney's 

8  services  in  a  certain  county,  though  not  having  as  great  knowl- 

9  edge  thereof  as  others,  may  give  their  opinion  as  to  the  value  of 
certain  services  rendered  there. 
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Same.    The  opinions  of  expert  witnesses  are  competent  to  show  the 
2-3  value  of  the  services  of  an  attorney,  though  not  conclusive  upon 
9    that  question. 

Same.  Expert  testimony  as  to  the  time  necessary  to  prepare  for  the 
2    trial  of  a  case,  is  admissible  on  the  question  as  to  the  value  of 

legal  services,  where  the  length  of  time  spent  by  plaintiff  in  the 
18    preparation  of  the  case  is  made  prominent  as  an  element  of 

recovery. 

Same.    A  question  of  an  expert  as  to  what  professional  services 
2    were  necessary  in  preparing  for  the  trial  of  a  case,  is  properly 
12    excluded. 

Hypothetical  questions:    Competency.    The  failure  to  expressly, 

2    restrict  hypothetical  questions  as  to  the  value  of  an  attorney's 

services,  to  their  value  in  the  county  in  which  they  were  performed, 

4  does  not  render  it  immaterial  or  incompetent  where  it  shows  that 
the  services  were  performed  in  such  county. 

Value  op:    Elements.    In  determining  value  of  legal  services,  not 

5  only  the  amount  and  character  thereof  and  the  results  obtained, 
but  also  the  professional  ability  and  standing  of  the  attorney,  his 
learning,  siiill,  and  proficiency  in  his  profession,  and  experience, 
may  be  considered. 

Sam  e  .    The  importance  of  a  litigation,  success  attained,  and  the  benefit 
5-6  which  it  procured,  may  be  considered  in  estimating  the  value  of 
7    the  services  rendered  by  an  attorney. 

Same:    Husband  and  wife.    The  wealth  of  the  husband,  though  not 

5  admissible  as  an  independent  factor,  in  determining  the  value  of 

6  an  attorney's  services  rendered  to  a  wife  in  litigation  with  her 

7  husband,  may  be  considered  in  connection  with  the  husband's 
disposition  to  make  a  severe  contest  in  such  litigation,  as  tending 
to  show  the'importance  of  the  service,  in  an  action  by  an  attorney 
to  recover  the  value  thereof  from  the  husband,  on  the  ground  that 
they  were  necessary  for  the  protection  of  the  wife. 

Expense  of  Prepakation.  The  liability  of  a  husband  for  services 
and  disbursements  rendered  to  and  made  in  behalf  of  his  wife  in 

14  a  suit  for  divorce,  which  were  necessary  for  her  protection,  includes 
costs  paid  by  her  attorney,  and  expenses  reasonably  necessary  in 
procuring  information  upon  which  to  act,  in  preparing  for  trial 
an  application  for  the  wife  to  have  decree  against  her  set  aside. 

Attorney  outside  of  county.  Where  a  wife,  in  divorce  proceed- 
14  ings,  hires  an  attorney  from  outside  the  county,  he  cannot  recover 
against  her  husband  for  expenses  for  traveling  outside  the  county, 
it  not  being  shown  that  services  of  competent  attorneys  within 
the  county  could  not  have  been  procured,  and  it  appearing  that 
several  of  them  were  not  employed  by  the  husband. 
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Same:     Usage.    Whether   an    attorney  from   outside    the  county, 
16    employed  to  render  services  therein,  can  recover  for  hotel  bills 
and  other  expenses  in  the  county,  depends  on  the  usage  therein. 

Appeal:  abstracts.  Appellee's  additional  abstract  will  not  be 
stricken  from  the  files  because  it  w  as  not  filed  within  the  time 
fixed  by  the  rules  where  it  does  not  appear  that  the  submission  of 
the  cause  had  been  delayed  or  that  any  prejudice  had  been  caused 
by  the  non-compliance  with  the  rules  in  that  respect. 

Appeal  from    Kossuth    District    Court. — Hon.    Lot 
Thomas,  Judge. 

Saturday,  January  22,  1898. 

Action  at  law  to  recover  for  professional  services 
rendered  by  an  attorney.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals. — Reversed. 

B.  M,  Wright  and  J.  C.  Cook  for  appellant. 

George  H.  Carr  and  George  E.  Clarke  for  appellee. 

Robinson,  J. — In  the  year  1S91,  and  during  the  fipst 
part  of  the  year  1892,  the  defendant  and  his  wife  resided 
in  Hardin  county.  On  the  fifteenth  day  of  December, 
1891,  the  district  court  of  that  county  rendered  a  decree 
which  divorced  the  defendant  from  his  wife,  and  gave 
him  the  custody  and  control  of  their  two  minor  children. 
No  allowance  to  her  for  alimony  was  made.  In  Jan- 
uary, 1892,  she  applied  to  have  the  decree  set  aside. 
The  application  wasi  resisted,  and  a  trial  thereon  was 
commenced;  but  before  it  was  concluded  Ellsworth 
withdrew  all  objections  to  the  application,  and  aske<l 
that  it  be  granted.  Thereupon  the  decree  was  set  aside, 
and  Ellsworth  dismissed  Ms  action  without  prejudice. 
Mrs.  Ellsworth  then  commenceil  an  action  against  her 
husband  for  a  divorce,  but  before  it  was  reached  for 
trial  a  reconciliation  was  effected,  the  partiesi  again 
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cohabited,  and  the  action  of  the  wife  was  discontinued. 
In  the  proceedings  mentioned  she  was  represented  by 
Attorneys  Charles  A.  Clark  and  F.  C.  Hormel,  both  of 
whom  resided  in  Cedar  Rapids.  Clark  not  having  been 
paid  for  his  services  and  disJbursements,  assigned  his 
claim  therefor  to  William  C.  Stevens,  by  whom  this 
action  was  brought,  to  recover  the  sum  of  five  thousand 
dollars  for  services  rendered,  and  ninety-five  dollars  for 
money  paid  for  costs  and  other  expenses  caused  by  the 
litigation.  The  plaintiff  seeks  to  hold  the  defendant 
liaible  for  the  amounts  in  question,  on  the  ground  thait 
the  services  and  expens(\s  were  necessary  to  enable  Mrs. 
Ellsworth  to  prosecute  her  litigation  and  secure  and 
I>rotect  her  rights;  that  she  was  witiiout  financial  means 
to  pa.y  for  them;  and  that  by  her  agreement  with  Clark 
she  made  the  defendant  liable  for  them.  The  defendant 
denies  that  Clark  was  employed  by  Mrs.  Ellsworth, 
denies  that  he  is  liable  on  account  of  the  services  and 
expenses  in  controversy  in  any  sum,  and  denies  that  the 
services  rendered  were  of  the  value  claimed.  A  trial 
was  had  on  the  issue  joined,  and  a  judgment  rendered, 
from  which  the  defendant  appealed  to  this  court.  The 
judgment  of  the  district  court  was  reversed,  and  the 
cause  was  remanded  for  further  proceedings.  See 
Stevens  v.  Ellsworth,  95  Iowa,  231.  The  death  of 
Stevens  was  then  suggested  in  the  district  court,  and 
the  administrator  of  his  estate  was  substituted  as  plain- 
tiff. A  second  trial  was  had,  which  resulted  in  a  second 
judgment  against  the  defendant,  and  he  again  appeals. 

I.  The  appellant  presents  a  motion  to  strike  from 
the  files  an  additional  abstract  of  the  api>ellee,  on  the 
ground  that  it  was  not  served  and  filed  within  the  time 

fixed  by  the  rules  for  that  purpose,  and  on  the 
1  further  ground  that  it  does  not  comply  with  the 

rules,  and  is  unnecessary.  It  does  not  appear 
that  the  submission  of  this  cause  has  been  delayed,  nor 
any  prejudice  caused,  by  not  serving  the  additional 
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abstract  within  the  time  fixed  by  the  rules;  and  it  is  not 
our  practice,  when  that  is  the  case,  to  strike  the  addi- 
tional abstract  from  the  file«.  The  one  in  question  con 
tains  some  material  matter,  and,  although  it  may  set 
out  some  parts  of  the  record  with  unnecessary  fullness, 
yet  it  cannot  be  said  that  it  is  not  an  abstract,  within 
the  meaning  of  the  rules.  The  motion  to  strike  it  from 
the  files  is  therefore  overruled. 

II,  The  evidence  in  regard  to  the  employment  of 
Clark,  by  Mrs.  Ellsworth,  is  confiicting,  but  the  jury  waa 
authorized  to  find  that  he  was  employed  to  render  the 
services  for  which  a  recovery  is  sought,  and  that  ques- 
tion need  not  be  further  considered  on  this  appeal.  The 
question  of  chief  importance  is,  what  amount  should 
the  defendant  pay  for  the  services  rendered  and  the 
disbursements  made  by  C?lark?  The  jury  allowed  the 
plaintiff  three  thousand  dollars  for  the  services  of  Clark, 
ninety-five  dollars  on  account  of  his  disbursements,  and 
interest  in  the  sum  of  seven  hundred  aiid  fifty-seven  dol- 
lars and  eighty  cents,  and  judgment  was  renderal  for 
the  aggi'egate  amount  of  these  sums.  We  held  on  the 
former  apjwal  that  where,  as  in  this  case,  the  compensa- 
tion of  an  attorney  is  to  be  paid,  not  by  the  person  who 
employed  him,  but  by  a  third  i>ersonj  on  the  ground 
that  it  was  a  necessary  expense,  the  amount  allowed 
should  be  no  more  than  what  the  service  was  reasonably 
worth  where  it  was  rendered,  to  be  fixed  by  the  practice 
at  that  place,  and,  in  effect,  that  expert  witnesses,  to  be 
qualified  to  testify  in  regard  to  the  compensation  to 
which  Clark  was  entitled  in  this  ease,  should  know  the 
value  in  Hardin  county  of  services  rendered  there,  and 
•that  the  wealth  of  the  defendant  cannot  be  considered 
in  estimating  tlie  amount  of  the  comx>ensation  to  which 
Clark  is  entitled.  On  the  second  trial  the  testimony  of 
numerous  attorneys,  who  resided  in  different  parts  of 
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the  state,  was  submitted  by  the  plaintiflE  to  ehow  the 
value  of  the  servicee  rendered  by  Clark.    Those 
2  witnesses  were  asked  a  hypothetical  question, 

which  covers  nearly  twelve  printed  jmges.  That 
assumed  to  be  true,  numerous  alleged  facts  which  the 
evidence  tended  to  establish,  which  were  designed  to 
show  that  the  duties  Clark  was  required  to  perform 
involved  much  labor  and  professional  knowledge  and 
judgment;  that  he  was  required  to  investigate  many 
facts,  to  examine  many  authorities  and  records,  to  draw 
numerous  pleadings,  motions,  and  other  papers,  and  to 
make  oral  arguments;  that  he  api)eared  in  the  district 
court  of  Hardin  county  on  several  occasions,  and 
assisted  in  the  trial  of  the  application  to  vacate  the 
decree  of  divorce;  that  the  trial  lasted  four  days,  and 
that  his  efforts  were  successful;  and  that  he  devoted 
a  full  month  to  the  discharge  of  the  duties  which  he  was 
required  to  perform.  The  statements  contained  in  the 
hypothetical  question,  if  true,  showed  that  the  defend- 
ant was  worth  five  hundred  thousand  dollars  when  he 
obtained  the  decree  of  divorce;  that  the  original  grounds 
upon  which  the  divorce  was  sought  were  that  the  wife 
had  for  years  been  guilty  of  improper  conduct  with 
different  men,  receiving  visits  from  them  at  unusual 
and  improper  hours,  in  the  night-time,  and  by  her  con- 
duct had  disgraced  herself  and  family;  that  knowledge 
of  such  conduct  had  reached  him  with  such  effect  as  to 
make  him  nearly  distracted,  and  greatly  impair  his 
health,  and  that  the  conduct  of  his  wife  had  been  so 
cruel  and  inhuman  as  to  endanger  his  life;  and  that 
when  the  application  to  siet  aside  the  decree  was  made 
it  was  resisted,  and  to  support  the  resistance  he  took 
the  depositions  of  two  witnesses  to  prove  that  his  wife 
had  been  guilty  of  adultery.  The  interrogative  part  of 
the  hypothetical  question,  answered  by  nine  of  the 
ittomeys  who  testified  for  the  plaintiff,  was  as  follows: 
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"What,  in  your  judgment,  is  fair  and  reasonable  com- 
I>ensation  in  gross  for  the  services  rendered  by  the  said 
Clark  on  behalf  of  Mrs.  Ellsworth  in  the  litigation 
aforesaid,  taking  into  consideration  all  the  facts  and 
circumstances  above  set  forth,  and  the  importance  of 
the  interests  involved  and  •the  success  attained?"  The 
question,  as  answered  by  five  of  the  vntnesses  for  the 
plaintiff,  contained  the  words,  "in  Hardin  county, 
Iowa,"  inserted  immediately  after  the  words,  "com- 
pensation in  gross."  Objections  to  the  interrogatory  in 
both  its  original  and  modified  forms  were  made  on 
various  grounds,  and  motions  to  suppress  depositions 
upon  such  oibjections  were  made  and  overruled.  The 
objections  thus  made  were  chiefly  that  the  witnesses 
had  not  shown  themselves  qualified  to  testify  in  regard 
to  the  value  in  Hardin  county  of  the  services  rendered, 
and  that  they  had  included  in  their  estimates  of  the 
value  of  such  services  improper  elements,  as,  the  wealth 
of  the  defendant  and  the  ultimate  benefit  to  his  wife 
of  the  litigation  in  which  the  services  were  rendered. 
Each  witness  who  answered  the  hypothetical  question 
showed  before  he  answered  it  that  he  had  practiced  law 
in  different  counties  of  the  state,  and  that  he  knew 
generally  the  value  of  the  profes^onial  services  of  attor- 
neys throughout  the  state,  or  in  Hardin  county  and 
vicinity,  in  the  year  1892,  when  the  services  in  question 
were  rendered.  There  was  nothing  in  the  hypothetical 
quesition  which  required  the  answers  thereto  to  be 
based,  in  whole  or  in  part,  upon  improper  considerations, 
and  we  are  of  the  opinion  that  each  witness  who 
answered  the  question  showed  such  knowledge  and 
qualifications  as  made  his  testimony  competent  and 
admissible.  The  value  of  his  testimony,  if  not  shown  by 
his  direct  examination,  could  have  been  and  was  dis- 
closed by  his  cross-examination.  Some  showed  greater 
knowledge  than  did  others  of  the  customary  and  rea- 
sonaT>le  charges  made  in  Hardin  county,  but  each  one 
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©hjowed  such  general  knowledge  of  the  subject  that  hfe 

.^^limony  should  not  have  been  suppressed,  although 

it  might  not  have  been  of  much  value.    The  gen- 

3  eral  rules  which  regulate  the  admission  of  expert 
testimony  in  regard  to  tangible  property,  and 

services  other  thian  those  rendered  by  an  attorney, 
apply  to  the  testimony  of  attorneys  respecting  the  value 
of  legal  services;  and  it  is  well  settled  that  evidence  as 
to  the  value  of  such  property  is  admissible,  even  though 
it  be  not  of  the  highest  degree  of  competency.  Leek  v. 
Chesleijf  98  Iowa,  693;  Carruthers  v.  Towne,  86  Iowa, 
323;  Latham  v.  Shipley ^  86  Iowa,  543;  Side  v.  Finch, 
70  Iowa,  317;  Tubbsv.  Garrison,  68  Io);\^,  48;  Lanniny 
V.  Railroad  Co.,  68  Iowa,  503;  Gere  v.  Insurance  Co.,  67 
Iowa,  275;  State  v.  Maynes,  61  Iowa,  120;  Smalley  v. 
Railroad  Co.,  36  Iowa,  574;  Vilas  v.  Downer,  21  Vt.  423; 
Lav^on,  Expert  Evidence,  236.    The  hypothet- 

4  ieal  question  sihowed  that  the  services  for  which 
a  recovery  is  sought  were  rendered  in  connection 

with  litigation  in  Hardin  county,  and  the  answers  were 
necessarily  based  upon  that  fact.  Therefore,  we  think 
the  omission  of  the  interrogative  part  of  the  question, 
as  asked  some  witnesses,  to  refer  specially  to  Hardin 
county,  did  not  render  the  answers  immaterial  nor 
incompetent. 

III.  Several  witnesses  for  the  plaintiff  testified,  in 
effect,  that  in  answering  the  hypothetical  question, 
they  considered  to  some  extent  the  wealth  of  the  defend- 
ant, and  some  of  them  stated  that  the  benefit  to  the  wife 
which  resulted  from  the  litigation  was  considered.  It 
is  a  well-settled  rule  that  the  importance  of  the 

5  litigation,  the  success  attained,  and  the  benefit 
which  it  secured  may  be  considered  in  estimating 

the  compensation  to  which  the  attorney  who  conducted 
it  is  entitled  for  the  services  he  rendered.  The  responsi- 
bility of  an  attorney  may  be,  and  usually  is,  much 
greater  where  large  interests  are  involved  than  it  Ls 
YoL.  104  la— 29 
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wh<^pe  the  interests  are  of  but  little  importance.    Smith 

V.  Railroad  Co., 60  Iowa,  522;  Berry  v.  Davis,  34  Iowa, 

594.    And  where  the  subject-matter  of  the  litiga- 

6  tion  is  of  j^reat  importance  to  the  litigants,  and 
of  a  character  to  lead  them  to  use  every  legiti- 
mate effort  to  su<?ceed,  the  wealth  of  a  i>arty,  and  his 
consequent  ability  to  make  a  severe  contest,  may  bo 
considered  in  connection  with  his  difisposition  to  do  so, 
HvS  tending  to  show  the  importance  and  value  of  the  ser- 
vices which  the  attorney,  for  whose  compensation  he 
was  responsible,  was  required  to  render.  The  hypo- 
thetical question  asked  on  the  second  trial  differed  from 
that  asked  on  the  first,  in  that  it  did  not  require  the 
witm^sx^  to  consider  the  wealth  of  the  defendant  in 
estimating  the  eomi)ensation  in  question.  The  district 
court,  by  its  charge,  reiiuired  the  jury  not  to  take  into 
consideration  the  wealth  of  the  defendant,  nor  his 
ability  to  pay  for  the  services  rendered  by  Clark  to 
enhance  the  value  of  the  services,  but  permitted  the 
jury  to  consider  it  as  an  incident  in  ascertaining  the 
iuii)ortan(te  and  gravity  of  the  interests  involved  in  the 
litigation  in  which  the  services  were  rendered.  We 
think  this  was  correct,  and  not  in  conflict  with  what  we 

decided  on  the  former  appeal.    The  jury  was  also 

7  insti'ucted  that  it  should  not  take  into  considera- 
tion the  ultimate  benefits  to  Mrs.  Ellsworth  of 

tlie  litigation  as  a  distinct  element  to  enhance  the  value 
of  the  services  in  question,  but  the  success  or  non- 
success  of  the  litigation.  That  portion  of  the  charge 
was  in  the  interest  of  the  defendant,  and  we  are  of  the 
opinion  that  the  effect  of  the  evidence  admitted  which 
may  be  regarded  as  objectionable,  was  so  far  modified 
by  the  charge  as  to  prevent  prejudice  to  the  defendant. 
See  Shepard  t).  Bailway  Co.,  77  Iowa,  56,  and  cases 
therein  cited.  Not  only  the  amount  and  character  of 
the  services  and  the  results  attained,  but  also  the  pro- 
fessional ability   and  standing  of  the  attorney,   his 
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learning,  skill,  and  proficiency  in  his  profession,  and  his 
experience,  may  be  considered  in  estimating  the  reason- 
able value  of  his  services.  Stanton  v.  Emhrey,  93  U.  S. 
548  (23  L.  Ed.  985);  Randall  v,  Packard,  142  N.  Y.  56; 
Allis  V,  Day,  14  Minn.  516  (Gil.  388);  Vilas  v.  Downer, 
21  Vt.  419;  Eggleston  v.  Boardman,  37  Mich.  16;  1  Law- 
son,  Rights,  Remedies,  Practice,  section  198;  Weeks, 
Attorneys  (2d  od.),  ()87.  These  elements  of  value  are  to 
be  considered  in  this  case  in  (fonnection  v^ith  other  facts 
in  order  to  ascertain  the  value  of  the  services  rendered  in 
Hardin  county,  and  not  their  value  had  they  been  ren- 
dered elsewhere.    The  value  to  be  determined  is 

8  the  reasonable  value  of  the  services  in  Hardin 
county,  as  fixed  by  the  practice  in  that  county. 

This  does  not  mean  that  it  is  necessary  to  show  what 
charges  have  been  made  in  that  county  in  cases  like  those 
in  which  the  compensation  in  question  was  earned.  It 
rarely  hapj>ens  that  two  contes'ted  cases,  involving  not 
only  different  parties.,  but  different  interests,  are  so 
nearly  alike  that  the  comi>ensation  of  the  attorneys 
should  be  precisely  the  f^^me  in  one  as  in  the  other.  But 
the  value  is  to  be  determined  with  reference  to  the 
practice  in  Hardin  county,  so  far  as  it  has  established 
the  value  of  such  serviccv«i  as  those  in  controversy. 

IV.    It  is  claimed  that  the  opinions  of  expert  wit- 
nesses are  not  competent  to  show  the  value  of  the  ser- 
vices of  an  attorney,  but  that  it  is  to  be  -determined  by 
the  jury,  from  all  the  testimony  which  tends  to  show 
what  the  value  is.   It  is  true  that  such  value  is  to 

9  be  determined  by  the  jury,  and  that  the  testimony 
of  experts  is  not  conclusive;  but  that  their  opin- 
ions* are  competent  is,  we  think,  well  established  by  the 
authorities,  and  the  admission  of  such  opinions  in  evi- 
dence is  sanctioned  by  reason  and  usage.  Head  v.  liar- 
grave,  105  U.  S.  45;  Allis  i\  Dag,  14  Minn.  518  (Gil.  388); 
Thompson  v.  Bogle,  85  Pa.  St.  477;  Blizzard  v.  Apple- 
gate,  61  Ind.  317;  Williams  v.  Brown,  28  Ohio  St.  551; 
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Law'Bon,  Expert  Evidence  61,  63;  Rogers,  Expert  Evi- 
dence, section  157;  1  Wharton,  Evivlence,  sections  442, 
446;  Weeke,  Attorneys,  sections  126,  340;  Bradner,  Evi- 
dence, 477;  Underbill,  Evidence,  291. 

V.  The  defendant  objected  to  the  introduction  in 
evidence  in  this  case  of  the  depositions  of  two  witnesses 
taken  by  him  for  use  in  resisting  the  application  of  his 
wife  to  set  aside  the  decree  in  the  action  for  divorce, 
and  offered  to  agree  not  to  contradict  any  testimony 
which  had  been  or  should  be  given  as  to  the  nature  of 
the  depositions;,  or  as  to  the  time  spent  or  character  of 
the  labor  required  on  the  part  of  Mrs.  Ellsworth's  attor- 
neys to  meet  them.     The  objection  was  over- 

10  ruled,  and  the  dei)ositions  were  read  in  evidence. 
In  that,  we  think,  there  was  no  error.  The  depo- 
sitions were  introduced  to  show  something  of  the  char- 
acter of  the  contest  in  which  the  services  in  question 
were  rendered,  and  the  nature  of  those  services,  and 
were  competent  for  that  purpose.  It  was  cei*tainly 
within  the  discretion  of  the  court  to  permit  the  evidenctf 
to  be  read,  and  to  refuse  to  accept  the  offer  of  the  defend- 
ant.   The  appellant  also  complains  of  the  refusal 

11  of  the  court  to  permit  the  wife  of  the  defendant 
to  testify  as  to  the  contents  of  letters  which  were 

written  to  her  by  Mr.  Hormel,  but  which  she  had 
destroyed.  The  fact  that  she  had  destroyed  the  letters 
did  not  alone  render  her  testimony  asi  to  their  contents 
incompetent.  It  is  not  shown  that  they  were  destroyed 
by  the  procurement  of  the  defendant,  nor  for  a  fraudu- 
lent puri)ose;  but  it  is  not  shown  that  the  rejected  testi- 
mony was  material  to  any  issue  on  the  case,  and  the 
court  did  not  err  in  rejecting  it. 

VI.  The  defendant  sought  to  show  by  two  wit- 
nesses that  Clark  had  spent  an  unnecessary  number  of 
days  in  preparing  for  the  trial  of  the  cases  in  which  he 
was  employed  by  Mrs.  Ellsworth,  but  was  not  permitted 
to  do  so.    Some  of  the  questions  asked  those  witnesses 
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sought  to  elicit  their  opinions  respecting  matters  of 

law,  and  the  court  rightly  refused  to  receive  the  answers 

to  them.     Others  inquired  as  to  what  services 

12  were  necessary,  and  for  that  reason  were  objec- 
tionable, under  the  rule  announced  in  Kelly  v. 

Inc.  Town  of  West  Bend,  101  Iowa,  669.  But  Col.  Clark 
testified  as  to  the  number  of  days  he  spent  out  of  court 
in  preparing  the  cases,  and  the  number  of  days  he  spent 
in  court,  and  it  is  claimed  that  it  was  Gomi)etent  to 
show  that  he  spent  more  time  than  was  needed  in  prepa- 
ration. It  was  said  in  the  case  last  cited,  which  involved 
the  necessity  and  value  of  services  performed  by  an 
attorney  who  had  represented  the  town  in  an  action 
against  it,  that  whether  the  work  performed  by  the 
attorney  was  necessary  was  a  question  for  the  jury,  and 
that  witnesses  eould  not  be  permitted  to  usurp  the 
functions  of  that  body.  It  was  also  said  of  the  case  in 
which  the  services  there  in  dispute  were  rendered :  "The 
proi>er  method  of  procedure  in  such  a  case,  and  the 
amount  of  labor  and  time  that  a  lawyer  of  the  average 
degree  of  skill  and  learning  would  expend,  might  be 
the  subject  of  expert  testimony.  But  the  ultimate  fact 
as  to  what  was  necessary  was  not"  We  think  it  was 
proper  to  consider  the  services  of  Clark  asi  a  whole,  and 
not  to  split  them  up,  and  show  what  time  was  required 
for  the  consideration  of  each  question  involved  in  the 
litigation  in  which  he  was  employed.  But  he  te^^tifie  J 
at  considerable  length  in  regard  to  the  questiouH  he 
considered  and  the  time  he  Spent  in  investigating  them, 
and  he  also  testified  in  regard  to  the  time  he  spent  in 
court,  and  showed  that  he  had  spent  about  one  month 
in  the  course  of  his  employment.  The  hypothetical 
question  stated  that  he  "devoted  at  least  a  full  month's 
time"  to  said  divorce  proceedings,  and  his  said  client's 
interests  therein,  outside  of  court.    The  defend- 

13  ant  offered,  and  attempted  to  show,  by  witnesses 
^e  introduced,  that  the  time  required  by  an 

attorney  of  fair  qualification,  abilitv,  and  experience  in 
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the  district  court  to  perform  the  services  which  Clark 
states  that  he  rendered  out  of  court,  would  not  be  more 
•than  four  days,  but  the  court  eustained  an  abjection  to 
the  offer.  In  that,  we  think,  it  erred.  The  length  of 
time  spent  by  Clark  was  made  prominent  as  an  element 
of  recovery;  and  while  the  value  of  legal  servicesi  ren- 
dered does  not  bear  any  fixed  ratio  to  the  length  of  time 
required  to  perform  them,  yet  time  is  usually,  if  not 
always,  an  important  c*onsideration.  The  various  legal 
questions  which  Clark  examined,  and  the  several  papers 
w^hich  he  drew,  together  with  the  facts  involved,  were 
detailed  by  him  at  length,  and  a  comi>etent,  experienci^d 
l^awyer  could  readily  form  a  reasonabh'  accurate  opinion 
as  to  the  num'ber  of  days  w^hieh  would  be  required  to  do 
wiiat  was  done.  The  plaintiff  very  properly  showed  the 
time  which  he  claimed  to  have  been  necessary  to  per- 
form the  work  for  which  he  seeks  a  recovery,  and  we 
do  not  know  any  rule  of  law  which  would  prevent  the 
defendant  from  showing  that  the  work  performed  could 
have  been  done  in  less  time  than  that  for  which  the 
plaintiff  claims.  We  do  not  overlook  tlie  fact  that  some 
attorneys  spend  more  time  in  the  preparation  of  a  cause 
for  trial  than  do  others,  Jbut  it  does  not  follow  that 
inquiry  cannot  be  made  as  to  the  time  necesvsarily  spent. 
The  character  of  the  work  performed  by  Clark  is  S)uch 
that  an  estimate  of  the  time  necessarily  required  to  do 
it  can  be  very  readily  made.  It  cannot  be  true  that  an 
attorney  is  entitled  to  compensation  for  all  the  time  he 
spends  in  the  interest  of*his  client,  even  though  an 
unreasonable  length  of  time  be  spent,  and  that  the 
client  cannot  inquire  into  the  fact,  but  is  compelled  to 
compensate  the  attorney  on  the  basis  of  the  time 
actually  spent.  Where  the  length  of  time  spent  is  made 
an  important  element  of  recovery,  as  it  is  in  this  case, 
evidence  may  be  received  to  show  what  time  was,  and 
what  was  not,  reasonably  necessary  for  the  i)erform- 
ance  of  the  services  rendered.    If  it  be  true  that  the 
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preparatory  work  for  which  the  plaintiff  seeks  a  recov- 
ery could  have  been  thoroughly  and  well  done  in  four 
days,  the  amount  of  his  recovery  should  "be  less  than  as 
though  thirty  days  had  been  required  for  such  work. 

VII.  Some  question  is  made  as  to  the  amount  of 
the  disbursements  of  Clark  for  which  the  plaintiff  is 
entitled  to  recover.    It  is  our  opinion  that,  if  the  defend- 
ant is  liable  in  this  action,  the  plaintiff  is  entitled 

14  to  recover  for  costs  which  he  paid,   and   for 
expenses  which  were  reasonably  necessary  in 

procuring  information  upon  which  to  act  in  preparing 

the  application  of  Mrs.  Ellsworth  for  trial.    We  do  not 

think  he  is  entitled  to  recover  for  expen-ses  for  traveling 

outside  of  Hardin  county,  since  it  is  not  shown 

15  that  the  services  of  competent  attorneys  in  Har- 
din county  could  not  have  been  procured,  while 

it  does  api>ear  that  several  of  them  were  not  employed 

by  Ellsworth.     Whether  the  plaintiff  is  entitled  to 

recover  for  hotel  bills  and  other  expenses  within 

16  Hardin  county  depends  upon  the  usage  in  that 
county. 

VIII.  Questions  which  we  have  not  mentioned 
are  presented  in  argument,  but  are  disposed  of  by  what 
we  have  already  said,  or  are  unimjmrtant,  or  are  not 
likely  to  arise  on  another  trial,  and  therefore  do  not 
need  further  consideration.  For  the  error  pointed  out 
the  judgment  of  the  district  court  is  reversed. 


Patrick  Hays  v.  J.  J.  Berry,  Defendant,  and    J. 
J.  Porter  and  Haines  &  Lyman,  Inter- 
veners, Appellants, 

Landlord's  Lien:    exemption;    Burden  of  proof ,    Though  the  bur- 
den of  proof  is  upon  the  landlord  to  show  that  property  distrained 
was  owned  by  the  lessee,  and  used  in  the  demised  premises,  under 
I    Code,  1873,  section  2017,  the  one  who  asserts  that  the  lien  dpes  not 


UM  466 
alio  447 

104  466 
117   71 


156  Hats  v.  Bbrey.  [104  Iowa 

attach,  by  reason  of  the  property  being  exempt,  must  prove  such 
fact. 

[nnooknt  purchaskrs.  Want  of  notice  on  behalf  of  the  vendee  of 
p  roperty  sold  by  a  lessee,  that  it  was  subject  to  a  landlord's  lien 

2  does  not  di\est  the  lien,  nor  afford  the  purchaser  protection 
against  it. 

Appeal  from  Potveshiek  District  Court. — Hon.  D.  Ryan, 

Judge. 

Saturday,  January  22,  1898. 

Affirmed, 

Haines  &  Lyman  for  appellants. 

No  appearance  for  appellee. 

Ladd,  J. — Afi  the  value  of  the  horse  in  controverey 
is  under  one  hundred  dollars,  the  questions  involved 
are  presented  in  the  ceii;ificate  of  the  trial  judge.  These 
may  be  stated  rather  than  set  out  in  detail.  It  appears 
that  the  plaintiff  executed  a  lease  of  his  farm  for  three 
years,  beginning  March  1,  1894,  to  Berry,  who  took 
pos.sos8ion  thereunder,  and  used  six  or  eight  horses 
on  the  premises.  In  1895  he  traded  one  of  these  to  Sim- 
mons for  the  black  horse  in  controversy,  which  he  also 
kept  and  used  on  the  farm.  In  1896  Berry  exchanged 
it  with  Frost  for  another.  Frost  traded  this  black  horse 
to  the  intervener  Porter,  who  used  it  on  the  farm  he 
had  leased  from  Haines  &  Lyman.  Berry  absconded  in 
August,  1896,  owing  the  plaintiff  rent  to  the  amount 
of  several  hundred  dolhirs,  for  the  recovery  of  which 
this  action  was  begun,  and  a  landlord's  writ  of  attach- 
ment issued  therein,  and  levied  on  said  horse  while  in 
the  possession  of  Porter,  and  on  the  farm  of  Haines  & 
Lyman,  to  whom  Porter  was  indebted  for  rent.  Porter 
intervened,  claiming  the  horse  was  not  subject  to  the 
landlord's  lien  of  plaintiff,  while  Haines  &  Lymau 
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averred  that  their  lien  was  superior.  Porter,  when  he 
received  the  horse  from  Frost,  had  no  actual  notice  that 
it  had  ever  been  owned  by  Berry,  or  that  it  had  ever 
been  used  on  plaintiff '8  farm.  It  was  not  shown  that 
Berry  did  not  claim  the  horse  as  exempt  to  him  under 
the  statute. 

I.  In  such  a  case,  is  the  burden  of  proof  on  the 
landlord,  in  order  to  establish  his  lien,  not  only  to 
show  that  the  property  was  owned  by  the  lessee  and 

used  on  the  demised  premises,  but  also  that  it 
1  was  not  exempt  from  execution?    The  statute 

gives  the  landlord  "a  lien  for  his  rent  upon  all 
crops  grown  upon  the  demised  premises,  and  upon  any 
other  property  of.  the  tenant  which  has  been  used  on 
the  premises  during  the  term  and  not  exempt  from 
execution.'^  Code  1873,  section  2017.  The  authorities 
eeem  to  agree  that  the  purpose  of  exemption  is  to  pro- 
tect the  family  of  the  debtor  from  want,  by  not  per- 
mitting his  creditors  to  strip  from  him  the  necessities 
of  life  and  the  means  of  support,  and  that  the  right  to 
the  exemption  is  a  personal  privilege,  to  be  asserted  by 
the  debtor.  His  wife  may  do  so  if  he  absconds.  Code 
1897,  section  4016.  'Nix  v.  Goodhile,  95  Iowa,  282,  does 
not  announce  a  different  rule.  It  has  been  adjudged 
by  this  court  that  the  burden  is  on  the  defend- 
ant or  garnishee  to  show  that  the  money  owing  by  the 
latter  is  exempt  as  personal  earnings.  Oaks  v.  Mar- 
quardt,  49  Iowa,  643.  No  exemptions  were  allowed  at 
common  law,  and,  as  the  great  mass  of  property  is  sub- 
ject to  the  satisfaction  of  debts,  these  are  exceptions  to 
the  general  rule.  If,  then,  it  was  made  to  appear  that 
the  horse  levied  on  was  owned  by  Berry,  and  used  on 
the  leased  premises,  the  burden  was  upon  him  who 
asserted  that  the  lien  did  not  attach  by  reason  of  the 
property  being  exempt,  to  so  prove.  Section  4017  of  the 
Code  was  enacted  to  obviate  any  waiver  by  reason  of 
the  surrender  of  the  property  to  the  sheriff,  or  failure 
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to  object  to  the  levy  by  the  debtor,  in  ignorance  of  his 
rightfi,  in  supposed  obedience  to  one  in  authority.  The 
question  of  proof  was  not  involved  in  Bank  v.  Honnold^ 
85  Iowa,  352,  the  court  simply  holding,  in  that  case,  that 
the  lease  was,  in  effect,  a  mortgage,  and  the  property, 
being  exempt  to  the  lessee,  was  not  subject  to  the  land- 
lord's lien.  In  Richardson  v.  Peterson^  58  Iowa,  724, 
the  defendant  did  not  allege  that  the  property  was 
exempt,  nor  argue  that,  by  reason  thereof,  the  lien  did 
not  attach,  but  rested  hie  defense  solely  upon  the  propo- 
sition that  a  sale  of  the  property  to  the  intervener,  Kurz, 
without  actual  notice  thereof,  divested  the  landlord's 
lien.  The  facts  in  this  case  illustrate  the  necessity  of 
the  rule  placing  the  burden  of  proof  upon  the  party 
alleging  the  exemption.  Berry  had  six  or  eight  horses, 
any  two  of  which  he  might  have  held  as.  exempt  under 
the  law;  but  because  of  his  failure  to  make  an  election 
which  he  would  claim,  and  having  absconded,  so  that  he 
jcould  not  be  required  to  do  so,  it  was  utterly  impossible 
to  establish  the  plaintiff's  lien  on  any  of  them,  if  appel- 
lant's position  were  adopted.  The  same  would  be  true 
with  reference  to  other  property.  The  question  must  be 
answered  in  the  negative. 

II.    The  other  two  questions  are  involved  in  that 
already  stated.     Haines  &  Lyman  acquired  no  better 

right  to  the  horse  than  Porter,  and  the  case  of 
2  Richardson   v,  Peterson,  supra,  adjudges   that 

the  purchase  by  Porter  without  notice  would 
afford  him  no  protection.  See,  also,  Blake  v.  Counsel- 
man,  95  Iowa,  219. — Affirmed. 


'104     4» 

^^ — -  Jennie  L.  Phillips  v.  F.    H.  Giffoed,  et  ah.  Appel- 

lants, 

Ciiitracts:     public   policy:      Consideration.      Two  persons  wei\ 
engaged  in  selling  intoxicating  liquors  under  acts  Twenty-fifth 
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General  Assembly,  chapter  62,  known  as  the  "mulct  law."  A  note 
for  the  price  of  the  interest  of  one  of  them  contained  the  clause 
"if  payor  is  obliged  to  abandon  his  present  business  on  account  of 
change  in  the  liquor  law  by  the  next  legislature  of  the  state,  then 
this  note  to  be  void;  otherwise  to  be  full  of  force."  Held^  that  the 
words  "present  business"  meant  the  business  he  then  had,  and 
that,  said  business  being  a  legal  business,  the  note  was  not  invalid, 
as  being  a  "gambling,  wagering  contract,"  and  that  it  was  sup- 
ported by  a  valid  consideration. 

Appeal  from  Marshall  District  Court, — Hon.  0.  Cas- 
well, Judge. 

Monday,  January  24, 1898. 

Action  on  a  promissory  note.  Judgment  for  plain- 
tiff, and  the  defendant  appeals. — Affirmed. 

Anthony  C.  Daly,  Theo.  F.  Bradford,  and  W.  E. 
Bradford  for  appellants. 

J.  L.  Carney  for  appellee. 

Granger,  J. — The  action  is  upon  a  note  in  words 
as  follows:  "|500.00.  Marshalltown,  Iowa,  July  8, 
1895.  June  1, 1896,  after  date,  we  promise  to  pay  F.  S. 
Kockafellow,  or  order,  five  hundred  dollars,  with  seven 
per  cent,  (payable  annually)  interest  per  annum  from 
date  (overdue  interest  and  principal  draws  seven  per 
cent,  per  annum),  and  reasonable  attorney's  fees  for  col- 
lection if  action  is  commenced  hereon.  Payable  at 
Marshalltown,  Iowa.  This  note  is  conditional.  If  payor 
is  obliged  to  abandon  his  present  business  on  account  of 
a  change  of  the  liquor  law  by  the  next  legislature  of  the 
state,  then  this  note  to  be  void;  otherwise  in  full  force. 
P.  H.  Gifford.  I.  B.  Capron."  The  note  was  indorsed  to 
plaintiff.  After  much  contention  over  the  pleadings, 
each  party  moved  for  judgment  in  his  favor;  each 
party  presenting  as  a  ground  therefor,  that  there  were 
no  disputed  questions  of  fact,  so  thiit  we  may  properly 
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state  the  facts  as  we  find  them  from  the  pleadings.    II 
appears  that  the  defendant  Giflford  and  the  payee  in 
the  note,  Roekafellow,  were,  prior  to  the  execution  of  the 
note  engaged  in  the  saloon  business  in  Manshalltown, 
Iowa,  under  the  provisions  of  chapter  62,  Acts  Twenty- 
fifth  General  Assembly,  known  as  the  "Mulct  Law;" 
that  th^  consideration  for  the  note  was  Roekafellow 'e 
undivided  interest  in  the  saloon,  and  the  stock  of  liquoi 
on  hand,  including  whisky,  beer,  wine,  and  other  intox 
icating  liquors  kept  for  the  purposes  of  sale  by  the 
drink.    If  it  should  be  thought  that  a  finding  of  fact 
that   Gifford    and    Roekafellow    were    operating    the 
saloon  in  Marshalltown   under    the  provisions  of  the 
mulct  law  is  not  supported  by  the  record,  we  may  say 
that  such  is  our  conclusion  from  the  admission  of  para- 
graph 4  of  the  reply.    The  averment  in  that  paragraph 
that  the  firm  was  engaged  in  the  sale  of  liquor  under 
that  law  must  be  considered  in  connection'  with  the 
averments  in  the  preceding  paragraph,  to  know  what 
was  meant.    The  admission  of  the  facts  stated  in  the 
paragraph  carries  with  it  the  right  to  consider  other 
facts  essential  to  know  its  meaning,  and  from  the  reply 
it  clearly  appears  that  the  intent  of  the  pleading  was  to 
state  the  conclusion  we  have  expressed.    The  legal  sit- 
uation may  be  summarized  as  follows:    Where  two  per- 
sons are  engaged  in  the  sale  of  intoxicating  liquors 
under  the  provisions  of  the  mulct  law,  is  a  note  for  the 
interest  of  one  of  them  supported  by  a  valid  considera- 
tion, and  enforcible? 

IL  The  legal  contention  arises  largely  over  the 
words  of  the  note,  that:  "This  note  is  conditional.  If 
the  payor  is  obliged  to  abandon  his  present  businesj 
on  account  of  a  change  of  the  liquor  law  by  the  next 
legislature  of  the  state,  then  this  note  is  to  be  void; 
otherwise  in  full  force."  It  is  thought  that  it  does  not 
appear  that  the  consideration  of  the  note  was  the  par- 
ticular saloon  in  which  Gifford  and  Roekafellow  were 
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engaged,  but  we  have  no  doubt  of  that  being  the  proper 
understanding  from  the  pleadings.  It  is  true,  it  is«  not 
said  in  so  many  words,  but  it  is  the  natural  and  the  legal 
inference.  We  think,  also,  that  the  "present  business'' 
spoken  of  in  the  condition  of  the  note,  meant  the  busi- 
ness he  had,  and  was  taken  from  Rockafellow  for  the 
note.  Because  of  a  claim  that  it  does  not  appear  that 
the  note  was  given  for  a  saloon  business,  nor  that 
it  was  to  be  void  if  the  payor  had  to  abandon  the 
identical  saloon  for  which  the  note  was  given,  it  is  urged 
that  the  giving  of  the  note  was  a  "gambling,  wagering 
contract.^'  Our  theory  as  to  the  facts  puts  at  rest  such 
a  contention;  for,  if  the  business  was  being  carried  on 
under  the  mulct  law,  it  was  a  legal  business,  under  our 
holding  in  McKeever  v.  Beacom,  101  Iowa,  173.  If  a 
legal  business,  we  know  of  no  reason  why  it  may  not 
be  sold,  if  in  so  doing  the  provisions  of  the  law  against 
sales  are  not  violated.  It  is  apparent  that  the  condi- 
tion in  the  note  was  intended  to  render  the  note  void 
if  the  consideration  of  the  note  should  fail  because  of 
a  change  in  the  law  in  a  particular  time.  Such  a  trans- 
action has  none  of  the  elements  of  a  wagering  or 
gambling  contract.  It  is  no  more  such  a  contract  than 
would  be  an  agreement  that  a  note  given  for  a  horse 
should  be  void  if  the  horse  should  die  within  a  month. 
There  is,  of  course,  a  contingency,  a  chance,  involved  in 
the  transaction,  but  it  is  no  more  than  an  undertaking 
by  the  seller  that  the  horse  will  live  for  a  certain  time. 
In  both  cases  the  consideration  that  supports  the  note 
is  property  actually  delivered.  It  is  in  no  sense  a  spec- 
ulation on  the  chances  for  or  against  the  happening  of 
an  event,  or  on  a  contingency. 

III.  It  is  said  "that  the  condition  of  the  note  is 
against  public  policy  and  void;  that  it  contemplates  a 
violation  of  the  liquor  laws  of  the  state."  If  it  does 
contemplate  that  result,  it  is  void;  but  we  do  not  so 
understand  the  facts,  as  we  have  said.    We  understand 


i62  Harrison  V.  Stbbbiks.  [104  Iowa 

the  transaction  to  refer  to  a  bueinees  done  under  the 
provisions  of  the  mulct  law,  which,  as  we  held  in 
McKeever  v.  Beacom,  supra,  is  a  legal  business.  It  is 
«aid  that  the  presumptions  of  the  law  are  that  it  was 
illegal.  Concede  the  rule,  and  we  look  to  the  pleadings 
for  the  facts,  and  find  it  admitted  that  the  business 
was  done  under  the  mulct  law,  and  the  presumption  is 
thus  overcome.  With  the  facts  as  we  understand  them, 
and  the  case  of  McKeever  v.  Beacom,  there  is  no  room 
for  any  of  the  legal  contentions  made  in  the  case.  It  is 
simply  a  sale  of  a  legal  business,  with  a  stipulation  that 
the  consideration  need  not  be  paid,  if  from  certain 
causes,  the  business  shall  become  illegal  within  a  cer- 
tain time,  and  the  consideration  thus  be  lost.  No  good 
reasons  have  been  suggested  why  such  a  contract 
should  not  be  sustained. 

A  motion  to  reverse  the  judgment,  made  by  appel« 
lant,  presents  only  questions  otherwise  presented,  and 
need  not  be  considered.    The  judgment  of  the  district 

court  is  AFFIRMED. 


T.  W.  Harrison  v.  J.  R  Stebbins,  E.  P.  Barringer, 
James  Hand,  W.  H.  Harrison,  and  Myles  McNally, 
Members  of  the  Board  of  Supervisors  of  Palo  Alto 
County,  Iowa,  Appellants. 

\  M'Tal:  county:  (Supersedeas.  An  appeal  from  a  judgment  against 
a  county  does  not  operate  as  a  stay  of  proceedings  thereon  with- 
out the  tiling  of  a  supersedeas  bond,  as  Code,  section  4126.  pro- 
viding that  no  proceedings  under  a  judgment  shall  be  stayed  by 
an  appeal  unless  the  appellant  executes  and  files  a  bond  makes  no 
exceptions,  and  the  only  exemptions  from  furnishing  security  is 
that  made  by  section  817.5  in  favor  of  the  state.  Citing  Pco/>it'.  v. 
Clingan,  5 Cal.  389;  McGliy  v.  Lincoln,  32  Neb.  412  (49  N.  W.  Kep. 
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Appeal  from  Palo  Alto  District  Court.  —  Hon.  W.  B. 
QuARTON,  Judge. 

Monday,  January  24,  1898. 

Action  to  compel  the  board  of  supervisors  of  Palo 
Alto  county  to  levy  a  tax  from  which  to  pay  plaintiff's 
judgment  against  said  county.  The  defendants  inter- 
posed the  defense  that  an  appeal  had  been  taken  to  the 
supreme  court,  though  no  supersedeas  bond  had  been 
filed.  A  motion  for  judgment  having  been  sustained, 
and  judgment  entered  as  prayed,  the  defendant's  appeal. 
— Affirmed. 

John  Menzies,  county  attorney,  and  Soper,  Allen 
&  Morling  for  appellants. 

T.  W.  Harrison  and  McCarty  &  Linderman  for 
appellee. 

Ladd,  J. — Does  an  appeal  from  a  judgment  against 
a  county  operate  as  a  stay  of  proceedings  thereon  with- 
out the  filing  of  a  supersedeas  bond?  Section  4128  of 
the  Code  provides  that  "no  proceedings  under  a 
judgment  or  order,  nor  any  part  thereof,  shall  be  stayed 
by  an  appeal,  unless,  the  appellant  executes  a  bond 
with  one  or  more  sureties,  to  be  filed  with  and  approved 
by  the  clerk,  of  the  court  in  which  the  judgment  or 
order  was  rendered  or  made,"  and  conditioned  as 
therein  set  out.  No  exception  is  made  of  any  litigant, 
and  the  only  exemption  from  furnishing  security  is  that 
of  section  3475,  providing:  "The  state  may  main- 
tain actions  in  the  same  manner  as  natural  per- 
sons, but  no  security  shall  be  required  in  such 
cases."  The  fact  that  the  state  is  excepted  would  indi- 
cate that  others  are  not.  The  sections  relating  to  stay 
of  proceedings  are  a  part  of  chapter  2  of  title  20,  which 
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includes  the  procedure  in  the  supreme  court  in  all  cases, 
and  it  seems  that  municipalities  might,  with  as  much 
reason,  claim  exemption  from  some  of  the  other  pro- 
visions ae  this.  The  bond  is  purely  statutory,  as  the 
writ  of  error  at  common  law  operated  as  a  stay  of  pro- 
ceedings by  implication,  and  it»  purpose  is  quite  as 
much  to  protect  the  appellee  against  vexatious  litiga- 
tion as  the  expenses  incident  to  the  appeal.  While  it  has 
been  held  that  the  etate  is  not  within  the  contemplation 
of  such  statutes,  our  attention  has  not  been  called  to 
any  authority  extending  this  exemption  to  counties 
and  municipal  corporations.  See  People  v,  Clingany  5 
Cal.  389.  In  McClay  v.  City  of  Lincoln,  32  Neb.  412  (49 
N.  W.  Rep.  282),  the  supreme  court  of  Nebraska  holds 
tliat  statutes  exempting  political  corporations  from 
the  requirement  of  giving  appeal  bonds  do  not  violate 
the  constitutional  provisions  prohibiting  special  legis- 
lation, and  Cobb,  C.  J.,  in  delivering  the  opinion  of  the 
court,  remarks:  "The  rule  is  that,  in  order  to  bind 
cities  by  law  like  the  one  under  consideration,  the  city 
or  any  branch  of  the  sovereignty  shall  be  specially 
named;  otherwise  it  is  exempt.''  Then  some  very  good 
reasons  are  given  for  not  requiring  bonds  in  such  cases. 
A  similar  decision  will  be  found  in  Holmes  v.  Mattoon, 
111  111.  28  (53  Am.  Rep.  602).  In  so  far  as  these  opinions 
refer  to  the  rule  as  applied  to  the  state  or  government, 
they  cannot  be  doubted,  but,  as  before  remarked,  our 
attention  has  not  been  called  to  any  authority  extend- 
ing it  to  counties  or  municipalities.  In  many  of  the 
states  public  corporations,  and  persons  acting  in  a 
tnvst  capacity,  are  exempt  from  giving  appeal  bonds,  by 
the  express  provisions  of  the  statute;  and  the  tendency 
of  judicial  construction  has  been  not  to  extend  these 
by  implication,  as  they  are  exceptions  to  the  general 
policy  of  the  law  protecting  the  appellee.  Von  Schmirit 
v.  Widher,  99  Cal.  511  (32  Pac.  Rep.  532);  State  v.  Judge 
of  Third  Disf.,  18  La.  444;  1  Enc.  PI.  &  Prac.  968.    The 
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entity  of  the  county  te  distinct  from  that  of  the  state, 
though  included  in  it,  and  existing  for  the  purpos#of 
carrying  out  its  powers;  and  while  the  reasons  for 
exempting  the  former  from  giving  supersedeas  bonds  in 
order  to  stay  proceedings  on  judgments,  pending 
appeal,  are  cogent,  and  possibly  unanswerable,  they 
appeal  to  the  lawmakers  for  appropriate  legislation, 
rather  than  to  the  courts  for  the  ingrafting  of  excep- 
tions not  intended.  The  very  wording  of  our  statute 
precludes  any  exception,  and  the  provision  exempting 
the  state  excludes  all  others. — Affirmed. 


11»   888 

Donald  C.  McGregor,  Appellant,  v.  John  Cone.         ' '®  ^ 

Coniititotional  Law;    interstate   commerce.    Under  Const.  U.  S. 

1-8  article  1,  section  8,  conferring  on  congress  the  exclusive  right  to 
regulate  commerce  between  the  several  states,  Acts  Twenty-sixth 
General  Assembly,  chapter  96,  prohibiting  the  sale  of  cigarettes 
within  the  state  by  all  persons  save  jobbers  doing  an  inter-state 
business,  is  unconstitutional  and  void,  in  so  far  as  it  amounts  to 
a  regulation  of  inter-state  commerce. 

Original  packaqbs.  An  original  package  is  that  which  is  delivered 
by  the  importer  to  the  carrier  at  the  initial  point  of  shipment  in 

5  the  exact  conditif>n  in  which  it  was  shipped.     Collins  v.  Hilt,  77 

6  Iowa,  181,  and  Stale  v.  Coonan,  82  Iowa,  400,  disapproved,  citing 

7  State  V.  Board  of  Assessors,  46  La.  146  (15  So.  Kep.  10);  Keith  v. 
State,  91  Ala.  2  (8  So.  Kep.  853);  United  States  v.  132  Packages,  22 
C.  C.  A.  228  (76  Fed.  Rep.  864);  State  v.  Winters,  44  Kan.  Sup.  723 
C25  Pac.  Rep.  237). 

Same:    Cigarettes,    A  pine  box  in  which  are  packed  for  convenience 
1-4  in  shipment  packages  of  cigarettes,  each  of  which  contains  ten 

5  cigarettes  and  sealed  with  an  internal  revenue  stamp,  without  any 
7    other  packing  or  inclosure  around  or  about  them  except  the  box 

itself,  is  the  original  package  of  commerce,  and  when  that  is 
opened  the  packages  of  cigarettes  are  subject  to  the  police  power 
of  the  state  as  a  part  of  the  common  mass  of  property  therein. 

Decision  of  revenue  officers.    Ihe  fact  that  the  internal  revenue 

department  has  recognized  a  package  containing  ten  cigarettes 

2    as  an  **original  package,"  for  the  purpose  of  taxation,  is  not  con- 

6  elusive,  as  the  repacking  of  such  packages  in  additional  coverings 
is  optional  with  the  manufacturer.  Disapproving,  Slate  u.  Qoetze, 
(W.  Va.)  27  S.  E.  Rep.  225. 

Vol.  104  la— 30 
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Apffial  from  Cedar  Rapids  Superior  Court — Hon.  T. 
M.  GiBERSON,  Judge. 

Monday,  January  24, 1898. 

This  is  a  habeas  corpus  proceeding  in  which  plain- 
tiff and  appellant  alleges  that  he  was  unlawfully 
restrained  of  his  liberty  by  defendant,  who  is  sheriff  of 
Linn  county,  under  a  warrant  of  commitment  issued  by 
one  Rail,  a  justice  of  the  peace  in  and  for  said  county, 
in  pursuance  of  a  judj^nient  of  conviction  for  violation 
of  what  is  familiarly  known  as  the  "Anti-Cigarette 
Law."  Plaintiff  says  that  his  commitment  was  and 
is  illegal,  for  the  reason  that  while  he  sold  cigarettes, 
yet  that  the  same  were  sold  in  the  "original  package"  in 
which  imported,  and  that  the  law  under  which  he  was 
convicted  is  unconstitutional  in  so  far  as  it  applies  to 
such  sales.  The  trial  court  remanded  the  petitioner, 
and  from  the  order  and  judgment  so  entered  he  api>eal8. 
— Affirmed, 

W.  W,  Fuller  and  Jo  Aw  W.  Bedmortd  for  appellant. 

J.  W,  Grimm,  county  attorney,  and  Milton  Rem- 
ley,  attorney  general,  for  the  state. 

Deemer,C.  J. — The  case  was  tried  upon  the  follow- 
ing agreed  statement  of  facts:  "The  defend«int  pur- 
chased in  Illinois  from  the  American  Tobacco  Company, 

a.  cori)oration  organized  under  the  laws  of  the 
1  state  of  New  Jersey,  and  having  a  factory  for  the 

manufacture  of  cigarettes  in  the  city  of  New 
York  and  state  of  New  York,  a  number  of  packages  of 
cigarettes,  manufactured  at  its  said  factory  in  New 
York  by  said  company.  Each  said  package  so  pur- 
chased contained  ten  cigarettes,  and  had  upon  it  the 
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label  bearing  the  name  or  brand  of  the  cigarettes  con- 
tained in  it,  the  caution  notice,  the  number  of  the  fac- 
tory and  of  the  revenue  district  in  which  the  factory 
was  located,  the  name  of  the  state  in  which  such  fac- 
tory was,  the  name  of  the  manufacturer,  and  the  inter- 
nal revenue  stamp  for  ten  cigarettes,  duly  canceled, 
pasted  across  the  end  of  each  of  said  packages  so  as  to 
seal  the  same  (which  said  stamp  had  to  be  broken  and 
destroyed  in  opening  said  package),  and  all  other 
requirements  of  the  acts  of  congress  and  of  the  internal 
revenue  laws  governing  the  packing,  shipment,  and 
sale  of  cigarettes.  The  packages  of  cigarettes  so  pur- 
chased by  said  defendant  of  said  company  were  placed 
in  a  common  pine  box,  for  convenience  of  shipment, 
without  any  other  packing  or  inclosure  around  or  about 
said  packages  of  ten  cigarettes  each,  and  were  so 
shipped  by  said  company  to  said  defendant  by  a  com- 
mon carrier,  from  the  factory  of  said  company  in  the 
city  of  New  York,  in  the  state  of  New  York,  to  the  ware- 
house and  offices  of  said  company  in  the  city  of  Chicago, 
in  the  state  of  Illinois,  and  from  Chicago,  in  the  state  of 
Illinois^  shipped  by  said  company  in  the  same  package, 
without  opening  the  same,  to  the  defendant,  in  Cedar 
Rapids,  in  the  state  of  Iowa,  by  common  carrier.  Upon 
the  arrival  of  such  pine  box  at  the  place  of  business  of 
defendant  in  Cedar  Rapids,  in  the  state  of  Iowa,  he 
opened  said  pine  'box,  by  taking  the  lid  therefrom,  and 
sold  one  of  the  packages,  containing  ten  cigarettes,  in 
Cedar  Rapids,  Linn  county,  Iowa,  on  July  10,  1896,  to 
Andrew  Harmon.  Tlie  remaining  packages  of  cigarettes 
were  not  removed  from  said  pine  box,  and  are  still 
therein  as  they  were  received.  The  one  package,  of  ten 
cigarettes,  sold  to  said  Andrew  Harmon,  was  of  like 
kind  in  every  respect  with  the  other  packages  in  the 
same  box,  and  said  Andrew  Harmon  was  not  a  cus- 
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tom^r  outside  of  the  state,  but  reeided  in  the  state  of 
Iowa/'    It  further  appears  that  the  American 
2  Tobacco  Company  submitted  to  the  department 

of  internal  revenue  of  the  general  government  a 
sample  package  of  cigarettes  similar  to  the  one  for  the 
selling  of  which  appellant  was  convicted,  and  received 
the  following  letter  in  resjwnse:  "American  Tobacco 
Company,  No.  45  Broadway,  New  York,  N.  Y. — Gentle- 
men: In  reply  to  your  inquiry  of  April  3d,  submitting 
a  sample  package  of  cigarettes  bearing  thereon  the 
internal  revenue  stamp  and  the  'printed  marks»  and 
caution  label,  and  inquiring  as  to  the  necessity  for  a 
reinclosing,  in  an  additional  covering  of  paper,  wood, 
or  other  material  in  placing  the  same  upon  the  market, 
you  are  notified  that  said  package  being  a  statutory 
quantity,  and  properly  stamped  and  canceled,  and  bear- 
ing thereon  the  caution  label  and  the  number  of  the 
manufactory,  the  district  and  state,  and  the  number  of 
cigarettes  contained  therein,  met^tR  with  the  approval 
of  this  bureau,  being  a  proper  and  original  package,  as 
contemplated  by  existing  laws  and  regulations.  There- 
fore, the  repacking  of  said  packages  in  additional  cover- 
ings of  woo<l,  paper,  etc.,  is  optional  with  the  manufac- 
turer, and  does  not  concern  this  bureau.  Tlie  option  is 
permissible,  under  existing  regulations  (series  7,  No.  8, 
Revised,  page  46,  and  Internal  Revenue  Record,  Vol.  32, 
page  365,  dated  November  22, 1886).  Respectfully  yours, 
"[Signed.]        John  W.  Mason,  Commissioner.^' 

The  so-called  "Anti-(^igarette  Law,''  being  chapter 
96,  Acts  T^\^enty-sixth  General  Assembly,  prohibits  the 
sale  of  cigarettes  within  this  state  by  all  persons  whom- 
soever, save  jobbers  doing  an  interstate  business  with 
customers  outside  of  the  state.  Ajypellant  contends 
that  this  law  is  unconstitutional,  in  so  far  as  it  inter- 
feres with  commerce  among  the  several  states;  that  the 
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package  which  he  sold  was  an  "original  package;"  and 
that  hiis  detention  was  and  is  illegal.  This  statute 
3  was  enacted  in  virtue  of  the  police  power  of  the 

state,  and,  unless  it  infringes  upon  some  consti- 
tutional provi&ion,  it  is  undoubtedly  valid.  The  con- 
tention is,  however,  that  the  statute  is  invalid  in  so  far 
as  it  interferes  with,  interrupts,  or  embarrasses  inter- 
state commerce;  on  the  theory  thatthe  federal  constitu- 
tion (article  1,  section  8)  confers  upon  congress  the 
exclusive  right  to  regulate  commerce  among  the  several 
states.  It  seems  to  be  well  settled  "by  the  later  decisions 
of  the  United  States  court  that,  while  the  states  have 
the  undoubted  right  to  control  their  purely  internal 
affairs,  yet  whenever  the  law  enacted  in  the  exercise  of 
this  power  amounts  to  a  regulation  of  commerce  among 
the  states,  as  it  does  when  it  directly  or  indirectly 
inhibits  the  receipt  of  an  imported  commodity,  or  its 
disposition,  before  it  has  ceased  to  become  an  article  of 
trade  between  one  state  and  another,  it  comes  in  con- 
flict with  a  power  which  has  -been  invested  in  the  gen- 
eral gx>vernment,  and  is  therefore  void.  That  the  use  of 
the  article  is  deleterious  to  the  inhabitants  of  the  state 
is  not  regarded  as  material,  so  long  a-s  it  is  recognized 
by  the  commercial  world,  by  the  laws  of  congiess,  and 
by  the  decisions  of  the  courts  as  a  commodity  in  which 
a  right  of  traffic  exists.  Brown  v.  Manjland^  12  Wheat. 
n.^\Leisy  V,  Hatdin,lS5  U.  S.  100  (10  Sup.  Ct.  Eep.  681); 
In  re  Rahrer,  140  U.  S.  559  (11  Sup.  a.  Rep.  865);  Bow- 
man V.  Railway  Co.,  125  U.  S.  465  (8  Sup.  Ot.  Rep.  689). 
That  cigarettes  are  a  recognized  commercial  commodity 
must  be  conceded,  and  it  follows  that,  in  so  far  as  the 
law  in  question  amounts  to  a  regulation  of  commerce, 
it  is  unconstitutional  and  void.  There  must  of  necessity 
be  a  time,  however,  when  an  article  which  is  the  sub- 
ject of  interstate  commerce  becomes  su'bject  to  the  tax- 
ing power  and  police  regulations  of  the  state;  a  time 
when  the  article  loses  its  character  as  an  import,  and 
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its  owner  becomes  subject  to  local  regulations.  In  the 
case  of  Brown  i\  Maryland  it  is  said  thtat  the  point  of 
time  when  the  prohibition  ceases,  and  the  power  of  the 
state  to  tax  commences,  is  not  the  instant  when  the 
article  enters  the  countrj^,  but  w^hen  the  importer  has 

so  acted  upon  it  tliat  it  has  become  incorporated 
4  and  mixed  up  with  the  mass  of  property  in  the 

country,  which  happens  when  the  original  pack- 
age is  no  longer  such  in  his  hands;  that  tlie  distinction 
is  obvious  between  a  tax  which  intercepts  the  import 
as  an  import  on  its  way  to  become  incorporated  with  the 
general  mass  of  property,  and  a  tax  which  finds  the 
article  already  incorporated  with  that  mass  by  the  act 
of  the  im|>orter;  and  that  the  right  to  sell  any  imported 
article  is  an  inseparable  incident  to  the  riglit  to  import 
it.  In  another  case  {Bowman  v,  liaihraij  Co.,  supra),  it 
is  said  in  the  divssenting  opinion  that  while  the  question 
involved  did  not  require  a  decision,  yet  tlie  argument 
of  the  majority  conducts  to  the  conclusion  that  tlie 
right  of  transportation  included  by  necessary  implica- 
tion the  right  of  the  consignee  to  sell  in  unbroken  pack- 
ages at  the  place  where  the  transportation  terminated. 
This  language  was  subsequently  approval  by  a  majority 
of  the  court  in  the  case  of  Leisy  v.  Hardin,  Again,  in 
the  License  Cases,  5  How.  504,  Chief  Justice  Taney  said: 
"These  state  laws  act  altogether  upon  the  retail  or 
domestic  traffic  within  their  respective  borders.  They 
act  upon  the  article  after  it  has  passed  the  line  of  for- 
eign commerce,  and  become  a  part  of  the  general  mass 
of  property  in  the  state."  Chief  Justice  Waite  declared 
in  the  Bowman  Case  that  "it  is  only  after  the  importa- 
tion is  completed,  and  the  property  incorporated  is 
mingled  with  and  becomes  a  part  of  the  general  prop- 
erty of  the  sitate,  that  its  regulations  can  act  lipon  it, 
except  in  so  far  as  it  may  be  necesscary  to  insure  safety 
in  the  disposition  of  the  import  until  thus  mingled/'  In 
the  case  of  Leisy  i\  Hardin  the  beer  was  held  for  sale  in 
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the  original  l>arrels  and  casee  in  which  it  was  imported, 
and)  none  of  it  was  broken  or  opened  upon  the  premiHes. 
C3iief  Justic^e  Fuller  said,  referring  to  these  facts,  that 
the  trewers  who  brewed  and  owned  the  beer  had  the 
right  to  import  it  into  this  state,  and  also  had  the  right 
to  sell  it,  by  which  act  alone  it  would  become  mingled 
in  the  common  mass  of  property  within  the  state,  and 
that  up  to  that  time  the  state  had  no  jwwer  to  interfere, 
by  seizure  or  otherwise.  All  the  cases  agree  that,  when 
the  article  is  once  sold  by  the  importer,  it  then  becomes 
subject  to  the  taxing  and  police  ix)wer  of  the  state; 
and  it  is  quite  generally  held  that  the  same  result  fol- 
lows when  the  original  package  in  which  it  is  imported 
is  broken,  and  the  several  parcels  are  so  mingled  with 
other  proi)erty,  or  so  exi>osed  for  sale,  as  to  destroy  the 
identity  of  the  package  as  imported.  See  Brown  v. 
Maryland,  supra;  Bobbins  v.  Taxing,  Dis.,  120  U.  S., 
489  (7  Sup.  a.  Rep.  592). 

As  the  law  is  confessedly  valid,  except  in  so  far  as 
it  interferes  with  or  impedes  commerce  between  the 
states,  it  follows  that  the  constitutional  provision  has 
reference  to  and  protects  that  which  is  the  subject  of 
commerce,  and  only  so  long  as  it  preserves  the  form  and 

remains  the  exact  subject  of  importation.    It  is 
5  the  "original  jmckage"  which  is  protected.    The 

question  then  arises,  what  is  an  "original  pack- 
age?'' The  definition  commonly  accepted,  and  believed 
by  us  to  be  correct,  is  that  ^4t  is  a  bundle  put  up  for 
transi>ortation  or  commercial  handling,  and  usually 
consists  of  a  number  of  things  bound  together,  con- 
venient for  handling  and  conveyance.''  See  Slate  v. 
Board  of  Assesso7*s,  46  La.  146  (15  South.  Eep.  10); 
Keith  V.  State,  91  Ala.  2  (8  South.  K^p.  353);  U.  S.  v. 
One  Hundred  and  Thirty-Two  Packages,  22  C.  C.  A.  228 
(76  Fed.  Rep.  364).  In  the  case  of  State  v.  Winters,  44 
Kan.  Sup.  723  (25  Pac.  Kep.  237),  it  is  said :  "The  original 
package  was  and  is  the  package  as  it  existed  at  the  time 
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of  its  transportation  from  one  state  to  another."  It  is 
quite  apparent,  we  think,  that  the  words  "original  pack- 
age" have  reference  to  the  unit  which  the  carrier 
receives,  transports,  and  delivers  as  an  article  of  com- 
merce. The  importer  decides  for  himself  the  size  of  the 
package  which  he  desires  to  import,  and  when  he 
delivers  it  to  the  carrier  for  transportation  he  gives  it 
the  initial  step,  and  from  that  time  until  sold  in  that 
form  or  broken,  and  trans.formed,  it  is  the  subject  of 
interstate  commerce.  But  when  sold  or  broken,  or  when 
it  changes  form,  it  ceases  to  be  an  article  of  interstate 
commerce,  and  no  longer  enjoys  this  protection.  The 
original  package,  then,  is  that  package  which  is  deliv- 
( red  'by  the  importer  to  the  carrier  at  the  initial  point 
of  shipment,  in  the  exact  condition  in  which  it  was 
shipped.  If  sold,  it  must  be  in  the  form  as  6hippe<l  ar 
received;  for,  if  the  package  be  broken  after  such  deliv- 
ery, it,  by  that  act  alone,  becomes  a  part  of  the  commuu 
mass  of  property  within  the  state,  and  is  subject  to  the 
laws  of  that  state  enacted  in  virtue  of  its  police  power. 
Appellant  contends  that  the  internal  revenue 
department  has  declared  the  small  package  sold  by  him 
to  be  "an  original  package,"  and  that  this  is  conclusive. 

We  do  not  so  regard  it.  The  package 
6  referred    to    in    the    letter   from    the    internal 

revenue  department  is  the  one  recognized 
by  that  department  for  the  purposes  of  taxation, 
and  has  no  reference  to  the  unit  of  commerce 
which  is  protected  by  the  federal  constitution.  The 
commissioner  of  internal  revenue,  in  his  letter  hereto- 
fore set  forth,  says  that  "the  repacking  of  said  packages 
in  additional  coverings  is  optional  with  the  manufac- 
turer, and  does  not  concern  this  bureau."  In  the  case  at 
bar  the  "original  package,"  the  unit  of  commerce,  was 
broken,  the  contents  exposed  to  sale,  and  one  of  the 
small  packages  was  sold.  Such  sale  was,  as  it  seems  to 
us,  of  an  article  which  had  lost  its  distinctive  character 
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as  an  Import,  and  was  therefore  in  violation  of  law. 
In  this  reepect  it  differs  from  most  of  the  cases  to  which 
our  attention  has  been  called,  for  in  all  but  one  of  them 
it  appears  that  the  sales  were  of  original  and  unbroken 
packages.  See  In  re  Minor,  69  Fed.  Kep.  235;  State  v. 
McGregor,  76  Fed.  Kep.  957;  Sawrie  v.  Tennessee  (U.  S. 
.  Qr.  Ot.  Tenn.),  82  Fed.  Eep.  615.  The  one  case,  and 
the  only  one,  which  we  have  been  able  to  find  holding 
to  a  contrary  doctrine,  State  v.  Goetz,  (W.  Va.)  (27  S.  E. 
Kep.  225),  f  ailfl  to  recognize  the  distinction  between  the 
original  package  of  commerce  and  that  recognized  by 
the  internal  revenue  department  of  the  general  govern- 
ment for  the  purposes  of  taxation.  There  are  a  number 
of  liquor  cases  in  line  with  our  holding  as  to  what  consti- 
tutes an  original  package.  State  v.  Winters,  Keith  v. 
State,  an  i  State  v.  Board  of  Assessors,  supra.  See,  also, 
State  V.  Chapman,  1  S.  D.  414  (47  N.  W.  Rep.  411); 
Haley  v.  State,  42  Neb.  566  (60  N.  W.  Kep.  962); 
Commonwealth  v.  Zelt,  138  Pa.  St.  615  (21  Atl.  Kep. 
7);  Commonwealth  v.  Bishman,  138  Pa.  St.  639  (21 
Atl.  Kep.  12);  Commonwealth  v.  Paul,  170  Pa.  St.  284 
(33  Atl.  Kep.  82);  Commonwealth  v.  Schollenherger, 
156  Pa.  St.  201  (27  Atl.  Kep.  30).  In  re  Seine,  42  Fed, 
Kep.  545;  Smith  v.  State,  54  Ark.  248  (15  S.  W.  Kep. 
882).  hi  re  Ham: en,  4:3  Fed.  Kep.  372;  U.  S.  v.  One  Him- 
drel  and  Thirty-two  Packages,  supra;  Tinker  v.  State, 
96  Ala.  115(11  South.  Rep.  383).  We  find  no  cases  in  the 
federal  courts  holding  to  a  contrary  doctrine.  On  the 
contrary,  it  is  said  specifically  in  the  case  of  Brown  v. 
Maryland,  supra,  that,  '^f  the  importer  breaks 
7  up  the  original  packages  for  sale  or  for  use,  or 

change©  the  form  in  which  they  were  imported,  or 
they  pass  into  second  hands,  the  goods  will  lose  their 
distinctive  character  as  imports,  and  become  subject 
to  the  taxing  power  of  the  state;  and  in  such  cases 
nothing  that  has  been  said  will  protect  an  article  so 
acted  upon  by  the  importer."      Welton  v.  Missouri,  61 
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U.  S.  275.    See,  also,  State  v.  ShapMgh,  27  Mo.  344; 
State  v.Nortk,  27  ilo.iU. 

The  question  as  to  what  constitutes  an  original 
package  of  liquor,  was  considered  in  the  follow- 
ing cases,  heretofore  decided  by  this  court:  Col- 
lins V.  Hills,  77  Iowa,  181;  State  v.  Coonan,  82 
Iowa,  400;  State  v.  Miller,  86  Iowa,  639;  Hopkins 
V.  Lewis,  84  Iowa,  691.  The  matter  was  also  refer- 
red to  in  Wind  v.  Her,  93  Iowa,  324.  What  was 
said  in  Collins  v.  Hills,  supra,  must  be  regarded  as 
dictum,  for  it  was  not  essential  to  the  determination 
of  the  question  involved.  Moreover,  the  decision  of  the 
controlling  point  in  that  case  was  overruled  by  the 
supreme  court  of  the  United  States.  Reference  to  the 
point  in  Wind  t\  Her  was  purely  arguendo,  and  Hop- 
kins  V.  Lewis  contains  nothing  in  conflict  with  the 
views  here  expressed.  Moreover,  the  rule  of  the  Collins 
Case  was  questioned.  State  v.  Miller  simply  follows 
State  v,  Coonan.  In  the  Coonan  Case  it  appeared  that 
Coonan  was  the  agent  of  non-resident  importers;  that 
he  kept  an  "original  package  house,"  which  was  leased 
by  his  principals;  that  the  liquor  was  shipped  by  the 
importers,  consigned  to  themselves;  that  the  beer  wa.^ 
put  into  bottles  and  sealed  and  labeled  at  the  brewery, 
and  for  convenience  of  shipment  was  placed  in  open 
frame  boxes,  with  twenty-iour  separate  compartments; 
that  the  whisky  was  sealed  and  labeled,  and  packed  hi 
barrels,  and  that  Coonan  removed  the  bottles  from 
boxes  and  barrels,  and  sold  them  as  sealed  and  labeled. 
It  was  held,  under  this  state  of  facts,  citing  the  Collins 
and  the  Beine  Cases,  that  the  separate  bottles  were  the 
original  packages.  We  have  already  «een  that  the  Co/- 
li7is  Case  should  not  bo  regarded  as  aiitliority  upon  the 
proposition  involved,  and  an  examination  of  the  Beifie 
Case  will  disclo.se  that  it  does  not  hold  to  any  such  rule. 
The  contrary  seems  to  be  the  holding  in  that  case. 
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Aside  from  thie,  however,  the  facts  are  essentially  differ- 
ent from  those  in  the  ease  at  bax.  Here  the  appellant  ia 
a  resident  of  the  state,  engaged  in  the  business  of  sell- 
ing cigarettes  at  retail,  and  as  such  is  amenable  to  all 
its  laws  which  do  not  deprive  him  of  some  constitutional 
right.  When  he  received  the  package  which  had  been 
made  up  by  the  manufacturer,  and  started  upon  its 
journey,  he  opened  it  and  displayed  its  contents,  not  the 
package,  for  sale;  and  it  affirmatively  appears  that  he 
sold  one  of  the  email  parcels  from  the  original  package 
to  a  customer  who  applied  for  the  same.  We  think 
these  distinguishing  features  are  quite  important;  for  it 
it  be  the  rule  that  all  imported  goods,  no  matter 
how  treated  or  sold,  are  exempt  from  state  taxation  or 
regulation,  it  is  apparent  that  the  state  must  forego 
the  exercise  of  the  power  of  taxation  and  regulation,  in 
eases  where  the  right  has  never  heretofore  been  ques- 
tioned. See  State  v,  Wheelock,  95  Iowa,  577.  But, 
aside  from  these  distinctions,  we  are  abidingly  con- 
vinced that  the  Csonan  Case,  if  it  holds  to  the  doctrine 
contended  for  by  the  appellant,  is  wrong,  and  ought  to 
be  overruled;  and  in  so  far  as  it  may  be  said  to  be  out 
of  harmony  with  this  opinion,  and  the  great  weight  of 
reason  and  authority,  it  is  overruled.  The  order  of  the 
district  court  remanding  the  appellant  is  right,  and  it  is 

AFFIRMED, 


YouNiB,  Beown  &  Martin  v.  R.  P.  Walrod,  Appellant. 

Land  Sale:  warranty.  Contract  for  sale  of  land  which  the  pur- 
chaser knew  the  vendor  had  no  patent  to,  though  he  was  the 
owner  of  the  land  and  entitled  to  patent,  requires  the  purchaser 
to  accept  deed  and  abstract  when  tendered,  if  the  abstract  shows 
1  a  perfect  title,  except  as  to  the  issuing  of  tlie  patent;  it  being  pro- 
3  vided  that  he  is  to  make  payments  at  certain  times,  and  that 
"good  abstract  and  warranty  deed"  is  to  be  furnished  by  the 
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vendor.  Under  such  circumstances  the  seller  cannot  be  com- 
pelled to  furnish  patent,  but  the  purchaser  must  rely  on  the  cove- 
nant of  warranty. 

Evidence:    Parol  variance.     A  contemporaneous  verbal  agreement 

that  the  vendor  will  procure  and  have  recorded  a  patent  for  the 

*4    unpatented  portion  of  the  land,  within  sixty  days  from  the  date 

of  the  contract,  is  inadmissible,  where  the  written  contract  simply 

requires  the  vendor  to  furnish  a  good  abstract  and  warranty  deed. 

Appeal  from  Ida  District  Court. — ^Hon.  S.  M.  Elwood, 

Judge. 

Monday,  January  24,  1898. 

Action  at  law^  to  recover  an  amount  alleged  to  be 
due  on  a  contract  for  the  sale  of  real  estate.  When  evi- 
dence had  been  fully  eubuiitted,  a  verdict  for  the  plain- 
tifif  was  returned  by  direction  of  the  court,  and  a  judg- 
ment was  rendered  thereon.  The  defendant  appeals. — 
Affirmed. 

Charles  C.  Warren  and  Will  E.  Johnston  for  appel- 
lant. ' 

Carr  &  Parker  for  appellees. 

Robinson,  J. — On  the  eighth  day  of  May,  1893,  the 
defendant  signed  the  contract  upon  which  this  action 
is  brought,  a  copy  of  which  is  as  follows:    "Armour, 

S.  D.,  May  8,  1893.  I  certify  that  I  have  pur- 
1  chaeed,  subject  to  approval  of  the  owner,  the 

south  half  of  section  6,  Tp.  99,  Rg.  63,  for  |4,160, 
as  follows:  Mortgage  to  be  assumed,  |1,300;  on  or 
before  March  1,  '94,  at  not  over  eight  per  cent.,  |1,360; 
cash,  |1,500, — and  have  paid  down  |100  to  bind  bargain. 
Good  abstract  warranty  deed  to  be  furnished.  Papers 
to  be  delivei^Hl  at  the  oflSce  of  Johnson  Bros.,  Armour, 
S.  D.  R.  P.  Walrod."  The  contract  was  procured  in 
behalf  of  the  plaintiff  by  Johnson  Bros.,  of  Armour, 
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S.  D.,  and  was  approved  by  the  plaintiff.  In  the  latter 
part  of  the  month  the  defend^ant  requested  Johnson 
Bros,  to  forward  the  "deed  and  papers,"  when  received, 
to  John  T.  Hallam,  at  Ida  Grove,  Iowa.  On  the  twenty- 
sixth  day  of  June,  the  defendant  wrote  to  one  of  the 
me|rinH  of  the  firm  of  Johnson  Bros.,  and  ottered  him 
the  oWnundred  dollars  paid,  and  twenty-five  dollars  in 
addition,  to  secure  a  cancellation  of  the  contract,  but 
the  offer  was  not  accepted.  In  June,  1893,  a  deed  for  the 
land  and  an  abstract  were  forwarded  to  Ida  Grove  for 
delivery,  and  on  the  tenth  day  of  July  the  defendant 
wrote  to  Johnson  Bros,  that  he  would  have  them 
examined,  and,  if  found  correct,  would  send  a  draft  in 
payment  on  the  next  day.  The  land  described  in  the 
contract  included  two  tracts  known  as  lots  6  and  7,  and 
the  abstracts  furnished  did  not  show  that  a  patent  had 
issued  for  those  tracts,  nor  for  the  east  one-half  of  the 
southwest  one-fourth  of  tlie  section.  The  defendant 
objected  to  paying  the  amount  for  which  his  contract 
provided,  and  accepting  the  deed,  until  a  patent  for  the 
unpatented  land  should  be  issued.  Considerable  cor- 
respondence followed  between  Johnson  Bros.,  on  one 
side,  and  the  defendant  and  his  attorneys,  on  the  other. 
On  the  seventeenth  day  of  August,  1893,  the  defendant 
informed  the  plaintiff  that  he  was  anxious  to  have  the 
land,  but  would  not  close  the  transaction,  in  conse- 
quence of  the  alleged  defect  in  the  title.  On  the  thir- 
teenth day  of  February,  1894,  the  defendant  informed 
the  plaintiff  that,  on  account  of  its  failure  to  perfect  the 
title  within  a  reasonable  time,  he  did  not  desire  the 
land.  The  facts  in  regard  to  the  title  to  whichobjection 
was  made  are  as  follows:  The  land  had  been  taken  as 
a  tree  claim,  but  the  entry  had  been  "commuted  to 
cash,"  payment  had  been  made,  and  a  final  receiver*s 
receipt  was  issued  in  December,  ]  892.  On  the  twentieth 
day  of  April,  1893,  the  title  acquired  by  the  person  who 
entered  the  land  was  transferred  to  the  plaintiff  by  a 
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warranty  deed.  The  entry  of  the  land  was  approved 
for  patent  on  the  second  day  of  March,  1894,  and  a 
patent  was  issued  on  the  twenty-seventh  day  of  th€ 
8ame  month,  and  was  recorded  in  the  proper  county  in 
South  Dakota  on  the  fourteenth  day  of  the  next  month. 
On  the  ninth  day  of  March,  1894,  the  plaintiff  BOttfted 
the  defendant  that  the  land  had  been  approved  for 
patent,  and  on  the  thirtieth  day  of  April,  notified  him 
that  the  patent  had  been  received,  and  that  his  contract 
would  be  enforced.  He  failed  to  perform  his  part  of  it, 
and  this  action  was  commenced  to  recover  the  unpaid 
portion  of  the  contract  price,  and  taxee  paid  on  the  land 
innce  the  contract  was  made. 

I.  The  defendant  alleges  that  the  writing  we  have 
set  out  did  not  contain  the  entire  contract  of  the  parties; 
that  when  the  writing  was  -signed  it  was  verbally  agreed 

that  the  plaintiff  should  procure,  and  have  prop- 
1  erly  recorded,  a  pa  tent  for  the  unpatenteil  portion 

of  the  land  within  sixty  days  of  that  date,  and 
should  send  it,  with  the  deed  and  an  abstract  of  title, 
showing  the  patent,  to  the  defendant ;  that  the  defendant 
refused  to  sign  the  writing  until  the  verbal  agreement 
was  made,  and  relied  upon  that  agreement  in  signing 
the  writing;  also,  that  after  the  writing  was  signed  and 
the  payment  therein  mentioned  was  made,  and  in  con- 
sideration  thereof,  the  plaintiff  orally  agreed  to  obtain 
the  patent  within  sixty  days,  and  send  it  to  the  defend- 
ant. The  defendant  submitted  evidence  which  tended 
to  support  the  alleged  verbal  agreement,  but  on  motion 
of  the  plaintiff  it  was  stricken  from  the  record,  and  of 
that.ruling  the  appellant  complains.  We  think  it  was 
correct.  The  alleged  verbal  agreement  was  contempo- 
raneous with  the  writing,  and  was  in  conflict  with  it. 
That  was  an  absolute  undertaking  to  pay  the  amounts 
of  money  si>ecified  at  the  times  designated,  and  the 
undertaking  of  the  plaintiff  was  to  furnish,  at  the  office 
of  Johnson  Bros.,  "good  abstract  and  warranty  deed." 
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The  alleged  verbal  agreement  sought  to  make  the  per- 
formance of  the  wT^tten  contract  depend  upon  a  condi- 
tion not  contained  in,  and  which  was  in  conflict  with 
the  terms  of,  the  writing.  Therefore,  proof  of  the  verbal 
agreement  was  incompetent,  and  properly  stricken 
from  the  record. 

II.  The  chief  controversy  in  this  case  is  in  regard 
to  the  title  to  the  unpatented  land,  which  the  plaintiflE 
held  at  and  prior  to  the  time  the  defendant  attempted 
to  rescind  the  contracfc.  It  is  contended  by  him  that 
the  contract  required  the  plaintiff  to  transfer  a  market- 
able title,  and  that,  until  the  patent  issued,  the  one  it 

possessed  was  not  marketable.    It  is  the  general 
3  rule  that  a  contract  to  convey  land  by  warranty 

deed,  or  by  good  and  sufficient  deed, — especially 
where  the  price  to  be  paid  is  a  fair  equivalent  for  the 
property, — requires  the  conveyance  of  a  good  title. 
Shreck  v.  Pierce,  3  Iowa,  360;  Fitch  v.  Casey,  2  G 
Greene,  300;  Corhett  v.  Berryhill,  29  Iowa,  157;  Bartle 
V.  Curtis,  68  Iowa,  202;  Easton  v.  Montgomery,  90  Cal. 
307  (27  Pac.  Rep.  280;  25  Am.  St.  123);  Rawle,  Cove- 
nants, section  32.  That  rule  is  not  denied  by  the  appel- 
lee, but  it  insists  that  it  does  not  apply  where  the  cir- 
cumstances under  which  the  contract  is  made  show 
that  the  parties  to  it  could  not  have  contemplated  the 
transfer  of  a  perfect  title,  and  that  appears  to  be  the 
law.  In  Shreck  v.  Pierce,  supra,  it  was  said  that  the 
rule  does  not  apply  to  cases  "where  the  vendee  appears 
to  be  purchasing  the  vendor's  title,  such  as  it  may  be." 
It  is  said  in  1  Warvelle,  Vendors,  325,  that  "it  has  been 
held  that  where  a  purchaser  knows  when  he  makes  his 
contract  that  there  is  a  defect  in  the  title,  and  it  will 
take  considerable  time  to  remove  it,  or  acquires  his 
knowledge  after  the  purchase,  and  acquiesces  in  the 
delay,  or  proceeds  with  knowledge  of  the  defects  in  the 
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execution  of  the  contract,  he  cannot  thereafter  com- 
plain/' See,  also,  Rader  v.  Neal,  13  W.  Va.  373;  God- 
dens'  Executors,  14  Grat.  102;  Golding  v.  Decker,  3 
Colo.  198  (32  Pac.  Kep.  832);  Warvelle,  Vendors,  321. 
The  defendant,  by  his  own  testimony,  shows  that  he 
knew  that  the  patent  had  not  issued  when  he  signed 
the  contract.  He  states  that  he  said  at  the  time  that, 
if  the  patent  came  within  thirty  or  sixty  days,  he  would 
be  satisfied;  but  he  was  to  pay  one  thousand  five  hun- 
dred dollars  in  cash,  presumably  when  the  deed  and 
abstract  were  delivered,  and  not  at  the  end  of  thirty  or 
sixty  days,  when  the  patent  should  have  been  procured. 
One  hundred  dollars  of  the  cash  payment  were  paid 
when  the  contract  was  signed.  It  cannot  be  said  that 
under  these  circumstances  the  obtaining  of  the  patent 
was  to  be  a  condition  precedent  to  the  performance  of 
the  contract.  No  objection  to  taking  a  deed  before  the 
patent  issued  was  majje  by  the  defendant,  until  after  he 
had  expressed  a  desire  to  be  released  from  his  contract, 
and  had  submitted  the  abstract  to  attorneys  for  exami- 
nation. We  are  of  the  opinion,  in  view  of  the  circum- 
stances under  which  the  contract  was  signed,  and  the 
language  used  in  it,  that,  in  legal  effect,  it  required  the 
defendant  to  accept  the  deed  and  abstract  when 
tendered,  if  the  abstract  showed  a  perfect  title,  except- 
ing as  to  the  issue  of  the  patent,  and  that  the  defendant 
was  to  rely  upon  the  covenants  of  warranty  contained 
in  the  deed,  to  indemnify  himself  against  loss  by  reason 
of  the  non-issuance  of  the  patent.  The  plaintiff  was  in 
fact  the  owner  of  the  land,  and  entitled  to  the  patent 
title.  The  general  government,  at  most,  held  the  legal 
title  as  trustee,  and  that  title  was  duly  transferred  by 
patent  in  the  ordinary  course  of  the  business  of  the  gen- 
eral land  office.  The  title  of  the  plaintiff  was  perfected 
within  a  reasonable  time,  and  the  defendant  should  be 
held  to  the  performance  of  his  agreement.  Since  therv? 
was  no  conflict  in  the  evidence  which  showed  the  fact , 
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we  have  set  out,  the  district  court  rightly  directed  s 
verdict  for  the  plaintiff,  and  no  objection  is  made  to  th€ 
amount  for  which  it  was  rendered. 

The  appellee  insists  that  its  title  was  marketable 
when  the  contract  was  made,  and  before  the  patent  was 
issued,  but  the  conclusion  already  reached  makes  it 
unnecessary  to  determine  that  question.  The  judgment 
of  the  district  court  appears  to  be  fully  sustained  by 
the  evidence,  and  is  affirmed. 


T.  F.  Greenlee,  et  al.,  v.  The  Hanover  Insurance 
Company,  Appellant. 

Insnrance:  porpeitdrb:  Concealment.  To  avoid  liability  under  a 
policy  of  insurance  providing  that  it  shall  be  void  if  the  insured 
has  concealed  or  misrepresented  in  writing  or  otherwise  any  mate- 
rial fact  or  circumstance  concerning  the  insurance  or  the  subject 
thereof,  or  if  he  has  not  truly  stated  his  interest  in  the  property, 
it  is  not  suflBcient  to  show  that  there  were  mechanic's  liens  on  the 
property  at  the  time  the  policy  issued;  it  must  also  appear  that 
there  was  some  independent  concealment  in  respect  thereto. 

Service  of  proof  of  loss:  Recording  agent.  The  service  of  proofs 
of  loss  upon  the  recording  agent  of  the  insurer,  who  issued  the 
policy  in  suit,  is  sufficient.  Citing  McCullough  v,  Ins.  Co,  (Mo.) 21 
S.  W.  Rep.  207. 

Appeal  from  Benton  District  Court, — Hon.  Ot.  W.  Burn- 
ham,  Judge. 

Tuesday,  January  25,  1898. 

Action  on  a  policy  of  fire  insurance.    Judgment  for 
plaintiflfs,  and  the  defendant  appealed. — Affirmed. 

McVey  &  McVey  for  appellant. 

J.  J.  Mosnat  for  appellees. 

Granger,  J. — I.    The  court,  at  the  close  of  the  evi' 
dence,  on  motion  of  plaintiflfs,  directed  a,  verdidct  for 
Vol.  101  Tn     81 
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them.  The  issues  involved  the  question  of  whether  proofs 
of  lo-ss  had  been  served,  andi,  for  the  court  to  direct 
a  verdict,  the  evidence  must  show  that  fact  without 
substantial  conflict  It  is  urged  here  that  the  record 
does  not  show  such  a  service,  but  we  think  it  does. 
Appellant's  conclusion  is  based  on  a  partial  abstract 
and  consideration  of  the  evidence.  It  appears  con- 
clusively that  Milner  &  Decker  were  the  recording 
agents  of  defendant,  and  issued  the  i)olicy  in  suit.  It 
also  appears  that  service  of  proofs  of  loss  was  made  on 
Milner  &  Decker,  agents,  at  Belle  Plaine,  Iowa.  Such 
a  service  is  sufficient.  McCullough  v.  Insurance  Co.,  113 
Mo.  Sup.  606  (21  S.  W.  Rep.  207);  2  Beach,  Insurance, 
section  1203. 

II.  The  policy  contained  this  provision:  "This  pol- 
icy shall  be  void  if  the  insured  has  concealed  or  misrep- 
resents, in  writing  or  otherwise,  any  material  fact  or 
circumstance  concerning  this  insurance,  or  the  subject 
thereof,  or  if  the  interest  of  the  insured  in  the  property 
be  not  truly  stated  herein."  At  the  time  the  policy  issued 
there  were  c^ertain  mechanics'  liens  that  had  been  put  in 
judgment,  as  to  which,  it  is  claimed,  there  was  a  conceal- 
ment by  plaintiffs,  that  avoids  the  policy.  To  avoid  the 
policy  because  of  such  concealment,  the  fact  must  be 
shown  in  some  manner.  The  policy  is  in  the  record,  but 
not  the  application,  and  we  do  not  find  a  word  of  evi- 
dence on  the  subject  of  concealment,  nor  anything  to 
sustain  such  an  inference.  So  far  as  the  record  shows, 
the  policy  issued  with  full  knowledge  of  all  the  facta. 
The  judgment  will  stand  affirmed. 


Henry  Agnb  v.  J.  T.  Seitsingbr,  Appellant. 

fflirbways:  keservation  in  grant.  A  reservation  in  a  grant  of  land 
for  a  hijjhway,  of  the  right  to  attach  fences  to  a  bridge  to  be 

8  erected  over  a  ravine,  implies  the  right  to  have  a  cattle  way  under 
the  bridge,  where  the  highway  and  bridge  divide  a  pasture,  and 
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without  such  a  way,  would  cut  off  the  access  of  the  cattle  to  a 
supply  of  water. 

Same.    One  who  gave  a  right  of  way  for  a  highway,  reserving  to  him- 

1  self  certain  privileges,  may  recover  for  a  denial  of  such  privileges, 
whether  his  act  of  giving  was  a  grant  or  a  dedication. 

Same.    A  person  has  a  right  to  have  his  cattle  pass  under  a  new 

5  bridge  erected  in  the  place  of  one  that  had  been  washed  away, 
where  he  had  had  such  a  right  as  to  the  old  bridge. 

Damages:    obstruction.    The  rule  that  one  cannot  recover  dam  ;gea 
for  obstruction  of  his  right  of  way.  if  by  the  use  of  ordinary  dili- 

6  gence  and  effort  he  could  have  removed  the  obstruction  at  a  mod- 
erate expense,  does  not  apply  where  the  obstruction  to  right  of 
way  is  a  low  bridge  in  a  county  highway,  as  any  attempt  to 
remove  the  obstruction  in  such  a  case  would  constitute  a  trespasj. 

Evidence:    jury  question:    Dedication.    Evidence  of  the  execution 
of  an  instrument  giving,  or  offering  to  give,  a  right  of  way  for  a 

2  highway,  that  it  was  received  and  filed  by  the  county  judge,  and 
that  thereafter  a  highway  was  established  over  the  Iocur  in  quo  at 

8  a  time  when  the  jurisdiction  to  establish  highways  was  Jn  the 
county  court,  is  sufficient  to  require  the  submission  to  the  jury  of 
the  question  as  to  the  grant  of  the  highway  and  the  acceptance 
thereof  by  the  public. 

Appeal:    harmless  error.    Error  in  striking  out  matter  in  special 
4    denial  is  not  prejudicial  where  the  defendant  has  the  b  nefit  of 
the  latter  under  his  general  denial. 

Law  op  case.    It  is  proper  to  strike  out  a  special  denial  attempting 
4    to  put  in  issue  a  proposition  which  had  been  determined,  on  an 
appeal,  after  a  former  trial. 

Aijpealfrom  Cedar  District  Court. — Hon.  W.  P.  Wolf, 

Judge. 

Tuesday,  January  25, 1898, 


Action  at  law  to  recover  damages  for  maliciously 
destroying  a  cattleway  claimed  by  plaintiff  under  a 
highway  bridge  in  Cedar  county,  Iowa.  There  was  a 
trial  to  jury.  Verdict  and  judgment  for  plaintiif. 
Defendant  appeals. — Affirmed. 
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E.  M.  Brink  and  S.  H.  Fairall  for  appellant. 

Isaac  Landt  and  Preston,  Wheeler  &  Mojfet  for 
appellee. 

Waterman,  J. — Thi^  is  the  fourth  time  this  case 
has  been  in  this  court  An  opinion  deciding  it  on 
demurrer  will  be  found  in  85  Iowa,  305.  On  the  second 
appeal,  an  opinion  aflSrming  the  judgment  below, 
appears  in  60  N.  W.  Rep.  483.  Upon  re-hearing,  we 
reconsidered  the  ca^e,  and  reversed  the  lower  court,  and 
this  opinion  is  in  96  Iowa,  181.  The  facts  will  be  found 
fully  stated  in  the  former  opinions,  and  need  not  again 
be  set  out.  The  controversy  here  grows  out  of  the  fact 
that  one  Sem.  Simmons,  who  was  the  owner  of  certain 
real  estate  in  Cedar  county,  executed  a  written  instm- 
ment  giving,  or  offering  to  give,  a  right  of  way  for  a 
highway,  aiid  reserving  to  himself  certain  privileges. 
This  instrument  was  received  and  filed  by  the  county 
judge,  and  the  highway  thereafter  opened.  Much 
1  '  of  appellant's  argument  is  devoted  to  showing 
that  the  act  of  Simmons  was  not  a  grant,  but  a 
dedication.  We  do  not  think  it  necessary  to  determine 
this  technical  question.  It  may  have  been  a  "grant  ;^^ 
it  may  have  been  a  "dedication;"  it  might  very  well  be 
both.  A  reference  to  the  former  decisions  of  this  court, 
referred  to  above,  will  disclose  that  both  terms  have 
been  used  interchangeably  in  referring  to  this  instru- 
ment Many  of  the  assignments  of  error  are  so  indefi- 
nite that  we  cannot  consider  them;  many  more  are  not 
argued  by  counsel.  We  can,  perhaps,  do  no  better  than 
take  the  argument  for  appellant,  and  consider  the  objec- 
tions there  made,  so  far  as  they  are  good  in  form. 

It  is  first  urge<l  that  the  lower  court  erred  in  the 
first  instruction  in  stating  the  issues  to  the  jury.  We 
are  referred  to  assignments  of  error  26  to  31,  inclusive. 
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Oiily  the  first  of  these  has  any  referencH*  to  the  state- 
ment of  the  issues;  the  others  relate  to  a  different  part 
of  the  charge.  We  can  only  say  that  we  find  the  isisu(»« 
as  set  out  in  the  pleadings  to  have  been  fairly  pre- 
sented to  the  jury. 

Considerable  attention  is  devoted  to  the  question 
whether  there  was  evidence  tending  to  show  a  pre- 
scriptive right  in  plaintiff  to  have  his  cattle  pass  under 
the  bridge  in  question.    It  is  asserted  that  this 

2  issue  should  not  have  been  given  to  the  jury, 
because  there  was  no  evidence  to  support  the 

claim.    This,  we  think,  is  disposed  of    by  paragraph 

3  of  the  opinion  in  this  case,  reported  in  96  Iowa,  181. 
There  is  the  same  evidence  now  as  then. 

The  next  error  discussed  is  that  there  was  no  evi- 
dence tending  to  prove  a  grant  of  the  right  of  way  and 
an  acceptance  thereof.   The  execution  of  the  instrument 
by  Simmons  is  undisputed.    So  is  the  fact  that  it 

3  was  received  and  filed  by  the  county  judge,  and 
that  thereafter  a  highway  was  opened  and  estab- 
lished over  said  land.  This  was  done  in  1858,  when  the 
jurisdiction  to  establish  highways  was  in  the  county 
court.  Code  1851,  section  514.  We  think  this  was 
clearly  enough  to  take  these  matters  to  the  jury.  It  is 
said,  too,  in  this  connection,  that  it  was  an  error  for  the 
trial  court  to  assume  that  the  right  reserved  by  Sim- 
mons to  attach  his  fences  to  said  bridge  included  the 
right  to  have  a  cattle  way  thereunder.  This,  we  think, 
is  disposed  of  in  the  second  paragraph  of  the  opinion 
in  96  Iowa,  181.  What  is  there  said  on  this  subject 
is  the  law  of  this  case. 

The  next  error  that  is  not  disposed  of  by  what  we 

have  already  said  is  as  to  a  ruling  of  the  lower  court  in 

striking  out  matter  in  special  denial  contained  in  the 

answer.    If  erroneous,  this  action  was  not  preju- 

4  dicial,  for  the  defendant  had  the  benefit  of  it 
under  his  general  denial.    It  might  also  be  said  in 

this  connection  that  by  the  denial  in  question  the 
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defendant  attempted  to  put  in  iesue  a  proposition  which 
had  been  announced  as  the  law  of  this  case  on  a  formei 
appeal,  and  for  this  reason  the  action  of  the  court  in 
striking  it  was  correct. 

The  objections  urged  to  the  seventh  instruction  we 
can  dispose  of  briefly  by  saying  that  they  are  without 
merit  That  instruction  presents  only  a  single  phase 
of  the  case.  It  does  not  pretend  to,  nor,  indeed,  would 
it  be  possible  for  it  to,  include  all  the  issues  and  at  the 
same  time  be  intelligible. 

Objection  is  made  to  the  eighth  instruction.  It  is 
said  that  it  announces  a  theory  not  in  conformity  to 
the  claim  of  defendant  It  seems  that  the  bridge  origi- 
nally built  was  washed  away,  and  that  a  new 

5  one  was  erected,  and  this  instruction,  in  effect, 
says  that  plaintifif^s  rights,  as  to  the  new  bridge, 

are  the  same  as  to  the  old  one.  This  must  be  so.  In  this 
connection  we  may  say  that  there  was  no  prejudicial 
error  in  the  ninth  instruction.  It  is  practically  the 
same  as  an  instruction  asked  by  appellant 

Error  is  assigned  on  the  lower  court's  refusal  to 
give  the  fifth  instruction  asked  by  defendant.  This 
instruction  was  with  relation  to  defendant's  right  to 
use  piling  owned  by  the  plaintiff  to  make  repairs  on  the 
bridge.  We  cannot  see  how  this  matter  was  material, 
and  think  the  trial  judge  was  right  in  refusing  to  give  it. 

Passing  certain  rulings  on  evidence  that  are  com- 
plained of,  as  we  find,  without  just  cause,  and  we  reach 
the  last  error  assigned  and  argued.  The  lower  court 
refused  to   give  instruction   No.    12   asked   by 

6  defendant,  which  is  as  follows:    "If  you  find  that 
the  obstruction  complained  of  could  have  been, 

by  the  use  of  ordinary  diligence  and  effort,  removed  by 
plaintiff  at  a  moderate  expense,  it  was  his  duty  to  have 
removed  the  same,  and,  not  having  done  so,  he  cannot 
recover  in  this  action,  and  your  verdict  should  be  for 
the  defendant*'    This  instruction  announces  a  correct 
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rule  of  law  for  some  cases,  but  we  do  not  think  it  applied 
to  the  case  at  bar.  The  obstruction  here  was  a  low 
bridge  in  a  county  highway.  Plaintiff  had  no  right  to 
remove  it,  or  work  about  it.  Any  euch  an  act  on  his 
part  would  have  been  a  trespass.  The  instruction  w^aa 
rightly  refused.  City  of  McGregor  v.  Boyle,  34  Iowa, 
268.  This  disposes  of  every  question  which  is  properly 
presented.  Our  conclusion  is  that  the  judgment  below 
should  be  affirmed. 


C.  R.  Metcalf  v.  W.  M.  Kent,  Appellant.  .jjf 


[4iii4  Sale  Gommlsiiloiis:  exclusive  brokerage.  A  contract  for 
sale  of  land  giving  the  agent  * 'exclusive  right  to  sell"  the  farm 
described,  on  certain  terms,  and  agreeing  to  a  commission  "in 

1  case  the  above  described  property  is  sold  during  the  pendency  of 
this  contract,  or  to  person  whom  second  party  finds,  or  secure*?  as 
a  customer,  after  the  expiration  of  this  contract,  or  if  second 
party  secures  a  purchaser  who  will  purchase  it  on  the  above-men- 
tioned terms,"  which  is  indorsed,  "good  until  December  1, 1B95," 
is  a  contract  for  exclusive  right  to  sell,  which  gives  a  right  to  com- 
mission on  any  sale  made  within  the  time,  and  the  question  of 
whether  or  not  the  agent  was  instrumental  in  the  sale  actually 
made,  is  wholly  immaterial. 

Release:  consideration.  The  release  of  an  existing  indebtedness 
for  commissions  due  under  a  mutual  contract  for  sale  of  land  is 
a  new  contract,  and  must  be  based  on  a  consideration  and  an  oral 

2  statement  by  the  agent  that  he  claims  no  commission  is  not, 
therefore,  sufficient  to  show  release. 

Appeal  from  Sac  District  CouH. — Hon.  Z.  A.  Church, 

Judge. 

Tuesday,  January  25,  1898. 

Action  upon  a  written  contract  to  recover  commis- 
sions for  the  sale  of  real  estate.  Defendant  answered, 
admitting  the  execution  of  the  contract,  and  alleging 
that  it  was  without  consideration;  that  plaintiff  failed 
to  perform  his  part,  and  that  a  full  settlement  had  beeu 


dl41   la 


48S  Metcalp  v.  Kbnt.  [104  lowra 

made  with  plaintiff.  At  the  conclusion  of  the  evidence, 
Ih-e  (^ouii:,  on  a  motion  of  the  plaintiff,  directed  a  verdict 
for  plaintiff,  for  the  amount  claimed,  and  rendered 
judgment  thereon.    Defendant  appeals, — Affirmed. 

M.  R.  McCrary  and  Brown  McCrary  for  appellant. 

C.  R.  Metcalf  a,nd  I.  S.  Struhle  for  appellee. 

Given,  J. — ^I.  The  written  contract  sued  upon  is 
as  follows:  Contract  good  until  Dec.  1,*'95,  Contract 
to  Sell  Land.  This  agreement,  made  and  entered  into 
this  eighth  day  of  June,  A.  D.,  1895,  betw^een  W.  M. 
Kent,  party  of  the  first  part,  and  C.  E.  Metcalf,  party  of 
the  second  part,  witnesseth:  First  party  hereby  gives 
second  party  the  exclusive  right  to  sell  his  farm,  situ- 
ated as  follows:  N.  E.  quarter  of  Sec.  26,  and  east 
one-half  of  the  N.  W.  quarter  of  Sec.  26—87—35,  Sac 
county,  Iowa,  and  upon  the  following  terms  and  con- 
ditions: Two  thousand,  five  hundred  dollars  or  three 
thousand  dollars  cash,  balance  in  yearly  payments  on 
reasonable  terms;  and  consisting  of  two  hundred  and 
forty  acres,  more  or  less;  said  land  to  be  sold  at  |35.00 
per  acre,  or  a  less  price,  or  different  terms,  if  first  party 
shall  take  it;  and  the  first  party  agrees  to  and  with 
second  party  to  pay  him  a  commission  at  Sac  Qty, 
Iowa,  of  2J  per  cent,  commission  in  caae  the  above- 
described  pi'operty  is  sold  during  the  pendency  of  this 
contract,  or  to  a  person  whom  second  party  finds,  shows 
the  property  to,  or  directs  such  person  to  said  prop- 
erty or  secures  such  person  as  a  customer  after  the 
expiration  of  this  contract,  or  if  second  party  secures  a 
purchaser  who  will  purchase  it  on  the  above-mentioned 
terms.  (Signed)  C.  K.  Metcalf.  W,  M.  Kent'' 
1  There  is  no  dispute  but  that  the  plaintiff  was 

engaged  in  finding  purchasers  for  lands  in  Sac 
county,  and  that  he  included  defendant's  farm  in  cir- 
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culars  and  advertiaement  as  among  the  lands  in  his 
hands  for  sale,  and  otherwise  sought  to  find  a  purchaser 
therefor.  It  is  also  undisputed  that  between  the  eighth 
day  of  June  and  the  first  day  of  December,  1895,  the 
defendant  sold  said  farm  to  one  J.  M.  Gregory  for  eight 
thousand,  four  hundred  dollars.  There  is  a  dispute  as 
to  whether  plaintiff  was  instrumental  in  procuring  said 
Gregory  as  a  purchaser,  but,  in  the  view  we  take  of  the 
contract  and  the  time  of  the  sale,  this  contention  is 
immaterial.  If  the  sale  had  not  been  made  until  after 
December  1, 1895,  it  would  be  otherwise.  It  was  for  the 
court  to  construe  this  contract,  and  it  correctly  con- 
strued it  as  giving  to  the  plaintiff  the  exclusive  right  to 
sell  the  farm  between  its  date  and  December  1,  1895, 
and  as  entitling  plaintiff  to  the  commission  named  on 
any  sale  that  might  be  made  of  it  between  those  dates. 
Thus  construed,  the  plaintiff  was  entitled  to  recover  on 
the  undisputed  facts,  unless  a  settlement  had  been 
had.  The  consideration  for. the  contract  was  that 
plaintiff  would  endeavor,  as  he  did,  to  find  a  purchaser. 
By  his  efforts  to  find  a  purchaser,  plaintiff  performed 
his  part  of  the  contract,  as  applied  to  the  sale  made, 
whether  he  was  instrumental  in  procuring  Mr.  Gregory 
to  purchase  or  not 

II.  As  to  the  alleged  settlement,  the  defendant 
testifies  as  follows:  "I  met  Mr.  Metcalf  the  day  that  I 
sold  the  farm  after  the  contract  was  drawed  up;  met 
him  in  front  of  the  First  National  Bank  in  Sac  City; 

and  I  told  him  that  I  had  sold  my  farm.  *Now,' 
2  I  says,  you  had  better  come  up,  and  give  me  up 

my  contract.'  He  says:  ^That  don't  amount  to 
anything.  I  don't  charge  you  any  commission,'  I  says, 
*A11  right,  I  will  set  up  the  cigars  and  call  it  square.' 
He  says,  *That  is  all  right,  sir.'  Mr.  Tom  Riddinough 
was  present  at  this  conversation.  Since  that  time  there 
has  been  no  conversation  between  Mr.  Metcalf  and 
myself  concerning  this  matter;  nothing  more  than  I 
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spoke  to  him  here  some  time  ago,  after  he  had  sued  me, 
and  I  asked  him  what  he  had  done  it  for,  was  all  the  con- 
versation we  had/^  Riddinough  testifies:  "Mr.  Kent 
says  to  Mr.  Met  calf,  *I  sold  my  farm.'  >Ir.  Metcalf  saye, 
*Is  that  so?'  and  he  says,  ^Yes,  and  I  thought  I  would 
get  my  contract.'  Mr.  Metoalf  says:  'That  contract  is 
no  account.  I  don't  charge  anything  for  it.'  Mr.  Kent 
pulled  out  a  cigar,  'If  that  is  all  you  charge,  I  will  treat 
you  and  call  it  square.'  Mr.  Metcalf  says,  'That  is  all 
right.' "  We  have  seen  that  under  the  contract  and  the 
fact  of  the  sale  to  Gregory  defendant  was  liable  to 
plaintiff  for  the  commission  named  on  the  eight  thou- 
sand four  hundred  dollars.  Defendant's  counsel  con- 
tend that  a  consideration  is  not  necessary  to  a  release 
from  the  liability,  citing  Stensgaard  r.  Smith,  43  Minn. 
11  (44  N.  W.  Rep.  669).  Plaintiff's  counsel  contend  that 
a  consideration  is  necessary  to  sustain  a  release,  citing 
WhitehiJl  v.  Wilson,  3  Pen.  &  W.  405,  and  Shaw  v. 
Pratt,  22  Pick,  308.  In  the  case  of  Stensgaard  v.  Smith, 
in  the  writing,  signed  by  Smith  alone,  in  eonsideration 
of  plaintiff's  agreeing  to  act  as  agent  for  the  sale  of  the 
property.  Smith  gave  him  the  exclusive  sale  of  the  prop- 
erty for  three  months,  and  agreed  to  pay  a  commission 
"for  his  services  rendered  in  selling,"  etc.  The  court 
held  that  this  was  not  a  contract,  for  want  of  mutuality, 
but  conferred  a  present  authority  to  sell,  revocable  at 
any  time  before  a  sale  was  effected  by  plaintiff.  In  this 
case  there  was  a  mutuality,  and  hence  a  contract,  irre- 
vocable, except  by  consent  of  the  parties.  The  cases 
cited  by  plaintiff's  counsel  sustain  the  claim  that  the 
release  of  an  existing  indebtedness  is  a  new  contract, 
and,  to  be  binding,  must  be  based  upon  a  consideration. 
It  is  not  seriously  contended  that  the  cigar  was  given  or 
received  as  a  consideration  for  the  claimed  relea«se. 
Surely,  such  a  trifle  as  that  could  not  have  been  so 
intended.    In  determining  whether  the  court  erred  ip 
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ordering  a  verdict,  we  do  not  consider  plaintiff's  evi- 
dence denying  that  there  was  any  settlement  or  release. 
Accepting  the  evidence  for  defendant  as  true,  it  fails 
to  show  any  considleration  for  the  alleged  release.  There- 
fore, though  made  as  claimed,  it  is  not  binding,  and  is 
no  bar  to  pi  aint iff 's  right  to  recover.  There  was  no  error 
in  sustaining  plaintiff's  motion  for  a  verdict,  and  the 
judgment  is  therefore  affirmed. 


A.  J.  McCoy,  Appellant,  v.  John  W.  Clark, 

lojanetion:  intoxicating  liquors.  A  temporary  injunction  may  be 
granted  against  a  person  holding  a  permit  to  sell  intoxicating 
liquors,  if  he  keeps  or  sells  the  same  in  his  pharmacy  contrary  to 
1  law,  under  Acts  Twenty-third  General  Assembly,  chapter  35,  sec- 
tion 2,  providing  that  every  permit  holder  shall  be  subject  to  all 
the  proceedings  and  actions,  criminal  or  civil,  whether  at  law  or 
in  equity,  authorized  by  the  laws  "now"  or  "hereafter"  in  force  for 
any  violation  of  "this"  act.  and  the  acts  for  the  suppression  of 
intemperance,  and  any  law  regulating  the  sale  of  intoxicating 
liquors,  and  in  case  of  conviction  in  any  proceeding,  civil  or  crim- 
inal, all  the  liquors  in  his  possession  may,  by  order  of  the  court,  be 
destroyed. 

Intoxicating  Liqooms  permit  is  not  property.  An  order  under  the 
Iowa  statutes  granting  a  permit  to  sell  intoxicating  liquor  confers 

3  no  property  right,  and  amounts  to  no  more  than  the  mere  privi- 
lege to  sell,  under  certain  conditions,  granted  in  the  exercise  of 
the  police  power  of  the  state. 

Appeal  from  Appanoose  District  Court. — Hon.  F.  W. 
EiOHELBERGER,  Judge. 

Tuesday,  January  25, 1898. 

Application  for  temporary  writ  of  injunction, 
which  was  denied,  and  plaintiff  appeals.  —Reversed. 

Baker  <&  Moore  and  J.  A.  Elliott  for  appellant. 

Mabnj  &  Payne  for  appellee. 
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Ladd,  J. — The  question  involved  in  this  case  is 
whether  a  temporary  writ  of  injunction  may  be  granted 
against  a  person  holding  a  permit  to  sell  intoxicating 
liquors,  if  he  keeps  for  S4ile  or  sells  the  same  in  tiis 
pharmacy  contrary  to  law.  Section  7,  chapter 
1  35,  Acts  Twenty-tliird  General  Assembly  pro- 

hibits the  sale  by  permit  holders  for  any  purpose 
other  than  therein  specifieil.  The  permit  is  a  trust 
reposed  in  the  holder,  granted  after  being  shown 
worthy,  and  may  be  revokeil  by  the  court  or  judge,  on 
the  complaint  of  three  citizens,  "if  it  shall  appear  upon 
such  hearing,  that  the  accused  has  in  any  way  abused 
the  trust,  or  that  liquors  are  sold  by  the  accused  or 
his  employes  in  violation  of  law  or  if  it  shall  appear  that 
any  liquor  has  been  sold  or  dispensed  unlawfully  or 
has  been  unlawfully  obtained  at  said  place  from  the 
holder  of  the  permit  or  any  employe  assisting  therein, 
or  that  he  has  in  any  proceedings,  civil  or  criminal,  since 
receiving  his  permit,  been  adjudged  guilty  of  violating 
any  of  the  provisions  of  this  act  for  the  suppression  of 
intemperance."  Section  12  is  in  part  as  follows: 
"Every  permit  holder  or  his  clerk,  under  this  act,  shall 
Ix^  subject  to  all  the  penalties,  forfeitures  and  judg- 
ments and  may  be  proseinited  by  all  the  proceedings 
and  actions,  criminal  and  civil,  and  whether  at  law  or 
in  equity,  provided  for  or  authorized  by  the  laws  now 
or  hereinafter  in  force  for  any  violation  of  this  act,  and 
the  acts  for  the  suppression  of  intemperance,  and  any 
law  regulating  the  sale  of  intoxicating  liquors  and  by 
any  or  all  of  such  proceedings  applicable  to  complaints 
against  such  permit  holder;  and  the  permit  shall  not 
shield  any  person  who  abuses  the  trust  imposed  by  it  or 
violates  the  laws  aforesaid,  and  in  case  of  conviction  in 
any  proceeding,  (*ivil  or  criminal,  all  the  liquors  in  pos^- 
ses»sion  of  the  i>erni{t  holder  may  by  the  order  of  the 
court  be  destroyed."   This  language  seems  very  explicit. 
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It  provides  for  the  prosecution  of  the  permit  holder, 
"whether  at  law  or  in  equity,"  and  an  action  to  enjoin  is 
the  only  one  maintainable  in  equity.  The  last  clause 
expressly  subjects  him  to  actions  for  injunction,  as 
these  are  the  only  civil  proceedings  in  which  orders  for 
the  destruction  of  liquors  may  be  entered.  The  pro- 
vision for  the  destruction  of  all  liquors  in  possession 
obviates  the  objection,  which  might  otherwise  be  urged, 
that  a  portion  were  kept  for  lawful  sale,  and  indicates 
a  revocation  may  have  been  intended,  as  none  are  to 
be  left  with  him  for  sale  under  the  permit  The  remedy 
mentioned  in  section  7  is  not  exclusive  in  terms,  and 
not  60  intended.  The  permit  may  be  revoked  on  com- 
plaint of  three  citizens,  without  resorting  to  the  more 
drastic  remedies  by  indictment  or  injunction,  or  these 
may  be  insisted  upon  under  the  plain  provisions  of  sec- 
tion 12  of  the  act.  In  no  other  way  may  all  the  pro- 
visions of  this  chapter  be  given  force  and  effect,  which 
must  be  done,  if  possible,  under  the  rules  of  construc- 
tion. The  abatement  and  destruction  of  the  liquors 
would  as  inevitably  revoke  a  permit  for  the  time  being 
as  might  be  done  in  a  direct  proceeding  for  that  pur- 
pose, and  whether  permanently  we  are  not  called 
2  upon  to  determine.    The  order  granting  the  per- 

mit conferred  no  property  right,  and  amounted 
to  no  more  than  the  mere  privi^ge  to  sell,  under  cer- 
tain conditions,  granted  in  the  exercise  of  the  police 
IK)wer  of  the  state  {State  v,  Schmidtz^  65  low^a,  556; 
State  V,  Mullenhoff,  74  Iowa,  271;  Hurber  v.  Daugh  43 
Iowa,  514);  and  was  taken  subject  to  all  the  conditions 
«and  provisions  of  the  act,  and  no  good  reason  appears 
for  not  giving  to  all  of  these  effect.  If  the  permit  holder 
not  only  violates  the  law,  but  also  the  trust  reposed  in 
him,  there  is  the  greater  cause  for  subjecting  him  to  all 
the  penalties  of  the  law.  The  temporary  writ  of  injunc- 
tion ought  to  have  been  granted.  The  appeal  was  from 
rulings  excluding  evidence  and  refusing  such  writ  The 
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appellee  had  no  occafsion  to  put  in  his  defense.  The 
appellant  is  not,  therefore,  entitled  to  final  decree,  and 
attorney's  fees  can  only  be  taxed,  under  the  statute,  on 
hearing  to  make  the  injunction  perpetual. — Reversed. 


The  Frey-Sheckleb  Company  v.   The  Iowa   Brick 
Company,  Appellant. 

Conlracts:    acceptance:    Sale  on  refusal.    The  refusal  of  a  party  to 
a  contract  for  the  construction  and  installment  of  a  brick-making 

1  plant  to  allow  the  other  party  to  remove  it,  in  accordance  with  a 

2  provision  of  the  contract  to  that  effect,  if  it  is  proved  unsatis- 

5  factory  after  the  test  contemplated  by  the  contract,  constitutes  an 
acceptance  thereof,  and  a  subsequent  direction  for  its  removal  is 
ineffectual  to  defeat  an  action  for  the  purchase  price. 

Same.    A  corporation  cannot  avoid  liability  for  the  contract  price  of 
a  brick-making  plant  installed  on  its  property  under  an  agreement 

6  by  the  other  party  to  remove  it  and  cancel  all  obligations  against 
the  corporation,  if  it  proves  unsatisfactory,  where  it  appropriates 
to  its  own  use  the  material  of  which  the  plant  is  composed. 

Inconsistent  claims.     The   appropriation    to   defendant's  use  of 
machinery  sold  on  approval,  after  an  expression  of  dissatisfaction 

7  therewith,  was  inconsistent  with  defendant's  claim  that  the  title 
to  such  prop -rty  never  passed  under  such  contract,  and  rendered 
it  liable  for  the  price  thereof. 

Principal  and  Agent:    corporation.    The  power  conferred  upon  an 
2    officer  of  a  corporation  to  object  to  a  plant  constructed  for  the 

8  'corporation  if  he  is  not  satisfied  therewith,  necessarily  includes 
the  power  to  accept,  if  he  is  satisfied. 

Fixtures;    real  and  chattel  property:    Contracts.    Machinery  of 
such  character  that,  when  installed  in  a  building  prepared  for  it,  it 
4    would  become  a  part  of  such  structure,  remained  a  chattel  until 
accepted  by  the  purchaser,  where  sold  on  approval. 

Appeal  from  Polk  District  Court, — Hon.  T.  F.  Steven- 
son, Judge. 

Wednesday,  January  26,  1898. 

Action    in    equity    to    establish    and    enforce  a 
mechanic's  lien.    There  was  a  decree  below  for  plaintiff. 
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Defendant  appeals.     The  facts  will  be  fouiMJ  in  lihe 
opinion. — Affirmed. 

Gatch,  Connor  &  Weaver  for  appellant. 

Wesley  Martin  and  George  W.  Seevers  for  appellee. 

Waterman,  J. — The  plaintiff  corporation  agreed  to 
make,  and  place  in  the  brickmaking  plant  of  defendant, 
at  Des  Moines,  what  is  called  a  "Bucyrus  dryer," — a 
somewhat  complicated  machine,  consisting  of  steam 
pipes,  valves,  tracks,  and  cars,  and  which,  when  set  up 
in  the  building  that  was  erected  by  defendant,  was  so 
attached  and  connected  with  it  as  to  become  a 
1  part  of  the  structure.    The  material  provisions  of 

the  contract  between  the  i>arties  are  as  follows: 
"Bucyrus,  Ohio,  U.  S.  A.,  Feb.  23,  1892.  Iowa  Brick- 
Paving  Company,  Des  Moines,  Iowa — Gentlemen:  We 
propose  to  construct  a  Bucyrus  dryer,  in  fifteen  tunnels, 
capa'ble  of  accommodating  ten  cars  each,  each  ear  cap- 
able of  carrying  five  hundred  green  brick,  of  standard 
size,  or,  in  other  words,  a  dry  house  capable  of  holding 
seventy-five  thousand  brick  at  one  filling.  You  are  to 
furnish  the  building  *  *  *  Said  dryer  is  capable 
of  drying  standard  size  green  brick  in  from  twenty-four 
to  thirty-six  hours,  according  to  the  character  and  con- 
dition of  the  clay,  and  the  effect  of  heat  upon  the  quality 
of  the  product.  It  will  contain  at  one  filling  seventy- 
five  thousand  standard  size  green  brick,  for  which  the 
price  is  eighty-five  dollars  per  thousand;  total  six 
thousand  three  hundred  and  seventy-five  dollars.  Our 
representatives  will  dry  for  you  two  turns  of  brick,  and 
afterwards  you  shall  have  the  privilege  of  using  it  for 
thirty  days;  and  if,  at  the  end  of  that  time,  it  is  not  satis- 
factory to  you,  we  will  remove  our  property,  and  cancel 
all  obligations  held  against  you  on  account  of  the  dry 
house."   This  offer  was  signed  by  plaintiff,  and  accepted 
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by  defendant  The  dryer  was  duly  constructed  in  a 
building  provided  for  it  by  defendant.  But  defendant 
claims  that,  after  three  trials  made  under  the  super- 
vision of  plaintiff's  agents,  it  developed  that  said  dryei 
would  not  do  the  work  agreed;  th-at  defendant  was  not 
satisfied  with  it,  and  refused  to  accept  it,  and  is  there- 
fore not  liable  in  any  sum  to  plaintiff. 

A  great  many  of  the  legal  propositions  argued  by 
counsel  can  be  disposed  of  by  two  findings  of  fact, 
which,  when  considered  in  connection  with  an  allega- 
tion of  defendant's  answer  are  decisive  of  the  case. 
Walker,  the  president  of  the  defendant  company,  being 
dissatisfied  with  the  work  of  the  dryer,  testifies  that  at 
one  time  he  told  Batley,  the  agent  of  plaintiff,  to  remove 
it  from  defendant's  premises.  This  is  denied  by  Batley. 
But,  admitting  the  fact  to  be  so,  the  time  when  this  was 
said  is  not  fi^ed  definitely  or  clearly,  further  than  that  it 

was  prior  to  the  occurrence  of  which  we  are  about 
2  to  speak.    Immediately  after  the  third  trial  of 

the  dryer,  which  was  had  by  mutual  consent, 
when  Jackson,  the  defendant's  secretary  and  general 
manager,  expressed  dissatisfaction  with  the  result  of 
its  work,  Batley  told  him,  in  effect,  that  plaintiff  must 
have  the  dryer,  or  its  price;  and  the  answer  he  received 
from  Jackson  was,  in  substance,  that  it  could  have 
neither.  Appellant  asserts  that  Jackson  had  no  author- 
ity to  speak  for  defendant,  or  to  bind  it  by  -any 
thing  he  might  say.  This  contention  is  easily  settled  by 
a  reference  to  the  record.  The  president  of  defendant 
corporation  testifies:  "Don't  know  whether  any  of  the 
objections  I  now  claim  appear  on  the  books  of  defendant 
company.  There  was  no  objection  made  by  the  full 
board  of  directors.  We  never  paid  any  attention  to 
that.  The  directors  talked  it  over  together,  and  then 
left  it  to  Jackson  and  myself."  At  the  time  of  the  I'^^t 
test,  the  president  was  absent.  Jackson  was  on  tiic 
ground,  and  had  charge  for  defendant.    Altogether,  it 
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appears  that  he  had  full  power  to  act  for  his  company. 

Indeed,  the  defendant  seems  in  no  position  to 
3  question  Jackson's  authority.     It  relies  for  ita 

defense  upon  the  rejection  of  this  machinery  by 
Wialker,  the  president,  and  hi«  request,  by  letter  to 
plaintiff,  for  its  removal.    Jackson  had  equal  authority 
with  Walker.     The  power  to  o^bject  included,  neces- 
sarily, the  power  to  not  object,  or,  in  other  words,  to 
accept.     When  Jackson  refused  to  permit  Batley  to 
remove  the  machinery,  he  accepted  it  for  defendant, 
and  this  was  done  before  any  letter  was  written  by 
Walker  on  this  subject.    The  construction  of  the  dryer 
was  completed  July  14, 1893.    The  first  test  was  in  that 
month,  the  second  was  in  October,  and  the  last  in 
November  of  the  same  year.    Defendant,  in  its  answer, 
admits  the  contract  as  stated;  admits  that  the  dryer 
was  constioicted  by  plaintiff,  but  alleges  that  it  did 
not  work  satisfactorily;  and  the  second  division  of  this 
pleading  concludes  as  follows:    "And  notwithstanding 
it  thereupon  became  its  [plaintiff's]  duty,  by  the  terms 
of  said  contract,  to  at  once  remove  its  said  projK^rty 
composing  said   dryer,   and   notwithstanding   it   was 
notified  by  defendant,  as  it  avers  the  fact  to  have  been, 
that,  unless  it  did  so,  defendant  would  treat  its  failure 
so  to  do  as  an  abandonment  of  its  said  property,  plain- 
tiff neglected  and  refused  to  remove  the  same,  or  any 
part  thereof,  but  abandoned  the  same.     Wherefore 
defendant  denies  that  there  is  anything  due  from  it  to 
plaintiff  for  or  on  account  of  said  dryer."    Some  time 
after  the  third  test  spoken  of,  defendant  remodeled  the 
dryer,  appropriating  some  of  the  materials  of  which  it 
was  originally  composed,  taking  out  and  selling  oUier 
of  the  material,  and  ever  since  has  used  said 
4  machine  in  its  l)usiness.    Counsel  for  appellant 

devote  much  attention  in  their  argument  to  a 
discussion  of  the  question  whether  the  dryer  was  a 
chattel  or  a  fixture.     So  long  as  defendant  had  not 
Vol.  104  la- 32 
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accepted  it,  and  plaintiflf  retained  a  right  of  removal, 
the  machine  was  certainly  a  chattel.  Further  than  this 
we  need  not  pursue  the  inquiry.  Nor  do  we  deem  it 
necoissarj^  to  say  what  the  right  of  the  parties  would 
have  been,  had  defendant  refused  to  accept  the  machine, 
and  plaintiff  faiknl  to  remove  it.  That  is  not  the  case 
we  have  here.  The  defendant,  as  we  have  seen,  refused 
to   permit    plaintiff   to   remove   the   dryer   in 

5  November,  1893.     This  fixed  the  rights  of  the 
parties.  The  letters  afterwards  written,  in  which 

plaintiflf  was  asked  to  take  the  dryer  out,  could  not 
affect  tlie  status  of  the  parties,  as  established  by  Jack- 
son's refusal,  after  the  third  t(^t,  to  surrender  it.  This 
action  of  defendant,  alone,  we  think,  would  have  bound 
it  to  take  and  pay  for  the  property  under  the  contract. 
But  this  is  not  all.    The  defendant  has  since  that 

6  time  appropriated  to  its  own  use  the  material  of 
w liich  the  drjer  was  composed,  and  in  its  answer 

herein  it  claims  title  thereto  by  abandonment  The 
general  rule  is  that  one  who  seeks  to  reject  an  article,  as 
not  in  accordance  with  the  contract,  must  do  nothing 
after  he  discovers  its  true  condition  inconsistent  with 
the  vendor's  ownership  of  the  property.  We  see  no 
reason  wliy  this  rule  does  not  govern  the  contract  in 
question.  Appellant  cites  authorities  to  show  that 
there  is  a  distinction  to  be  taken  between  the  duties  of 
the  buyer  in  a  case  of  sale  or  return,  and  a  sale  on 
approval,  in  the  latter  of  which  classes  this  case  falls. 
This  may  be  grantcnl.  But  in  no  case  cited  is  it  held  that 
in  Hulvs  on  approval  the  buyer  can  appropriate  the 
property,  and  not  be  liable  for  its  price.  We  do  not  hold 
defendant  liable  here  because  it  did  not  return  the  prop- 
erty to  plaintiff.  It  could  have  done  nothing,  and  been 
safe,  as  was  the  case  in  Exhaust  Ventilator  Co.  v. 
Chicago,  M.  (0  St.  P.  Rf/.  Co,,  69  Wis.  454  (34  N. 

7  W.  Rep.  509),  and  similar  decisions  cited  by 
appellant.    It  is  liable  in  this  case  because  it  did 

something,  and  something  that  is  entirely  at  war  with 
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its  claim  now  made,  that  the  title  to  the  property  neve:? 
passed  to  it  under  the  contract.  It  came  into  possesion 
of  this  property  by  reason  of  the  agreement  It  has  con- 
verted  it  to  its  own  nse.  In  effect,  it  claims  title  thereto. 
How  did  it  get  this  right  of  possession  and  authority  to 
use,  if  not  under  the  contract,  and  how  can  it  claim 
these  rights  T\ithout  assuming  the  corresponding 
liability  to  pay?  We  see  no  need  to  review  the  cases 
cited.  They  do  not  seem  to  be  in  point.  The  doctrine 
upon  which  we  rest  our  decision  is  elementary.  The 
decree  below  is  affirmed. 


F.  D.  Stout  and  M.  E.  MoHenry,  Appellants,  v.  F.  M.     }«*  l^\ 

HUBBELL.  Hl-*^^l 

Corporations:  stockholders:  creditors.  Creditors  of  a  corporation 
are  not  estopped  to  hold  stockholders  liable  for  the  difference 
1  between  the  real  value  of  the  property  transferred  in  payment  of 
the  stock  and  the  face  value  of  the  stock,  because  they  were 
chargeable  with  constructive  notice  that  the  stock  was  issued  in 
exchange  for  property,  where  there  was  nothing  to  indicate  to 
them  the  value  of  the  property  received  in  exchange  for  the  stock. 

Rule  applied.  The  promoters  of  a  corporation  agreed  to  purchase 
at  a  grossly  excessive  valuation,  and  pay  therefor  by  issuing 
paid-up  stock.    The  articles  of  incorporation  recited  the  contract, 

1  and  that  the  directors  should  pay  for  the  land  by  issuing  "stock 
at  par  for  (the  agreed  valuation).  Said  stock,  when  so  issued,  to 
be  held  and  regarded  as  fully  paid  for  by  the  conveyance  of"  such 
land.  Held,  that  the  record  of  the  articles  did  not  impart  knowl- 
edge to  creditors  of  the  corporation,  of  the  fraudulent  valuation. 

Same.    Property  received  by  a  corporation  at  an  excessive  valuation, 

2  in  payment  for  shares  of  its  capital  stock,  is  only  a  payment  to 
the  extent  of  its  value  as  to  the  corporation's  creditors,  and  the 
owners  of  the  stock  are  liable  to  creditors  for  the  difference 
between  the  actual  value  of  the  property  and  the  face  value  of  the 
stock. 

Appeal  from  Polk  District  Court. — Hon.  T.  F.  Steven- 
son, Judge. 

Wednesday,  January  26,  1898. 
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Thi8  appeal  is  by  the  plaint iCfs  from  a  judgment 
overruling  their  demurrer  to  the  second  count  of  defend- 
ant's answer.  The  averments  in  the  pleadings  and  the 
grounds  of  demurrer,  will  appear  in  the  opinion. — 

Reversed, 

Hubbard  &  Dawley  for  appellants. 

Cummins,  Hewitt  &  Wright  for  appellee. 

Given,  J. — I.  Plaintiffs,  owners  of  a  judgment 
for  six  thousand  one  hundred  and  sixty-two  dollars 
against  the  Des  Moines  Driving  Park,  an  insolvent  cor- 
poration organized  under  the  laws  of  Iowa  for  pecuniary 
profit,  bring  this  action  to  charge  the  defendant,  as  the 
owner  of  unpaid  stock  in  said  corporation,  to  the  extent 
of  their  said  judgment.  They  allege  that  the  defendant 
is,  and  at  all  times  since  the  organization  of  said  cor- 
poration has  been,  a  stockholder  therein,  and  the  owner 
of  five  hundred  and  forty-eight  shares  of  its  capital 
stock,  of  the  par  value  of  fifty-  four  thousand  eight  hun- 
dred dollars;,  that  said  corporation  "has  received  for 
said  stock  nothing  but  ninety-one  (91)  acres  of  land,  of 
only  the  value  of  eight  thousand  dollars,  and  there  is 
still  unpaid  upon  said  shares  of  stock  the  sum  of  forty- 
six  thousand  eight  hundred  dollars,  by  reason  of  which 
defendant  has  become,  and  is  now^,  liable  to  plaintiffs 
to  the  amount  of  six  thousand  one  hundred  and  sixty- 
two  dollars,  with  interest  and  costs."In  the  second  count 
of  his  answer  the  defendant  avers,  in  substance,  as  fol- 
low^s:  That  prior  to  the  organization  of  said  corporation 
the  projectors  thereof  determined  that  the  land  owned 
by  defendant,  together  with  two  smaller  adjoining 
tracts  owned  by  other  parties,  would  be  suitable  for  the 
purposes  of  the  proposed  corporation;  that  he  proposed 
to  take  six  hundred  dollars  per  acre  for  his  land,  in  the 
capital  stock  of  the  corporation  to  be  organized,  and  at 
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the  same  time  said  other  owners  agreed  to  convey  their 
tracts  of  land  to  said  corporation,  when  organized,  upon 
the  same  terms;  that  thereupon  said  corporation  was 
organized,  and  adopted  articles  of  incorporation, 
wherein  said  agreement  was  su'l>stantially  set  forth  as 
shown  by  the  copy  attached;  that  thereafter,  and  in  pur- 
suance of  said  articles,  and  under  a  resolution  of  the 
board  of  directors,  the  defendant  conveyed  said  lands 
to  the  corporation,  in  consideration  whereof,  and  in  pay- 
ment of  said  agreed  price  he  received  from  the  corpora- 
tion said  five  hundred  and  forty-eight  shares  of  its 
capital  stock.  He  alleges  that  said  articles  of  incorjwr- 
ation  were  duly  filed  for  record,  and  recorded,  as 
required  by  law,  and  that  the  notice  of  incorporation 
provided  by  law  was  duly  published.  Copies  of  said 
articles  and  notice  are  set  out  as  exhibits.  "The  defend- 
ant further  alleges  that  through  the  said  articles  of 
incorporation  and  notice  so  filed  and  recorded,  and  so 
published,  the  plaintiffs,  and  each  of  them,  had  notice 
of  the  agreement  so  entered  into  between  the  said  Des 
Moines  Driving  Park  and  this  defendant,  and  of  the 
fact  that  said  land  so  owned  by  this  defendant, 
and  conveyed  by  him  to  the  Des  Moines  Driving 
Park,  had  been  acceptedj  by  the  said  Des  Moines 
Driving  Park  in  full  payment  of  the  said  five 
hundred  and  forty-eight  (548)  shares  of  its  capital 
stock,  and  therefore  the  plaintiffs  cannot  now  be  heard 
to  allege  that  the  said  stock  has  not  been  fully  paid  for." 
The  articles  of  incorporation  set  out  show  that  F.  M. 
Hubbell,  B.  G.  Scott,  J.  N.  Neiman,  Elmer  Jackaway, 
and  F.  G.  Hubbell  were  the  incorporators,  and  that  F.  M. 
Hubbell  was  selected  as  president  and  one  of  the  board 
of  directors,  of  said  corporation.  Article  3,  after  pro- 
viding tkat  the  capital  stock  should  be  one  hundred 
thousand  dollars,  divided  into  shares  of  one  hundred 
dollars  each,  to  be  suObscribed  for  and  paid  under  the 
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direction  of  the  board  of  directors,  and  that  the  direct- 
ors were  not  authorized  to  incur  any  indebtedness  until 
sixty  thousand  dollars  of  stock  were  actually  subscribed 
and  paid,  contains  the  following:  "The  directors  of  the 
corporation,  however,  shall  be  authorized,  and  it  is 
hereby  declared'  to  be  the  puri)ose  and  intent  of  these 
incorporators  that  the  said  directors  shall  purchase  of 
F.  M.  Hubbell,  the  West  End  Syndicate,  and  the 
National  Real-Estate  Investment  Company,  the  real 
estate  hereinafter  described,  as  follows,  to-wit:  [Here 
the  91  acres  and  the  two  other  tracts  are  described.]  And 
the  directors  shall  pay  therefor  the  sum  of  sixty -four 
thousiind  four  hundred  and  thirty-seven  dollars  (|64,- 
437.00),  which  sum  shall  be  i>aid  by  issuing  to  the  said 
F.  M.  Hubbell  stock  at  par  for  the  said  sum  of  fifty- 
four  thousand  and  eight  hundriMl  dollars  (|54,800.00), 
and  to  the  West  End  Syndicate  stock  at  par  for  four 
thousand  seven  hundnnl  and  sixty-eight  ($4,768.00),  and 
to  the  National  Keal  Estate  Investment  Company  stock 
at  par  for  four  thousand,  eight  hundred  and  sixty-nine 
dollars  ($4,809.00).  Said  stock,  when  so  issued,  to  be 
held  and  regardinl  as  fully  paid  for  by  the  conveyance 
of  the  real  estate  hereinbefore  described  to  this  associa- 
tion." The  noti(*e  published  contains  the  following: 
"The  capital  stock  shall  be  one  hundred  thousand  dol- 
lars, divided  into  shares  of  one  hundred  dollars  each. 
Stock,  fully  paid  up  and  non-assessable,  for  the  sum  of 
sixty-four  thousand,  four  hundred  and  thirty-seven  dol- 
lars, shall  be  issued  to  pay  for  the  real  estate  purchased 
by  said  corporation  to  be  used  as  its  park  or  ground 
inclosure."  Plaintiffs  demurred  to  the  second  count  of 
the  answer  "upon  the  ground  that  the  facts  stated  in 
said  count  2  do  not  constitute  any  defense  to  plaintiff's 
petition,  for  the  following  reasons."  The  reasons  set 
out  n(HHl  not  be  here  stated,  but  will  hereafter  be  con- 
sidered.   The  demurrer  being  overruled,  and  plaintiffs 
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electing  to    stand   thereon,    judgment   was   entered 
against  them. 

II.  Section  1082  of  the  Code  of  1873  is  as  follows: 
"Neither  anything  in  this  chapter  contained,  nor  any 
provision  in  the  articles  of  incorporation,  shall  exempt 
the  stockholders  from  individual  liability  to  the  amount 

of  unpaid  installment  on  the  stock  owned  by 
1  them,  or  transferred  by  them  for  the  purpose  of 

defrauding  creditors,  and  execution  against  the 
company  may,  to  that  extent,  be  levied  upon  the  private 
property  of  any  such  individual."  It  will  be  observed 
that  it  is  averred  in  the  petition  that  said  corporation 
"has  received  for  said  stock  nothing  but  ninety-one  (91) 
acres  of  land,  of  only  the  value  of  eight  thousand  dol- 
lars. This  allegation  is  not  denied  in  said  second  count 
of  the  answer.  Therefore,  it  stands  as  admitted  that 
the  only  payment  made  for  this  fifty-four  thousand 
eight  hundred  dollars  of  stock,  was  this  tract  of  land, 
of  the  value  of  eight  thousand  dollars.  It  is  alleged  in 
said  second  count  that  the  land  wa«  given  and  received 
under  an  agreement  that  it  was  a  full  payment  for  said 
stock.  This,  alone,  would  be  no  defense;  for  this  court 
has  held,  as  to  creditors  of  a  corporation,  that  when 
property  is  received  by  the  corporation,  at  an  excessive 
valuation,  in  payment  for  shares  of  its  capital  stock,  it 
is  only  a  payment  to  the  extent  of  the  value  of  the  prop- 
erty received,  and  that  owners  of  such  stock  are  liable 
to  creditors  for  the  difference  between  the  actual  value 
of  the  property  and  the  face  value  of  the  stock.  See 
Osgood  V,  King,  42  Iowa,  478;  Chishohn  v.  Forny,  65 
Iowa,  333;  Carbon  Co.  v.  Mills,  78  Iowa,  460;  Defend- 
ant's counsel  do  not  contend  that  an  agreement  by 
which  the  stock  was  received  as  fully  paid  up,  in  consid- 
eration of  land  at  an  excessive  valuation,  would  alone 
constitute  a  defense.  They  concede  that  it  is  a  fraud 
upon  creditors  for  the  corporation  to  agree  to  accept 
either  less  than  par  value  in  money,  or  property  worth 
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less  than  par."  Their  contention  is  that  "it  is  impossible, 
however,  that  such  an  agreement  upon  the  part  of  the 
corporation  shall  be  a  fraud  upon  a  creditor  whoee  debt 
is  created  with  full  knowledge  of  the  manner  in  which, 
as  between  the  corporation  and  the  stockholder,  the 

stock  has  been  fully  paid."    Relying  upon  the 
2  rule  that  those  dealing  with  the  corporation 

must  be  held  to  have  knowledge  of  the  provis- 
ionfl  of  its  articles  of  incorporation,  they  insist  that  the 
further  allegation  of  said  second  count,  as  to  the  con- 
tents and  recording  of  the  articles  of  incorporation, 
and  publication  of  the  notice  of  incorporation,  show 
actual  or  constructive  notice  to  the  plaintiffs  of  the 
terms  upon  which  this  stock  was  issued,  and  that, 
having  extended  credit  with  that  knowledge,  they  are 
not  entitled  to  recover.  Let  it  be  conceded  that  the 
plaintiffs  are  chargeable  with  all  the  knowledge  which 
the  record  of  the  articles  of  incorporation  imparted.  It 
remains  to  inquire  what  that  knowledge  isw  That 
record  told  that  the  directors-  were  authorized  and 
required  to  purchase  of  the  defendant  his  said  tract  of 
land,  and  to  pay  therefor  by  issuing  to  him  *^tock  at 
par  for  the  said  sum  of  fifty-four  thousand  eight  hun- 
dred dollars.  ♦  ♦  ♦  Said  stock,  when  so  issued,  to 
be  held  and  regarded  as  fully  paid  for  by  the  convey- 
ance of  the  real  estate  described  to  this  association." 
A  person  examining  these  articles  with  a  view  to  deter- 
mining whether  or  not  to  extend  credit  to  the  corpora- 
tion, would  know  therefrom  that  the  corporation  had 
given,  as  fully  paid  up,  fifty-four  thousand  eight  hundlred 
dollars  of  its  capital  stock  in  payment  for  these  ninety- 
one  acres  of  land.  He  would  have  a  right  to  presume 
that  the  transaction  was  fair  and  free  from  fraud,  and 
therefore  to  understand  that  the  land  was  substantially 
equal  in  value  to  the  par  value  of  the  stock.  There  is 
nothing  in  this  record  to  indicate  otherwise,  and  these 
plaintiffs,  in  extending  credit  to  the  corporation,  had  a 
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right  to  afifiume  from  this  record  that,  instead  of  said 
stock,  the  corporation  had  ninety-one  acres  of  land  of 
the  value  of  fifty-four  thousand  eight  hundred  dollars. 
The  fraud  upon  creditors  in  this  transaction  is  not  in 
the  fact  that  land  was  taken  in  payment  for  stock,  but 
that,  according  to  these  pleadings,  land  was  taken  at  an 
excessive  valuation  of  forty-six  thousand  eight  hundred 
dollars, — a  fact  of  which  these  articles  imparted  no 
information.  Charging  these  plaintiffs  with  all  knowl- 
edge which  the  record  of  the  articles  imparted,  it  is 
clear  that  that  record  did  not  impart  the  very  informa- 
tion that  was  necessary  to  a  knowledge  of  the  fraud. 
Therefore,  they  dealt  with  the  corporation  without 
knowledge  that  the  land  had  been  taken  at  an  excessive 
valuation.  It  is  said  that  no  fraud  is  alleged,  but  facts 
are  alleged  which  constitute  a  fraud  as  to  the  creditors. 
In  Carbon  Co.  v.  MillSy  supra,  fraud  was  not  pleaded  in 
the  petition,  and  this  court  said,  "But,  under  the  facts 
of  the  case,  this  was  not  necessary."  The  cases  are  so 
alike  in  their  facts  that  there  is  no  greater  reason  for 
pleading  fraud  in  this  than  in  that  case.  The  statement 
in  the  published  notice  gave  no  information  additional 
to  that  contained  in  the  articles,  and  therefore  need  not 
be  further  noticed.  Our  conclusion  is  that  matters 
alleged  in  the  second  count  of  the  answer  do  not  con- 
stitute any  defense  to  plaintiff's  petition,  and  that  the 
demurrer  should  have  been  sustained. — Keverseb. 


B.  G.  Walker  v.  C.  A.  Walker,  Appellant,  and        i^  fi 
Another  Case. 

Contracts:  agreement  to  support:  Evidence,  Where  a  father,  who 
has  made  advancement  to  his  other  children,  gave  to  his  son  with 

1  whom  he  was  then  living,  a  deed  of  the  land  on  which  they  lived, 
remarking  that  there  was  a  deed  of  the  property  he  intended  for 
his  son,  and  that  he  wanted  to  make  his  home  with  his  son,  as  he 
had  always  lived  there,  and  it  seemed  like  home,  and  his  son 
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replied  that  he  was  welcome,  if  he  could  put  up  w  ith  his  son's 
manner  of  living,  and,  in  response,  the  father  said  he  guessed  that 
would  be  all  right,  such  statements  amounted  to  an  agreement  to 
support,  as  consideration  for  the  deed. 

Consideration.    A  deed,  the  consideration  of  which  is  an  agreement 

8    by  the  grantee  to  support  the  grantor  during  his  life,  may  be  set 

aside  for  breach  of  such  agreement,  notwithstanding  that  the  only 

consideration  expressed  in  the  deed  is  love  and  affection  and  one 

dollar. 

Brrach.  An  agreement  by  grantee  to  support  the  grantor,  constitut- 
ing the  consideration  for  the  conveyance,  is  broken  by  the  grantee's 

2  denial  of  his  obligation  to  support  the  grantor  in  pursuance 
thereof,  although  he  offers,  as  a  charity  or  filial  duty,  to  allow  the 
grantor  to  live  with  him  during  his  life. 

Execution:    Lease.    A  lease  which  has  never  been  effectuallv  exe- 

4  cuted  is  absolutely  null  ab  initio,  and  the  parties  thereto  must  be 

5  left  to  adjust  any  claims  arising  from  the  occupancy  of  the  land, 
without  reference  to  the  lease. 

Mkkting  of  minds,    a  written  lease  will  be  set  aside  on  the  ground 

5  that  the  minds  of  the  parties  never  met,  where  parts  of  the  oral 
agreement  were  omitted,  and  the  lease,  having  been  signed,  was 

4  delivered  to  the  other  party  for  inspection,  by  him  to  be  recorded, 
if  satisfactory,  and  he  never  recorded  it. 

Same.    A  lease  is  not  effectual  as  such,  though  signed  by  the  lessor, 
4    where  he  signed  it  with  the  understanding  that  it  w  ould  not  be 

6  effective  unless  recorded,  and  under  the  impression  that  if  it  did 
not  conform  to  the  oral  understanding  of  tlie  parties  he  would 
destroy  it,  and  he  subsequently  told  the  lessee  that  it  did  not  con- 
tain their  understanding,  and  he  would  never  record  it. 

Appeal  from  Decatur  District  Court. — Hon.  W,  H.  Ted- 
ford,  Judge. 

Wednesday,  January  26,  1898. 

The  plaintiff  and  defendant  are  father  and  eon;  the 
plaintiff  being  father.  Two  cases  are  consolidated  for 
trial,  and  the  parties  (the  plaintiff  and  defendant)  are 
the  same  in  each  case.  Prior  to  August  18, 1891,  plaintiff 
was  the  owner  of  one  hundred  and  ninety  acres  of  land, 
and  about  that  time  he  made  to  defendant  a  deed  for  one 
hundred  and  thirty  acres,  and  to  a  daughter  a  deed  for 
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sixty  acres.  As  we  gather  from  the  record,  there  was 
one  hundred  and  sixty  acres  in  one  tract,  and  thirty 
acres  outlying.  The  deed  to  the  defendant  was  of  the 
east  one  hundred  acres  of  the  one  hundred  and  sixty- 
acre  tract,  and  the  outlying  thirty  acres,  and  the  deed  to 
the  daughter  was  of  the  west  sixty  acres  of  the  one  hun- 
dred and  L'ixty-acre  tract.  The  deed  to  each  expressed,  as 
a  consideration,  "love  and  affection,  and  one  dollar." 
Each  deed  contained  the  following:  "Reserving  to 
myself  the  possession  of  said  premises,  and  the  use, 
rents,  and  profits  thereof,  during  my  natural  life."  On 
September  24,  1894,  the  plaintiff  and  defendant  signed 
a  written  agreement  or  lease  of  all  the  land  mentioned, 
to  defendant,  for  "ninety-nine  years,  or  during  the  life 
of  party  of  the  first  part,  commencing  March  first, 
1895;"  the  party  of  the  first  part  being  the  plaintiff. 
The  annual  rental  to  be  paid  for  the  use  of  the  land  was 
two  hundred  and  twenty-five  dollars,  and  the  payment 
of  taxes  and  assessments,  and  keeping  the  premises  in 
repair.  The  lease  also  contained  certain  reservations  to 
the  plaintiff.  The  action  entitled  above  is  to  set  aside 
and  annul  the  deed  on  the  ground  that  the  actual  con- 
sideration therefor  was  the  promise  of  the  defendant  to 
support  and  care  for  plaintiff  during  his  natural  life, 
and  the  petition  shows  a  breach  of  the  agreement.  The 
other  action  is  to  set  aside  the  lease,  on  the  ground  that 
it  was  obtained  by  fraud  and  collusion,  and  was  never 
legally  consummated.  Issues  were  taken  upon  the 
petitions,  and  the  causes,  as  consolidated,  were  tried; 
and  the  district  court,  as  to  the  first  action,  adjudged 
the  consideration  for  the  deed  to  be  a  promise  to  sup- 
port the  plaintiff  during  his  life,  and  sustained  the  deed, 
but  gave  plaintiff  a  judgment  for  one  hundred  and  fifty- 
six  dollars  annually  during  life,  and  made  the  payment 
thereof  a  lien  on  the  land  deeded.  It  decreed  the  lease 
of  no  force  and  effect  after  March  1, 1896,  and  adjudged 
certain  amounts  to  be  due  for  support  up  to  July  1, 1895, 
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and  one  hundred  dollars  due  on  the  lease  at  the  date  of 
the  judgment.    The  defendant  appealed. — Modified. 

Marion  F.  Stookey  and  C.  W.  Hoffman  for  appel- 
lant. 

F.  R.  McGinnis  and  Harvey  &  Parrish  for  appel- 
lee. 

Granger,  J. — I.  We  will  give  the  cases  separate 
consideration.  We  should  first  determine  the  dispute 
as  to  the  consideration  for  the  deed.  As  we  have  said, 
on  the  face  of  the  deinl  it  was  love  and  affection,  and  one 
dollar.  The  evidence  bearing  directly  on  this  question 
is  not  extended,  and  the  question  is  not  difficult  of  solu- 
tion. As  to  how  the  deed  came  to  be  made,  the  parties 
are  in  dispute;  the  plaintiff  claiming  that  the  defendant 
and  his  wife  solicited  the  deed  under  promises  to  take 
care  of  him  while  he  lived,  and  that  he  need  not  work. 
On  the  other  hand,  defendant  says  that  the  first  he 
knew  that  the  deeil  was  made,  or  thought  of  its  being 
made,  was  through  the  pai>ers  announcing  the  transfers 
of  real  estate,  and  that  the  deed  came  to  him  in  an 
envelope  a  week  or  ten  days  after  it  was  recorded,  and 
denies  explicitly  any  agreement  whatever  as  to  the 
support  of  plaintiff.  At  the  time  the  case  was  tried  the 
plaintiff  was  a  man  seventy-five  years  old,  and  he  was 
about  seventy  when  the  deed  was  executed.  The  deed 
was  made  in  AugUvst,  1891,  and  his  wife  had  died  the 
April  previous.  lie  had  five  children,  of  whom  defend- 
ant was  the  youngest, — then  some  thirty-eight  years 
old.  Prior  to  August,  1891,  when  the  deed  was  made, 
he  had  made  advancements  to  his  children  other  than 
the  defendant  and  the  daughter.  The  value  of  the  prop- 
erty deeded  to  the  daughter  wa-s  about  one  thousand 
five  hundred  dollars,  and  that  to  defendant  about  six 
thousand  dollars.    Of  course,  these  are  estimates  of 
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value.  As  we  understand,  the  deeds  to  the  defendant 
and  the  daughter  were  a  practical  closing  out  of  plain- 
tiff's property  to  his  children,  except  the  life  estate 
reserved.  After  the  death  of  hie  wife,  in  April,  1891,  he 
lived  with  defendant,  except  when  traveling  or  tempo- 
rarily away,  till  about  December,  1893.  It  was  really 
his  home.  Defendant  had  long  lived  on  the  land  as  a 
renter  prior  to  the  execution  of  the  deed.  We  now 
notice  what,  to  us,  is  the  controlling  evidence  as  to 

the  agreement  to  support  the  plaintiff.    Plain- 
i  tiff's  evidence  is  directly  to  that  effect    We  may 

pass  over  some  particulars  as  to  which  there  is 
a  conflict.  The  following  is  a  brief  extract  from  defend- 
ant's testimony:  "There  was  no  agreement,  contract, 
or  anything  else  made  in  regard  to  the  land  prior  to 
the  time  the  deed  was  made.  After  the  deed  had  been 
made  and  delivered,  he  said  something  about  living 
with  us.  He  handed  it  to  me,  and  said,  ^There  is  a  deed  ;^ 
that  was  my  portion  of  the  property  he  intended  for  me; 
that  he  wanted  to  make  his  home  with  \m;  that  he 
always  lived  there;  and  that  it  seemed  more  like  home 
than  any  place  else.  And  I  told  him  he  could,  if  he 
could  put  up  with  the  way  we  done,  or  with  what  we 
had  to  eat."  Defendant's  wife  was  present  when  the 
deed  was  delivered,  and  the  following  is  a  part  of  her 
testimony:  "When  father  gave  the  deed  to  Caleb,  he 
handed  it  to  him  and  said  that  was  his  part  that  he 
had  deeded  to  him,  and  he  says,  ^I  want  you  to  farm  this 
place  as  long  as  I  live,  and  I  also  want  to  stay  here,  and 
make  my  home  here  with  you.'  My  husband  said  he 
was  welcome  to,  if  he  could  put  up  with  the  way  we 
done.  My  father-in-law  replied,  and  said  he  guessed 
that  would  be  all  right;  that  we  had  always  set  a  good 
table,  and  he  gue-ssed  he  could  live  if  we  did."  Both 
also  testified  that  nothing  was  said  about  clothing  or 
boarding  him  as  a  consideration  for  the  land.  There 
are  other  facts  favorable  to  our  conclusion,  but,  without 
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doubt,  we  think  plaintiff  understood,  in  delivering  the 
deed,  that  he  was  providing  for  a  home;  and  we  also 
think  that  defendant  so  understood,  or,  at  least,  should 
have.  Under  date  of  February  15,  after  the  deed  was 
made,  the  defendant,  in  a  letter  to  a  brother  and  sister, 
in  which  he  was  stating  what  disposition  his  father  had 
made  of  the  property,  and  what  had  been  deeded  to 
him,  and  that  some  of  them  wanted  him  to  give  up  a 
part,  said:  "I  don't  think  that  we  have  got  any  too 
much,  and  have  got  to  take  care  of  him."  Later  in  th( 
same  letter,  as  we  understand,  referring  to  the  property 
deeded:  "We  don't  know  how  much  will  be  left  It 
might  take  it  all  for  doctor  bills  before  he  dies,  for  all 
we  know.  He  holds  the  place  as  long  as  he  lives."  The 
situation,  to  us,  is  conclusive  that  the  actual  con- 
sideration for  the  deed  was,  in  part,  his  support  while 
he  lived.  This  construction  harmonizes  with  the  testi- 
mony of  both  parties,  and  with  fair  dealing.  With  the 
contract  settled  as  to  the  obligation  for  support,  we 
need  not  give  extended  consideration  to  the  question  of 
its  breach,  for  it  is  practically  conceded.  The  district 
court  filed  in  the  case  an  opinion  in  which  the  facts 
are  quite  minutely  found  and  considered.  The  court 
found  a  breach  of  the  agreement  on  the  part  of  defend- 
ant and  his  wife,  as  to  their  treatment  of  the  plaintiff, 
that  we  are  unable  to  concur  in,  as  to  some  particulars. 
There  is  evidence  showing  neglect  in  some  particulars, 
but  we  think  most  of  the  matters  as  to  which  plaintiff 
complains  resulted  from  the  change  he  was  compelled 
to  experience  in  losing  his  former  home,  and  taking 
another,  in  which  other  methods  and  practices  obtained^ 
and  with  his  age,  and  want  of  adaptability,  he  was  led 
to  regard  as  ill  treatment  or  neglect  things  that,  under 
other  conditions,  he  would  not.  His  complaints  reach 
to  matters  of  privilege  about  the  house;  to  the  way  he 
was  spoken  to  and  looked  at.  Harshness  in  word  or  deed 
is  nowhere  claimed.    The  district  court  speaks  of  it  as 
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"the  smooth,  velvet  stroke  of  indifference,  ingeniously 
exercised,  in  a  way  more  cruel  and  exasperating  than 
blows."  The  district  court  saw  and  heard  the  wit- 
nesses. They  are  not  before  us.  The  record,  as  pre- 
sented here,  does  not  justify  such  a  conclusion.  With 
every  concession  against  defendant,  warranted  by  the 
record,  as  to  the  treatment  of  plaintiff,  we  do  not  escape 
the  conclusion  that  much  of  which  plaintiff  complains 
is  of  matters  to  have  been  anticipated  in  the  change  he 
was  compelled  to  make  as  a  result  of  his  family  misr 
fortune.  His  age  may  have  unfitted  him  to  duly  appreci- 
ate the  loss  he  must  sustain  as  to  those  little  matters 
that  make  one's  home  different  and  better  to  him  than 
all  other  places.  He  did  not  have  his  former  home.  It  was 
not  to  be  expected.  In  December,  1893,  plaintiff  again 
married,  since  which  he  has  resided  in  another  house  on 
the  place,  but  has  not  been  supported  by  defendant 
This  act  on  his  part  was  not  satisfactory  to  the  defend- 
ant. With  it  established  that  the  consideration  for  the 
deed  was  the  agreement  to  support  the  plaintiff,  there 
is  a  clear  breach  of  the  agreement,  in  the  denial  of  the 
obligation  by  defendant,  and  his  continued  refusal  to  so 

support  him  in  pursuance  of  the  agreement  since 
2  it  was  made.    It  is  true  that  plaintiff  did  live 

with  defendant  up  to  about  December,  1893,  just 
prior  to  his  marriage;  and  it  is  also  true  that  defendant 
now  says  that  he  is  welcome  to  come  and  live  with  him 
during  his  life,  but  not  to  bring  his  wife.  The  offer  is 
not  made  in  fulfillment  of  his  duty  under  the  agree- 
ment, but  a«  charity  or  filial  duty.  If  this  deed  is  to  be 
sustained  without  other  relief,  the  situation  is  this: 
That  the  plaintiff  must  accept  a  mere  proffered  support, 
while  it  may  be  granted,  or  forfeit  the  legal  right  to 
support  that  he  has  under  the  agreement  to  deed  the 
land.  No  claim  is  made,  or  would  be,  that  he  should  do 
that.  While  we  have  spoken  of  the  consideration  for 
the  deed  being  the  promise  of  support,  it  should  not 
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be  understood  that  such  was  the  only  inducement  in 
making  it.  It  was  undoubtedly  the  intention  that  a 
I>art  of  the  grant  should  be  as  defendant's  share  of  the 
estate;  that  is,  plaintiff  intended  the  land  to  be  equal 
to  defendant's  share,  and  his  support  The  district 
court  declined  to  set  aside  the  deed,  and,  to  secure  plain- 
tiff's support,  gave  judgment  for  one  hundred  and  fifty- 
six  dollars  per  year,  being  an  allowance  of  f3  per  week, 
and  adjusted  some  other  matters.  Of  this  the  plaintiff 
does  not  complain,  and  we  do  not  understand  appellant 
to,  as  between  such  a  judgment  and  one  setting 

3  aside  the  deed.    That  a  deed,  the  consideration 
of  which  is  an  agreement  for  such  support, 

may  be  set  aside  where  a  different  consideration  is 
expressed  in  the  deed,  see  Gardner  v.  Lightfoot,  71 
Iowa,  577;  Saville  v.  Chalmers^  76  Iowa,  325;  Puttman 
V.  Halteijy  24  Iowa,  425;  Harper  v.  Perry,  28  Iowa,  57. 
We  conclude  that  the  action  of  the  court,  in  its  con- 
clusion and  judgment  on  this  branch  of  the  case,  is 
fully  authorized. 

II.  As  we  have  said,  the  lease  executed  September 
24, 1894,  of  the  land  conveyed  in  the  deed,  and  also  the 
sixty  acres  deeded  to  the  daughter,  with  the  one  hun- 
drednacre  tract  deeded  to  defendant,  make  a  quarter 
section  of  land,  which  had  constituted  the  home  of  the 
plaintiff.  It  will  be  remembered  that  the  plaintiff, 
<after  the  making  of  the  deeds  to  defendant  and  his 
sister,  had,  by  the  terms  of  the  deeds,  a  life  estate  in  this 
quarter  section.  And  he  signed  the  lease  in  question 
for  ninety-nine  years,  or  during  his  life,  at  an  annual 
rental  of  two  hundred  and  twenty-five  dollars;  the 
defendant  to  pay  taxes  and  keep  the  place  in 

4  repair.     It  is  now  asked  that  the  lease  be  set 
aside,  for  the  reason  that  it  does  not  contain  the 

entire  contract  of  the  parties;  that  there  is  omitted 
therefrom  the  right  of  plaintiff  to  remove  and  occupy 
certain  buildings,  and  to  take  wood  therefrom;  and 
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that  the  term  of  the  lease  was  to  be  for  one  year,  or  to 
continue  from  year  to  year,  to  be  terminated  by  notice. 
It  is  also  averred  that  there  was  no  such  agreement  of 
minds  as  that  the  lease  became  valid.  It  is  averred  that 
these  defects  as  to  the  lease  were  caused  by  the  fraud 
of  the  defendaut;  and  the  district  court  so  found,  and  set 
aside  the  lease.  It  is  conceded  by  the  defendant,  in  his 
answer  that  some  matters  were  omitted  from  the 
written  lease  by  mistake.  This  action  was  commenced 
in  January  after  the  lease  was  made,  in  September.  The 
plaintiff  and  defendant  went  to  Van  Wert,  and  the 
lease  was  written  by  one  Pearl  Hall.  It  was  signed  and 
acknowledged  before  Hall,  as  a  notary  public.  After 
it  was  completed  it  was  handed  to  plaintiff,  as  he  says, 
to  take  it  and  read  it,  and  he  says  that  he  was  told  by 
Hall  that  it  was  of  no  account  if  not  recorded;  and, 

while  the  thought  is  not  clearly  expressed,  we 
5  understand  the  plaintiff  to  mean  this:    That  lie 

signed  the  lease  and  took  it  for  examination,  and, 
if  he  put  it  on  record,  it  would  be  valid,  and,  if  not,  it 
would  not  be;  that,  if  not  satisfactory  (that  is,  accord- 
ing to  the  agreement),  he  could  destroy  it.  He  said  in 
his  testimony:  "When  the  contract  was  written,  he 
handed  it  to  me,  and  told  me  to  take  it  and  read  it.  He 
told  me  that  if  the  contract  was  not  put  on  record,  that 
it  would  be  of  no  account;  that  it  wouldn't  stand  in 
law.  I  looked  at  it,  and  thought,  if  that  was  the  case, 
I  could  sign  it  and  take  it  home,  and,  if  it  didn't  suit  me, 
I  could  stick  it  in  the  fire  and  burn  it."  He  further 
stated  that  afterwards  defendant  asked  him  if  he  had 
the  lease  recorded,  and  he  told  him  he  had  not,  and 
never  would  record  it;  that  it  did  not  contain  half  that 
was  agreed  upon.  It  appears  from  defendant's  testi- 
mony, that  the  next  morning  after  the  lease  was  written 
and  signed,  he  had  a  talk  with  plaintiff,  in  which  plain- 
tiff was  objecting  to  the  lease  a^  written,  and  that  he 
(defendant)  told  him  that,  as  to  the  omitted  parts,  he 
Vol.  104  la— 33 


5U  Walker  v.  Walk^b.^  [  104  Iowa 

would  perform  as  if  they  were  included;  that  the  lease 
wai$  to  run  for  but  one  year.  In  the  preparation  of  the 
lease  there  was  a  wide  departure  from  the  agreement  of 
the  parties.  It  appears  that  it  wae  thought  that  it  would 
take  too  much  paper  to  write  it  all  out  It  is  strange 
that  ninety-nine  years,  or  during  life,  should  be  put  in 
the  lease,  when,  as  defendant  says,  it  should  run  but 
one  year.  Certain  it  is  that,  when  plaintiff  took  the 
lease  from  the  office  of  Hall,  he  had  not  agreed  to  it, 
and  defendant  did  not  think  he  had.  Defendant's  evi- 
dence, in  effect,  corroborates  plaintiff ^s  as  to  that;  for, 
when  told  of  its  omissions,  he  did  not  then  claim  the 
lease  to  contain  what  it  should.  It  is  true,  defendant 
testifies  that  the  omissions  were  by  plaintiff's  assent, 
but  in  his  answer  lie  states  that  they  were  omitted  by 
oversight.  He  also  denies,  in  his  answer,  that  the  lease 
was  to  run  from  year  to  year,  and  avers  that  it  was  to 
be  during  the  lifetime  of  the  plaintiff,  while  in  his  testi- 
mony he  says  that  he  said  to  plaintiff,  after  the  lease 
was  written,  that  it  was  for  but  one  year.  We  need  not 
pass  directly  on  the  question  of  fraud.  The  petition 
pleaded  the  facts  as  to  the  agreement,  that  parts  thereof 
were  omitte<l  from  the  written  lease,  that  it  was  signed 
and  delivered  to  plaintiff  for  inspection,  and  that  there 
was  never  any  binding  contract  between  the  parties,  as 
the  minds  of  the  parties  never  met  on  any  common 
ground.  We  think  that  claim  has  full  supppcni:  in  the 
evidence.  It  is  to  be  said  that  this  written  lease  was 
never  agreed  to.  Certainly  it  had  not  been  when  taken 
from  Hall's  office,  and  both  parties  then  understood  that 
it  was  subject  to  further  examination,  and  to  be  placed 
of  record  if  found  correct.  It  was  not  found  correct,  and 
never  afterwards  assented  to.  Plaintiff  expressly 
refused  to  place  it  of  record,  because  not  in  accord  with 
the  agreement.  There  has  never  been  a  moment  that 
it  met  the  assent  of  both  parties,  nor  has  it  been 
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delivered,  or  treated  as  binding.  It  is  true  that  this  die 
position  of  the  question  is  not  in  line  with  the  argument, 
but  it  is  in  line  with  the  pleadings,  and  with  the  facts, 
without  practical  dispute.  The  district  court  annulled 
the  lease,  but  gave  it  validity  to  March  1, 1896,  and  gave 
judgment  for  rentals  for  the  year  1895.  We  think  that 
the  lease  should  be  absolutely  annulled,  and  the  parties 
left  to  adjust  any  claims  arising  from  the  occupancy  of 
the  land  as  their  rights  may  be  in  view  of  such  a  judg- 
ment. Thus  MODIFIED,  the  decree  of  the  district  court 
will  stand  affirmed. 


J.  W.  Garner,  et  a/.,  Appellants,  v.  John  W.  Fry,  et  al       gj  5^5 

122    184 

General  Assii^iimeiit:    filing  claims.    A  verified  notice  filed  with  an 
assignee  in  insolvency,  that  one  is  the  owner  of  a  chattel  mort- 

7  gage  on  the  property  assigned,  giving  date,  amount,  and  rate  of 
interest,  describing  the  notes  secured  by  the  mortgage,  and  stat- 
inj^  that  the  entire  amount  is  due  and  upaid,  amounts  to  a  claim, 
under  Code  1873,  section  2120,  requiring  the  facts  to  be  fully  stated 
and  verified. 

Optional  claim  by  mortgagee     The  court  having  power  to  protect 
all  liens  and  priorities  by  appropriate  orders  in  the  distribution  of 

8  money  derived  from  the  sale-  of  an  assignee's  property,  it  is 
optional  with  the  mortgagee  whether  he  will  accept  such  protec- 
tion or  enforce  his  lien. 

Same:  Waiver.  A  chattel  mortgagee  who  presents  her  claim  to  an 
assignee  for  creditors  of  a  mortgagor,  and  allows  the  mortgaged 
property  to  remain  with  the  assignee  for  over  two  years,  and  a 
8  portion  of  it  to  be  sold  by  him  under  the  direction  of  the  court 
waives  her  right  to  foreclose,  and  must  look  to  the  assignee  and 
the  courts  to  protect  her  preference  by  virtue  of  the  lien  of  her 
mortgage. 

Frandnlent  Conveyance:    sale  of  dower:    Oifts,    An  indebtedness 

1    from  a  husband  to  his  wife,  will  sustain  a  chattel  mortgage  by  the 

former  to  the  latter,  as  against  his  creditors,  notwithstanding 

4  that  the  indebtedness  arose  from  a  loan  to  him  of  money  which 

5  she  exacted  from  him  as  a  eond  tion  of  her  executing  a  convey- 
ance of  their  homestead,  and  which  he  consented  to  allow  her  at  a 
time  when  he  could  make  a  valid  gift  to  her. 
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Failure  to  rkcord.    The  withholding  a  chattel  mortgage  from  the 

2  record  in  pursuance  of  an  agreement  to  that  effect,  does  not  affect 

3  its  validity  as  to  pre-existing  creditors. 

Appeal.  Where  an  appeal  is  taken  from  a  judgment  sustaining  a 
6  mortgage,  and  also  from  a  subsequent  order  denying  an  injunc- 
tion restraining  foreclosure  of  such  mortgage,  a  motion  to  strike 
out  the  latter  appeal,  as  in  no  way  connected  with  the  main  case, 
will  be  overruled, as  there  is  nothing  in  the  rules  prohibiting  print- 
ing two  appeals  under  one  cover. 

ippealfrom  Van  Buren  District  Court. — Hon.  F.  W. 

ElOHELBERGER  AND  HoN.  M.  A.  ROBERTS,  JudgeS. 

Wednesday,  January  26,  1898. 

The  plaintiffs  are  creditors  of  John  W.  Fry,  who 
made  an  assignment,  February  3,  1894.  He  executed 
a  mortgage  to  his  wife,  Jannary  1,  previous,  securing 
the  payment  of  three  thousand  dollars,  and  this  action 
was  brought  to  set  aside  such  mortgage  as  fraudulent 
Decree  for  defendants,  and  plaintiffs  appeal.  There- 
after the  plaintiffs  applied  for  an  order  restraining 
Mrs.  Fry  from  foreclosing  her  mortgage,  and  they  also 
appeal  from  an  order  denying  such  relief.  Judgment 
sustaining  mortgage  affirmed.  Order  denying  injunc- 
tion reversed. 

Mitchell  &  Sloan,  Work  &  Lewis,  and  Wherry  & 
Walker  for  appellants. 

McCoid  &  McCoid  for  appellees. 

Ladd,  J. — The  important  question  presented 
relates  to  the  execution  of  a  mortgage  by  Fry  to-^his 
wife,  securing  the  payment  of  two  notes  of  one  thou- 
sand, five  hundred  dollars  each.  The  facts  are  some- 
what peculiar.  When  married,  in  1876,  both  were  with- 
out means  other  than  necessary  to  begin  housekeeping. 
In  1888  there  was  owing  her  one  hundred  and  ten  dollars 
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for  millinery  and  household  goods  sold  in  Kansas,  for 
which  he  gave  her  a  due  bill.  In  1890  he  sold  thirty 
acres  of  land,  the  title  to  which  was  in  her  name,  and 
executed  to  her  a  note  of  six  hundred  dollars  in  pay- 
ment therefor.  In  1892  he  had  arranged  to  exchange 
their  homestead  and  some  other  property  to  one  Stuart 
for  a  farm,  wlilch  he  had  in  turn  sold  to  Pearson. 

1  She  refused  to  sign  the  deed  without  having  first 
been  paid  one-half  of  the  proceeds  derived  from 

the  sale.  This  was  finally  agreed  to,  the  deed  signed, 
and  left  with  a  justice  of  the  peace,  who  was  to  retain 
the  amount,  but,  upon  its  receipt,  handed  it  to  Fry,  who 
paid  it  over  to  his  wife.  Thereafter  Fry  traded  for  a 
store  building,  residence,  and  stock  of  goods  in  Leando, 
paying  therefor  in  horses  and  money.  He  borrowed  one 
thousand,  eight  hundred  dollars  of  his  wife,  with  which 
to  purchase  goods  and  use  in  his  business,  and  as  secur- 
ity, agreed  that  the  deed  of  the  real  estate  be  made  to 
her.  A  few  days  after  the  deed  was  so  drawn,  however, 
the  commercial  agencies  at  Keokuk  and  Burlington 
wrote  to  a  notary,  Morrison,  inquiring  if  Fry  had  con 
veyed  his  property  to  his  wife.  Morrison  showed  these 
communications  to  Fry,  and  informed  him  that  having 
the  real  estate  in  his  wife's  name  would  injure  his  credit 
He  then  advised  Fry  and  wife  that,  instead  of  the  deed, 
he  execute  to  her  a  mortgage  on  the  stock  of  goods,  and 
that,  by  withholding  this  from  record,  his  credit  would 
not  be  injured,  and  she  would  be  fully  secured.  The  deed 
was  made  to  him  and  he  agreed  to  give  her  a  mortgage  on 
the  merchandise.    But  there  is  no  evidence  of  an 

2  understanding  that  the  mortgage  should  be  with- 
held from  record,  nor  is  there  any  that  its  execu- 
tion be  delayed  till  the  store  was  filled  up  with  goods 
bought  on  credit.  True,  she  said  she  would  not  have 
taken  a  mortgage  at  that  time.  Then  there  were  few 
goods  in  the  store,  as  she  explains,  and  she  might  well 
wait  till  those  for  the  purchase  of  which  he  borrowed 
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the  money  were  placed  on  the  shelves.  That  she  repeat- 
edly demanded  the  executiooi  of  the  mortgage,  and  was 
put  off  by  him,  cannot  be  doubted,  if  their  undisputed 
testimony  is  to  be  credited.  In  August  she  loaned  him 
seventy  dollars,  and  in  October  three  hundred  and 
seventy-five  dollars,  received  from  the  sale  of  land  in 
her  name,  and  he  owed  her  one  hundred  and  thirty -two 
dollars  for  produce  taken  by  her  on  sales  of  millinery 
goods,  as  she  conducted  a  shop  in  one  part  of  the  store. 
These  amounts  make  up  a  little  more  than  the  three 
thousand  dollars,  for  which  the  two  notes  were  given, 
and  to  secure  which,  he  executed  the  mortgage  in  con- 
troversy, January  1,  1894.    This  was  not  placed 

3  on  record  till  February  2,  following,  but  the 
indebtedness  to  plaintiffs  had  been  contracted 

prior  to  its  execution.  For  this  reason  the  case  does  not 
come  within  the  rule  announced  in  Goll  &  Frank  Co.  v. 
Miller,  87  Iowa,  426,  and  Falker  v.  Linehan,  88  Iowa, 
641.  Besides,  no  agreement  not  to  record  is  shown^  It 
i»  insisted  the  mortgage  was  dated  back.  This  is  only 
a  suspicion,  and  the  evidence  is  to  the  contrary.  Before 
this  Fry  had  been  paying  considerable  amounts  on  his 
indebtedness,  and,  if  it  be  conceded  that  he  did  not  act 
in  good'  faith,  there  is  nothing  in  the  record  to  indicate 
that  his  wife  participated  in  any  fraudulent  purpose  or 
was  put  on  inquiry  with  reference  thereto.  It  does 
show,  however,  that  she  was  keen  in  the  care  and  pro- 
tection of  her  own  interests,  and  inclined  to  overreach 
her  husband  in  their  business  transactions. 

II.     It  might  w^ell  be  urged  that  tlie  one  thousand, 

eight  hundred  dollars  was  obtained  from  Fry  by  his 

wife  without  consideration.    This  is  true.     While  the 

statutes  of  this  state  confer  on  married  women 

4  the  largest  freedom  in  contracting,  they  stop 
short  of  that  interest  in  the  husband's  proi)erty 

with  which  the  wife  is  endowed  for  the  protection  and 
well-being  of  the  family.    She  cannot  convey  it,  as  a 


Jan.  1898]  Uarkbr  y.  Fry.  519 

seprate  and  independent  interest,  to  a  third  party. 
McKee  v.  Reynolds,  26  Iowa,  578;  Dunlap  v.  Thomas,  69 
Iowa,  358.  Nor  can  she  convey  it  to  her  husband. 
Linton  v.  Crosby,  54  Iowa,  478;  In  re  Lennon^s  Estate, 
58  Iowa,  760;  Shane  v,  McNeill,  76  Iowa,  459.  The 
inchoate  dower  interest  may  be  released,  but  not  bar- 
gained and  sold.  Reiff  v.  Horst,  55  Md.  42.  The  statute 
ia  not  limited  to  conveyances,  but  is  extended  to  all  con- 
tracts. "When  property  is  owned  by  either  the  husband 
or  wife,  the  other  has  no  interest  therein  which  can  be 
the  subject  of  contract  between  them.  *  *  *"  Code, 
section  3154.  This  evidently  refers  to  the  interest  aris- 
ing from  the  marriage  relation,  such  as  dower,  or  home- 
stead, and  not  that  derived  from  some  otlier  source. 
Baxter  v.  Hecht,  98  Iowa,  531.  It  is  the  policy  of  the 
law  to  foster  and  protect  family  unity  and  harmony, 
and  for  this  purpose  the  contingent  interest  of  the 
husband  or  wife  in  the  other's  property  is  created, 
though  not  such  as  may,  in  any  event,  become  the  sub- 
ject of  barter  and  sale  between  them.  In  all  thdr  deal- 
ings each  must  treat  the  property  of  the  other  as  his 
own,  and  never  i)ervert  the  inchoate  interest  therein 
as  a  means  of  private  gain.  Either  may  elect  whether 
he  will  join  in  a  conveyance,  but  is  precluded  from 
using  the  right  for  the  purposes  of  speculation  or 
oppression.  The  statute  is  intended  to  serve  the  double 
puri)ose  of  shielding  the  contingent  rights  of  the  one 
against  the  fraud  or  imposition  of  the  other,  and  guard- 
ing against  the  possibility  of  selfish  calculation  and 
unjust  exactions  and  interferences  of  the  one  in  the 
management  and  control  of  the  other's  estate.  See 
Miller  v.  Miller,  104  Iowa,  186. 

III.  But  Fry  paid  this  money  voluntarily.  While 
his  wife  took  advantage  of  the  situation,  he  was  not 
compelled  to  convey  the  property.   It  seems  well  settled 
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th^t,  where  money  is  voluntarily  paid,  with  full  knowl- 
edge and  without  duress^  no  recovery  can  be  had. 
1  Parsons,  Contracts  (6th  ed.),  489 ;  Forbes  v.  Apple- 
ion,  5  Cuch.  117;  Rutherford  i\  Mclvor,  21  Ala. 
750;  2  Greenle'af,  Evidence,  section  123,  and  notes.  The 
transaction  was  in  the  nature  of  a  gift,  and,  after  its 
completion,  in  the  absence  of  fraud  or  mistake,  Mrs. 
Fry  became  as  absolutely  the  owner  of  the  money  as 
though  received  for  a  consideration  the  law  recognized 
as  valid.  Tlu.s  being  txue,  she  could  loan  it  or  use  it  for 
any  lawful  purpose.  It  appeal's  all  the  indebtedness  of 
Fry  existing  at  that  time  has  been  paid,  and  the  trans- 
action was  not  had  in  view  of  creating  any  other. 
Undoubtedly  the  circumstances  are  to  be  considered,  in 
connection  with  others,  as  bearing  on  the  charge  of 
fraud,  but  we  think  the  evidence  fully  warrants  the  con- 
clusion that  the  money  was  paid  Mrs.  Fry  in  good 
faith,  and  without  any  thought  of  acting  with  the  pur- 
l>ose  of  defeating  future  creditors.  The  conclusion  of 
the  district  court  is  supported'  by  the  evidence,  and  is 
aflfirmed. 

IV.  After  the  action  just  considered  had  been 
determined,  and  an  appeal  perfected,  Mrs.  Fry  proceeded 
to  foreclose  her  mortgage,  and  the  plaintiffs  presented 
a  petition  to  Hon.  M.  A.  Roberts,  one  of  the  judges  of 
that  district,  praying  that  she  be  enjoined  from  so 
doing.  From  an  order  denying  such  relief  they 
6  appeal.  The  appellee  moves  to  striKe  this  portion 

of  the  abstract,  because  in  no  way  connected 
with  the  main  ca*se.  It  is  an  independent  action,  but 
the  rules  do  not  prohibit  printing  two  appeals  under 
one  cover.  The  parties  were  practically  the  same,  and 
the  cases  separately  abstracted  and  argued.  No  preju- 
dice has  resulted.  The  motion  is  overruled'.  This  peti- 
tion sets  out  all  the  proceedings  and  orders  in  the  matter 
of  the  assignment  of  Fry  for  the  benefit  of  his  creditors, 
and  based  the  prayers  for  relief  on  the  ground  that  the 
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right  of  Mrs.  Fry,  to  foreclose  her  mortgage,  had  been 
waived  and  adjudicated.    On  May  1,  1894,  she 
7  filed  a  paper,  in  these  words,  with  the  assignee: 

"To  James  Elerick,  assignee  of  J.  W.  Fry:  You 
are  hereby  notified  that  I,  Sadie  H.  Fry,  have  a  chattel 
mortgage  on  the  entire  stock  of  merchandise  included 
in  the  assignment  of  J.  W.  Fry,  for  the  sum  of  three 
thousand  dollars,  at  six  per  cent,  interest  from  Jan.  1, 
1894.  I  hold  two  promissory  notes,  for  f  1,500  each, 
drawing  six  per  cent,  interest,  secured  by  chattel  mort- 
gage, and  the  entire  amount  is  due  and  unpaid.  Sadie 
H.  Fry."  This  was  duly  verified,  and  reported  by  the 
assignee  among  the  claims  filed.  Objection-s  to  the 
report  of  the  assignee  having  been  made,  hearing  waw 
set  for  the  November  term,  1895,  and  the  assignee  and 
Mrs.  Fry  cited  to  appear  for  examination.  Both 
appeared  personally  and  by  attorneys,  and  the  court,  on 
the  twenty-ninth  of  the  month,  entered  an  order  adjust- 
ing the  assignee's  accounts,  and  that  he  proceed  "to  dis- 
pose of  all  the  property  remaining  in  his  hands  as 
assignee,  and  will  advertise  the  same  for  sale,  and  pro- 
ceed at  once  to  sell  and  dispose  of  the  same  at  either 
public  or  private  sale,  in  bulk  or  by  retail,  as  will  best 
subserve  the  interests  of  the  estate,"  and  provided  for 
the  approval  of  the  court  or  judge.  Mrs.  Fry  exc^epted, 
but  took  no  appeal  from  this  order.  On  December  12 
following,  the  assignee  called  the  court's  attention  to  a 
notice  received  from  her  December  2,  saying  the  paper 
heretofore  referred  to  was  not  filed  as  a  claim,  but  as  a 
notice  of  the  existence  of  the  mortgage.  The  decree  in 
The  action  begun  July  18, 1894,  declaring  the  mortgage 
valid,  was  entered  March  11, 1896,  and  on  June  14,  Mrs. 
Fry  began  the  foreclosure  of  her  mortgage.  The  facts 
have  been  somewhat  fully  set  out,  because  they  clearly 
indicate  Mrs.  Fry  had  no  right  to  enforce  her  lien  on 
the  merchandise  by  advertisement  and  sale.  The 
assignee  took  the  stock  subject  to  her  mortgage,  and 
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charged  with  notice  of  its  existence.  No  other  notice 
was  required.  The  paper  filed  could  serve  no  purpose 
other  than  that  of  a  claim  against  the  estate,  and  it  was 
so  treated  by  the  assignee.  The  particular  form  was 
not  material.    It  is  sufficient  that  the  facts  were  fully 

stated  and  verified.  Code  1873,  section  2119. 
8  She  allowed  the  property  to  remain  with  the 

assignee  two  years  and  four  months,  and  nearly 
one-half  to  be  sold  under  the  direction  of  the  court  The 
assignee  was  ordered  to  sell  the  balance  of  the  merchan- 
dise at  a  hearing  to  which  she  was  a  party.  This  order 
was  absolutely  inconsistent  with  the  right  to  foreclose, 
and  she  cannot  be  permitted  to  ignore  it.  The  court  has 
ample  power  to  protect  all  liens  and  priorities  by  appro- 
priate orders  in  the  distribution  of  moneys  derived 
from  the  sale  of  the  assignor's  property,  and  it  ie 
optional  with  the  mortgagee  whether  he  will  enforce 
his  lien  against  the  property  or  rely  on  the  protection 
thus  afforded.  If  he  choose  the  latter  remedy,  he  may 
not  thereafter  foreclose,  because,  in  doing  so  he  waives 
such  right.  By  filing  her  claim,  and  alleging  her  right 
to  preference,  and  allowing  the  assignee  to  retain  pos- 
session, and  manage  and  control  the  property,  under 
the  direction  of  the  court,  Mrs.  Fry  elected  to  look  to  the 
assignee  for  the  satisfaction  of  the  debt  owing  her. 
This  was  doubtless  the  ground  on  which  the  court 
proceeded  in  making  the  order  of  sale.  The  plaintiffs 
are  creditors  interested  in  the  estate,  and  entitled 
to  maintain  the  action.  The  only  question  deter- 
mined in  the  main  case  was  the  validity  of  the  mort- 
gage. Here  the  right  to  foreclose  is  the  issue.  We  con- 
clude the  temporary  writ  of  injunction  should  have 
been  granted,  and  the  order  denying  it  reversed. 
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Johnston  &  Son,  Joseph  Johnston,  and  0.  P.  Johnston, 
Appellants,  v.  William  Robuck  and  J.  M.  Amos, 
Defendants,  and  Harry  Watkins.  Intervener. 


Chattel  Mortgage:    forbclosubb.    A  chattel  mortgage  executed  to 

6  secure  a  debt  past  due,  may  be  foreclosed  eo  inslarUe,  on  delivery. 

Privatk  sale,    a  chattel  mortgagee  of  a  stock  of  goods  may,  if  he 
acts  in  good  faith  and  with  ordinary  prudence,  s^ll  the  property 

7  at  retail,  under  a  provision  of  the  mortgage  authorizing  to  sell  at 
private  sale.  Citing  Wygal  v  Bigelow  (Kan.  Sup.)  24  Am.  St.  495; 
Hanna  v.  Barring  ton,  18  Ark.  85;  Siromberg  v,  Lindberg^  25  Minn. 
58;  Hungate  v.  Reynolds,  72  111.  425. 

Conversion.    A  chattel  mortgagee  who  takes  possession  of  the  prop- 

3  erty  before  the  happening  of  any  of  the  contingencies  which  give 
him  the  right  to  take  possession,  is  guilty  of  conversion. 

Consideration.    An  existing  indebtedness  is  ample  consideration,  as 

4  between  the  debtor  and  creditor,  for  the  execution  of  a  mortgage 
securing  its  payment.  Citing  Kranery  v.  Simony  65  111.  844;  Lou- 
thain  v.  Miller,  85  Ind.  161;  McMurtrie  v.  Riddell,  9  Colo.  497; 
Smith  V,  Worman,  19  Ohio  St.  145;  Shufeldl  v.  Pease,  16  Wis.  659; 
Cromelinv.  McCauley,  67  Ala.  562;  Hettman  v.  Griffith,  48  Kan. 
58;  Corning  v.  Medicine  Co.,  46  Mo.  A  pp.  16;  Henry  v.  Vliet  (Neb.) 
49  N.  W.  Kep.  1107;  Oassen  v.  Hendrick,  74  Cal.  444;  Bank  v.  Car- 
ring  ton,  5  R.  I.  515;  Fair  v.  Howard,  6  Nev  804. 

Same.    A  corporation  may  secure  the  payment  of  the  individual 

4  indebtedness  of  one  member  of  the  firm,  where  it  is  solvent,  and 

5  there  is  no  intention  to  defraud  subsequent  creditors. 

Partnership.    Existing  indebtedness  is  ample  consideration  for  the 

4  execution  of  a  mortgage  by  a  firm,  of  which  the  debtor  is  a  mem- 

5  ber,  securing  its  payment,  as  between  the  mortgagee  and  the  mem- 
bers of  the  firm. 

Transfer  to  Equity.    The  court  did  not  err  in  transferring  a  cause 

1  from  the  law  to  the  equity  side  of  the  calendar  on  its  own  motion, 

8  where  the  petition  did  not  state  a  cause  of  action. 

Waiver  of  error  in.    Going  to  trial  does  not  waive  the  error  of  the 

2  court  in  transferring  a  law  case  to  the  equity  side  of  the  calendar. 
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Same.    Issues  cognizable  in  equity  may  be  transferred  to  the  equity 

8    side,  under  Code,  section  8433,  but  not  issues  at  law, and  no  motion 

is  required  to  have  those  tried  separately  in  the  proper  forum. 

Trial:    law  and  equity.    The  ordinary  rule  is  to  hear  the  equitable 
1    issues  first;  but  where  a  trial  at  law  will  practically  settle  all  mat- 
ters in  controversy,  it  ought  to  be  first  had. 

Appeal  from  Marion  District  Court. — Hon.  A.  W.  Wil- 
kinson, Judge. 

Thursday,  January  27,  1898. 

Action  against  defendants  for  the  value  of  a  stock 
of  goods  alleged  to  have  been  converted.  Decree  for 
defendants,  and  plaintiffs  appeal. — Affirmed, 

Earle  &  Proiity  and  S.  C.  Johnston  for  appellants, 

L.  N.  Hayes  for  appellees. 

Ladd,  J. — The  firm  of  Johnston  &  Son,  eoneisting 
of  Joseph  and  O.  P.  Johnston,  were  engaged  in  the  gen- 
eral mercantile  business  at  Knoxville,  and  on  June  14, 

1895,  executed  a  chattel  mortgage  on  their  stock  of 
goods  to  Henry  Watkins  and  William  Robuck,  securing 
the  payment  of  a  note  of  five  thousand,  four  hundred 
dollars,  to  the  former,  payable  June  14, 1896,  and  a  note 
to  the  latter  of  three  thousand,  two  hundred  dollars, 
due  September  14,  1896.  Thereafter,  though  on  the 
same  day,  the  firm  executed  a  second  mortgage  to  Wil- 
liam Robuck,  securing  the  payment  of  a  note  of  three 
hundred  and  thirty-two  dollars,  due  September   14, 

1896,  and  another  note  of  four  thousand,  five  hundred 
and  fifty-nine  dollai's  and  thirty-six  cents,  signed  by 
Johnston  &  Frusb,  which  had  matured  January  6, 1894, 
The  notes  referred  to  represented  debts  of  Johnston  & 
Son,  except  the  last,  which  Joseph  Johnston,  a  member 
of  the  firm  of  Johnston  «&  Frush,  had  assumed  and 
agreed  to  pay.    On  the  following  day,  Johnston  &  Soi^ 
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gave  a  third  mortgage  to  other  creditors,  securing  the 
payment  of  divers  sums,  aggregating  one  thousand, 
seven  hundred  and  forty  dollars  and  forty-nine  cents. 
On  June  19, 1895,  Robuck,  with  the  consent  of  Watkins, 
placed  the  second  mortgage  in  the  handss  of  his  co-de- 
fendant Ames,  sheriff  of  Marion  county,  with  instruc- 
tions to  foreclose.  Amos,  theretofore,  took  possession 
of  the  entire  stock  of  goods,  and  advertised  it  for  sale 
July  8.  Two  days  before  the  day  fixed  for  the  sale,  he 
was  served  with  a  written  notice  by  Johnston  &  Son 
and  O.  P.  Johnston,  warning  him  not  to  sell,  and  not  to 
pay  the  Johnston  &  Frush  note  out  of  the  proceeds,  if 
he  did  sell,  and  demanding  immediate  possession  of  the 
goodsw  The  property,  however,  wa-s  offered  for  sale  at 
public  auction;  but,  as  there  were  no  bidders,  the  sheriff 
proceeded  to  sell  at  retail.  This  action  was  brought  for 
the  value  of  the  stock  of  goods,  basing  the  claim  for 
damages  on  two  grounds:  (1)  That,  as  the  Johnston  & 
Frush  note  did  not  represent  an  indebtedness  of  John- 
ston &  Son,  the  mortgage  securing  its  payment  was 
without  consideration  and  void,  and,  the  three  hundred 
and  thirty-two-dollar  note  not  being  due,  the  foreclosure 
proceedings  were  premature;  (2)  the  mortgage,  by  its 
termsi,  conferred  no  authority  to  sell  at  retail.  The 
defendants  justified  their  action  in  foreclosing  on 
several  grounds,  and  asked,  in  their  counter-claim,  that 
a  decree  of  foreclosure  be  entered.  Watkins  and  the 
creditors  of  the  third  mortgage  intervened,  praying 
that  the  money  held  by  or  due  from  defendants  be 
applied  on  their  mortgages.  After  a  jury  had  been 
impaneled  for  the  trial  of  the  case,  the  court,  on  its  own 
motion,  discharged  it,  and  transferred  the  cause  to  the 
equity  side  of  the  calendar,  and  there  heard  it. 

I.     It  may  be  conceded  that,  unless  the  petition 
failed  to  state  a  cause  of  action,  the  court  erred  in 
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ordering  the  issues  at  law  to  be  tried  in  equity.    Under 
section   3435   of   the  Code,   on   motion,   issues 

1  cognizable  in  equity  may  be  transferred  to  the 
equity  eide,  but  not  the  issues  at  law,  and  no 

motion  is  required  to  have  these  tried  separately  in  the 
proper  forum.  It  is  said  in  Bijers  v.  Rodabaugh,  17  Iowa, 
53,  "that  the  right  to  have  an  action  transferred  from 
one  docket  to  another  arises  only  where  the  plaintiff  has 
brought  his  action  by  the  wrong  proceedings;  that  is, 
where  he  has  brought  his  action  by  ordinary,  when  he 
should  have  adopted  equitable,  proceedings,  and  e  con- 
verso,"  Morris  i\  Merrit,  52  Iowa,  496,  is*  in  point. 
Referring  to  this  section,  Beck,  J.,  says,  "that  issues 
exclusively  cognizable  in  equity  shall  be  tried  as 
equitable  proceedings;  i,  e,  by  the  court  without  a  jury. 
Other  issues,  not  cognizable  in  equity,  are  to  be  tried 
as  issues  at  law;  t.  e,  by  a  jury.  This  is  the  obvious 
meaning  of  the  section.  In  actions  at  law,  therefore, 
when  equitable  issues  are  presented,  they  are  triable 
as  in  chancery.  Pure  issues  at  law,  w^hich  are  not 
cognizable  as  in  equity,  are  to  be  tried  to  a  jury."  Where 
the  issues  are  mixed,  the  procedure  seems  to  be  some- 
what controlled  by  statute.  For  this  reason,  defenses 
at  law  to  an  equitable  action  must  be  determined  by  the 
chancellor.  lij/man  v.  Lynch,  76  Iowa,  587;  Frost  i\ 
Clark,  82  Iowa!  298;  Wiikinson  v.  Pritchard,  93  Iowa, 
308;  Leach  v,  Kinidson,  97  Iowa,  643;  Gatch  v.  Garret- 
son,  100  Iowa,  252;  Evans  t\  McConnell,  99  Iowa,  326. 
Going  to  trial  does  not  waive  the  error  of  the 

2  court  in  changing  the  form  of  action.  Fahb  v. 
Albright,  93  Iowa,  50.  Undoubtedly,  the  ordi- 
nary rule  is  to  hear  the  equitable  issues  first.  But, 
where  a  trial  at  law  will  practically  settle  all  mattera 
in  controveivy,  it  ought  to  be  first  had.  Morris  v.  Mer- 
ritf,  supra. 

II.     We  inquire,  then,  whether  a  cause  of  action  is 
stated  in  the  petition.    Each  mortgage  is  set  out,  and 
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contains  this  clause:  "And  I,  the  said  Johnston  &  Son, 
do  hereby  covenant  and  agree  to  and  with  the  said  Wm. 
H.  Robuck  that  in  case  of  default  made  in  the  payment 
of  the  above-mentioned*  i>romissory  note,  or  in  case  of 
my  attempting  to  dispose  of  the  same,  other  than  in  the 
ordinary  course  of  trade,  or  remove  from  said  county  of 
Marion,  the  aforesaid  goods  and  chattels,  or  any  part 
thereof,  then,  in  that  case,  it  shall  be  lawful  for  the 
said  mortgagee  or  his  assigns,  by  himself  or  agent,  to 
take  immediate  possession  of  said  goods  and  chattels, 
wherever  found, — ^the  possession  of  these  presents 
being  his  sufficient  authority  therefor, — and  to  sell  the 
same  at  private  sale  or  public  auction,  or  so  much 
thereof  as  shall  be  sufficient  to  pay  the  amount  due  or  to 
become  due,  as  the  case  may  be,  with  all  reasonable 
costs  and  attorney's  fees  pertaining  to  the  taking,  keep- 
ing, advertising,  and  selling  of  said  property/' 

3  So  that,  on  the  happening  of  one  of  the  three  con- 
tingencies, the  mortgagee  might  proceed  to  fore- 
close, but  until  then  he  acquired  no  such  right,  and  the 
taking  of  possession,  and  sale,  prior  to  that  time  would 
amount  to  a  conversion.  Edicards  v.  Cottrell,  43  Iowa, 
194;  Howery  i\  Hoover,  97  Iowa,  581;  Gravel  v.  Clough, 
81  Iowa,  272;  Colby  v.  W.  W.  Kimball  Co.,  99  Iowa,  321; 
Eslow  V.  Mitchell  26  Mich,  500. 

III.     The  second  mortgage  was  signed  by  John- 
ston &  Son  and  O.  P.  Johnston.    The  note  of  Johnston 
&  Frush  represented  the  individual  debt  of  Joseph 
Johnston,  and  not  that  of  the  firm,  or  of  the  other 

4  member  thereof.    Time  for  payment  of  the  note 
was  not  extended.    Appellants  argue  that  it  was 

to  be,  and,  for  this  reason,  the  mortgage  was  invalid. 
That  issue  is  not  raised  by  the  pleadings.  An  existing 
indebtedness  is  ample  consideration,  as  between  the 
parties,  for  the  execution  of  a  mortgage  securing  its 
payment.  Jones,  Chattel  Mortgages,  section  81; 
Kranert  v.  Simon,  65  111.  344;  15  Am.  &  Eng.  Enc.  Law, 
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758;  Louthian  v.  Miller,  85  Ind.  161;  McMurtrie  v. 
Bidden,  9  Colo.  497  (13  Pac.  Rep.  181);  Smith  v. 
War  man,  19  Ohio  St.  145;  Shufeldt  v.  Pease,  16  Wis. 
659;  Cromelin  i\  McCauley,  67  Ala.  542;  Heitman  v. 
Griffith,  43  Kan.  553  (23  Pa<?.  Rep.  589);  Corning  v. 
Medicine  Co,,  46  Mo.  App.  16;  Henry  v.  Vlief,  33  Neb. 
130(49  N.  W.  Rep.  1107);  Gassen  v.  Hendrick,  74  CSal, 
444  (16  Pac.  Rep.  242);  Banki\  Carrington,  5  R.  I.  515; 
Fair  v.  Howard,  6  Nev.  304;  Smith  v.  Smith,  87  Iowa, 
93;  Koon  v.  Tramel,  71  Iowa,  137;  Clark  v.  Barnes,  72 
Iowa,  563.  And  a  co-partnership  may  secure  the  pay- 
ment of  the  individual  indebtedness  of  one  mem- 
5  ber  of  the  firm.    Poole  r.  Seney,  66  Iowa,  502; 

Smith  V.  Smith,  supra;  Jones,  Chattel  Mortgages, 
section  44.  In  joining  in  the  execution  of  the  mortgage 
securing  the  payment  of  the  indidvidual  indebtedness 
of  Joseph  Johnston,  the  other  member  of  the  firm  simply 
waived  his  right  to  have  the  firm  property  applied  to 
the  satisfaction  of  its  debts.  This  right  was  for  his 
benefit,  and  it  was  his  privilege  to  allow  the  individ- 
ual debts  of  Joseph  to  be  first  paid.  The  order  in  which 
the  assets  of  the  firm  were  to  be  disposed  of  was 
for  the  determination  of  the  partners.  They  were 
supposed  to  know  their  respective  interests  therein, 
and,  having  agreed  that  the  property  might  be  appro- 
priated by  Joseph  Johnston,  in  securing  his  indebted- 
ness, they  are  not  in  a  situation  to  complain.  It  simply 
amounted  to  an  understanding,  in  the  absence  of  any 
showing  to  the  contrary,  that  Joseph  had  an  interest  in 
the  assets  equal,  at  least,  to  the  debt  secured,  and 
consent  that  he  might  withdraw  therefrom  to  this 
amount.  The  agreement  that  this  might  be  done  was 
certainly  valid,  as  between  the  partners;  and,  the  con- 
sideration as  to  Joseph  Johnston  being  sufficient,  the 
validity  of  the  mortgage  will  be  upheld.  Smith  v. 
Smith,  supra. 
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IV.  The  mortgage  was  executed  to  secure  a  debt, 
past  due,  and  the  mortgagee  had  the  right  to  foreclose 

it,  upon  delivery,   eo  instanfe.     Jones,  Chattel 

6  Mortgages,  section  770;  Farrell  v.  Bean,  10  Md. 
217.    See,  also,  Bearss  v,  Preston,  66  Mich.  11  (32 

N.  W.  Rep.  912);  Phelps  v.  Fockler,  61  Iowa,  340. 

V.  By  the  terms  of  the  mortgage,  the  mortgagee 
was  authorized  to  eell  at  private  sale.    This  meant  in 
the  manner  that  property  of  the  kind  is  usually  dis- 
posed of,  for  cash,  other  than  at  public  auction. 

7  It  cannot  be  said  that  the  sale  must  be  invariably 
made  at  retail,  or  so  made  in  bulk.  The  mort- 
gagee, in  such  cases,  is  the  trustee  for  the  mortgagor, 
and  is  required  to  act  in  entire  good  faith,  and  conduct 
the  sale  fairly.  The  manner  of  doing  this  necessaril.v 
depends  largely  upon  the  character  of  the  property  and 
the  opportunities  presented.  He  must  sell  the  articles 
separately,  in  lots,  or  all  together,  as  may  best  suit  the 
convenience  of  buyers,  and  insure  the  largest  returns. 
If,  in  doing  this,  he  acts  in  good  faith,  and  with  ordi- 
nary prudence,  the  law  exacts  no  more.  See  ^Vygal  v. 
Bigelow,  42  Kan.  477  (24  Am.  St.  Rep.  495,  and  notes; 
22  Pac.  Rep.  612);  Hannah  v.  Carrington,  18  Ark.  85; 
Stromhurg  v.  Lindherg,  25  Minn.  513;  Himgate  v. 
Reynolds,  72  111.  425.  There  is  no  allegation  of  bad 
faith  or  negligence,  and,  in  the  absence  of  both,  it  can 
not  be  said  that  sale  at  retail  was  not  authorized. 

VI.  It  thus  appears  that  the  petition  did  not  stiite 
a  cause  of  action,  as  the  mortgage,  by  its  tenns,  was 
mature,  and  Robuck  had  the  right  to  foreclose  it.  Sale 
of  the  goods  at  retail  was  not  necessarily  unlawful. 

The  counter-claim  and  the  petitions  of  inter- 

8  vention  raised  the  only  issue  to  be  determined, 
and  the  court  rightly  heard  them  in  the  proper 

forum.    No  motion  was  made  to  so  hear  them,  but  none 
was  required.     No  prejudice  can  result  to  anyone  in 
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having  a  trial  where  the  law  requires  it.  In  view  of  our 
conclusion,  the  other  errors  alleged  are  not  coneidered. 
— Affirmed. 


Florence  C.  Fielding,  for  the  Use  of.  Etc.,  v.  Tunis  J. 

La  Grange,  A.  Vanslike,  James  W.  Ridenoub, 

and  Richard  Johnson,  Appellants. 

[nfoxicating  Liquor:  sales  to  minors.  The  honest  belief  of  defend 
ant,  justified  by  appearances,  is  not  a  defense  to  an  action  under 

1  Code  1873.  section  1539,  to  recover  a  penalty  for  selling  intoxicat- 
ing liquor  to  a  minor. 

Bfidence:    dkclarations:    Impeachment,    Declarations  of  one  not  a 
party  to  a  suit  can  only  be  used  to  impeach  his  credibility  as  a  wit- 
3    nesses,  and  not  as  substantive  proof  of  matters  in  issue. 

LiuLE  APPLiKD.    statements  by  the  alleged  minor  when  he  purchased 

3  the  liquor  that  he  was  not  a  minor,  are  admissible  to  impeach  him 
as  a  witness  in  an  action  by  a  third  person,  under  Code.  1873,  sec- 

4  tion  1539,  to  recover  a  penalty  for  selling  intoxicating  liquors  to  a 
minor,  but  are  not  substantive  evidence  on  that  question,  and  do 
not  authorize  its  submission  to  the  jury  in  the  absence  of  other 
evidence  thereon. 

Exclusion:  Harmlesfi  error.  The  exclusion  of  a  question  asked 
plaintiff  in  an  action  under  Code  1878,  section  1589,  to  recover  a 

2  penalty  for  selling  intoxicating  liquor  to  a  minor,  whether  she 
had  not  stated  that  she  intended  to  get  after  d  fendant  for  some 
money,  or  that  she  expected  "to  pull  his  leg,"  is  not  prejudicial. 
even  if  erroneous. 

Directed  verdict.    It  is  not  error  to  direct  a  verdict  for  plaintiff  in 

an  action  for  the  statutory  penalty  for  selling  liquor  to  a  minor. 
8    where  the  minority  of  the  purchaser,  which  was  the  only  question 

in  issue,  was  testified  to  by  two  unimpeached  witnesses,  and  the 
4    only  evidence  that  he  was  not  a  minor  was  the  statements  he 

sipied  when  he  purchased  the  liquor,  in  which  he  claimed  he  was 

of  age. 

Apjjeal  from  Benton  District  Court. — Hon.  G.  W.  Burn- 
ham,  Judge. 

Thursday,  January  27,  1898. 
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Action  at  law  to  recover  the  statutory  penalty  foi 
selling  intoxicating  liquor  to  one  Otto  H.  Fielding,  a 
minor.  Defendant  La  Grange  pleads  that  he  is  a 
registered  pharmacist,  holding  a  permit,  and  denies 
that  he  made  sales  as  claimed.  The  case  was  tried  to 
^  jury,  and  at  the  conclusion  of  the  evidence,  plaintiff 
moved  for  a  verdict  in  the  sum  of  seven  hundred  dollars. 
This  motion  was  sustained  and  judgment  entered  upon 
the  verdict.    Defendants  appeal. — Affirmed. 

Cafo  Sells,  Matt   Gaasch,  and    T.  H.  Milner  for 
appellants 

Whipple  &  Zollinger  and  W.  C.  Connell  for  appel- 
lee. 

Deemer,  C.  J. — Appellant  attempted  to  show  that 

from  inquiries  made;  and  from  the  general  appearance 

of  Otto  Fielding  he  was  justified  in  believing  that  he 

(Fielding)  was  of  age.    The  statute  upon  which 

1  the  action  is  predicated  (Code  1873,  section  1539) 
absolutely  inhibits  the  sale  of  liquor  to  a  minor 

for  any  puri>ose  whatever,  and  we  have  frequently  held 
that  the  seller  is  bound,  at  his  peril,  to  know  whether 
the  person  to  whom  he  sells  is  within  the  prohibited 
class.  Good  faith  is  no  defense.  Dudley  v.  Sautbine, 
49  Iowa,  650;  State  v.  Ward,  75  Iowa,  641;  Jamison  v. 
Burton,  43  Iowa,  282;  State  v.  Thompson,  74  Iowa,  119. 
II.  Mrs.  Fielding  was  asked,  on  cross-examina- 
tion, if  she  had  not  stated  that  she  expected  to  get  aftei 
La  Grange  for  s(mie  money,  or  that  she  expected  to 
"pull  his  leg.''    Objection  to  the  question  was 

2  sustaine<l.    We  think  the  ruling  was  correct.   It 
is  apparent  that  she  has  attempted  to  "get  after'^ 

La  Grange  for  some  money.    In  any  event,  the  ruling 
was  without  prejudice. 


104  S8S 
lOfl  480| 

,104  632 
I  (125  277 


532  Fidelity  Loan  &  Trust  Co.  7.  Douglas.  [104  Iowa 

III.    Complaint  is  made  of  the  court's  ruling  on 

the  motion  to  direct  a  verdict.    It  is  argued  that  there 

was  a  conflict  in  the  evidence,  and  that  the  case  should 

have  been  submitted  to  the  jury.    The  sales  were 

3  admitted  by  the  defendant,  and  the  only  question 
remaining  was  as  to  the  age  of  the  buyer.    He, 

his  father,  and  his  mother  testified  that  he  was  a  minor, 
and  there  was  no  substantive  eyidence  to  contradict 
this  positive  testimony.  True,  Otto  signed  statements, 
when  he  purchased  the  liquor,  to  the  effect  that  he  was 
not  a  minor.  But  these  statements  were  admissible  for 
impeaching  purposes  alone.   Declarations  of  one 

4  not  a  party  to  a  suit  can  only  be  used  for  that  pur- 
pose.   They  go  to  the  credibility  of  the  witness, 

and  do  not,  of  themselves,  furnish  substantive  proof  of 
the  matter  in  issue.  If  we  discard  Otto's  evidence 
entirely,  there  yet  remains  the  uncontradicted  evidence 
of  two  witnesses,  who  were  unimpeached,  that  the 
buyer  was  a  minor  when  he  purchased  the  liquor. 
With  nothing  to  contradict  this  evidence,  the  trial 
judge  was  justified  in  sustaining  the  motion  and 
directing  the  verdict.— Affirmed. 


The  Fidelity  Loan  and  Trust  Company,  as  Trustee 
V.  Harry  E.  Douglas,  Appellant. 

Judtnnents:  railroads:  Street  railways.  A  street  "railway  corpora- 
tion" is  not  within  Code  1873,  section  l30-»,  providing  that  a  judg- 
ment against  any  "railway  corporation"  for  any  injury  to  any 
1  person  or  property  shall  be  a  lien  within  the  county  w  here  recov- 
ered, on  its  property,  prior  to  the  lien  of  any  mortgage  or  trust 
deed  executed  since  July  4,  1"»6.*,  in  view  of  the  fact  that  there 
were  no  street  railways  in  tlie  state  when  the  original  act  from 
which  this  section  was  taken  was  passed,  and  that  the  context 
apparently  excludes  street  railways. 

Same.  1'he  fact  that  the  franchise  of  a  corporation  denominated  as 
a  street  railway  company  does  not  limit  its  operation  to  the  city, 
but  includes  tlie  territory  adjacent  to  the  city,  and  that  it  is 

NoTB—See  section  2075,  Code,  for  sUtutory  chanKe.—RBPOiiTBB. 
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2  authorized  to  carry  freight,  baggage  and  express  matter,  does  no  t 
.make  it  a  commercial  railway  company  as  distinguished  from  a 
street  railway  company,  and  so  bring  it  within  the  scope  of  Code 
1878,  section  1809,  giving  judgments  for  personal  injuries  against 
commercial  railway  corporations  preference  over  prior  mortgages, 
where  there  is  nothing  to  indicate  that  it  has  done  or  intended  to 
do  any  business  except  that  usually  and  properly  done  by  street 
railway  corporations. 

Ladd,  J.,  took  no  part. 

Waterman,  J.,  dissenting. 

Appeal  from    Woodbury  District  Court — Hon.  Scott 
M.  Ladd,  Judge. 

Thursday,  January  27,  1898. 

«  Action  in  equity  to  foreclose  a  mortgage,  and  for 
other  equitable  relief.  A  demurrer  to  the  petition  was 
filed  and  overruled,  and  from  that  ruling  the  defendant, 
Douglas,  appeals. — Affirmed. 

ArgOy  McDuffie  &  Argo,  Kennedy  &  Kennedy,  J.  S. 
Lathrop,  and  Kennedy,  Jackson  &  Kennedy  for  appel- 
lant. 

Charles  A.  Clark  &  Son  and  S.  E.  Hostetter  for 
appellee. 

Robinson,  J. — I.  On  the  first  day  of  August,  1890, 
the  Sioux  City  Street  Railway  Company  executed  the 
mortgage  in  suit  to  the  plaintiff  as  trustee,  to  secure 
bonds  of  the  street  railway  company,  the  issuance  of 
which,  to  the  amount  of  one  million  dollars,  it  had 
authorized.  The  mortgage  was  recorded  on  the  second 
day  of  September,  1890,  and  bonds  which  it  was 
designed  to  secure,  to  the  amount  of  five  hundred  and 
twenty-five  thousand  dollars,  were  issued.  Of  that 
amount,  bonds  for  three  hundred  and  fifty  thousand 
dollars  have  been  sold,  and  are  owned  by  good-faith 
purchasers,  and  the  remainder  have  been  pledged  to 
secure  outstanding  indebtedness  of  the  street  railway 
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company.  The  property  mortgaged  included  the  fran- 
chise of  the  etreet  railway  company,  its  roadbed  and 
street  railway  and  appurtenances,  including  both  real 
and  personal  property.  On  the  fourth  day  of  June,  1892, 
the  defendant,  Douglas,  obt^iinod  judgment  against  the 
street  railway  company  for  pergonal  injuries  inflicted 
upon  him,  in  the  sum  of  three  thousand  five  hundred  dol- 
lars, with  interest  and  costs.  That  judgment  is  unpaid, 
and  the  controlling  qui«tion  presented  by  the  demurrer, 
and  to  to  be  determined  by  us  i»,  which  one  of  the  two 

liens,  created  by  the  mortgage  and  the  judgment, 
1  is    senior    to    the    other.     It    isi    not    denied 

that  the  lien  of  plaintifif  is  first  in  point 
of  time,  but  it  is  claimed  by  the  appellant  that 
tlie  lien  of  his  judgment  is  made  superior  to  that 
of  the  plaintiff  by  section  1309  of  the  Code  of 
1873,  which  is  as  followsi:  "A  judgment  against 
any  railway  corporation  for  any  injury  to  any  person 
or  property,  shall  be  a  lien  within  the  county  whert 
recovered,  on  the  property  of  such  corporation,  and 
such  lien  shall  be  prior  and  superior  to  the  lien  of  any 
mortgage  or  trust  deed  executed  since  the  fourth  day 
of  July,  A.  D.  1862."  The  Sioux  aty  Sti^eet  Railway 
Company  is  a  corporation  organized'  under  the  laws  of 
this  state,  with  power  "to  locate,  construct,  maintain, 
and  operate  street  railways  within  and  adjacent  to  the 
city  of  Sioux  City,"  and  has  constructed,  maintained, 
and  operated  street  railways  within  that  city.  Is  it  a 
"railway  corporation,"  within  the  meaning  of  the  stat- 
ute quoted?  So  far  as  its  provisions  are  material  in  this 
case,  they  were  first  enacted  as  a  part  of  section  9  of 
chapter  169  of  the  Acts  of  the  Ninth  General  Assembly. 
That  act  was  entitled,  "An  act  in  relation  to  the  duties 
of  railroad  companies."  An  examination  of  it  shows 
that  but  two  of  the  ten  sections,  exclusive  of  the  repeal- 
ing clause  which  it  contained,  could  have  had  any  refer- 
ence to  street  railways.    Eight  sections  refer  clearly  to 
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commercial  railroads.  Sections  7  and  9  \me  the  term 
"every  railroad  company,"  and,  had  the  context  justi- 
fied such  an  interpretation,  might  he  held  to  refer  to 
etreet  railway  companies.  But  those  ^sections  must  be 
construed  in  connection  with  the  remaining  one  of  the 
chapter,  and,  when  that  is  done,  the  most  evident  and 
fiatisfactory  conclusion  is  that  nothing  contained  in  the 
chapter  was  d'esigned  to  apply  to  street  railway  cor- 
porations. That  conclusion  i-s  supported  to  some  extent 
by  the  conceded  fact  that,  when  the  statute  was  enacted, 
there  were  no  street  railways  in  this  state,  and,  therefore, 
there  was  no  occasion  to  legislate  in  regard  to  them. 
It  is  said  in  Sutherland,  Statutory  Construction,  section 
241,  in  reference  to  statutes,  that:  "The  application  of 
particular  provisions  is  not  to  be  extended  beyond  the 
general  scope  of  a  statute,  unless  such  extension  is  man- 
ifestly designed.  Legislatures,  like  courts,  must  be 
considered  as  using  expressions  concerning  the  thing 
they  have  in  hand;  and  it  would  not  be  a  fair  method 
of  interpretation  to  apply  their  w  ords  to  subjects  not 
within  their  consideration,  and  which,  if  thought  of, 
would  have  been  more  particularly  and  carefully  dis- 
posed of.  The  mere  literal  construction  ought  not  to 
prevail,  if  it  is  opposed  to  the  intention  of  the  legis- 
lature apparent  from  the  statute.  ♦  ♦  ♦  The  inten- 
tion of  an  act  involves  a  consideration  of  its  subject- 
matter,  and  the  change  in,  or  an  addition  to,  the  law 
which  it  proposes;  hence  the  supreme  importance  of 
the  rule  that  a  statute  should  be  construed  with  refer- 
ence to  its  general  purpose  and  aim.''  When  the  Oode 
of  1873  was  enacted,  the  most  important  of  the  provis- 
ions of  chapter  169  of  the  Acts  of  the  Ninth  General 
Assembly  were  included,  with  numerous  other  provis- 
ions, in  the  chapter  relating  to  railways.  Section  9 
of  chapter  169,  with  some  modificati(>ns,  not  material  to 
any  question  involved  in  this  case,  appears  as  section 
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1309  of  the  new  chapter.  Street  railways  were  in  exist- 
<  nee  in  this  »tat€  when  the  Code  of  1873  took  effect, 
iiml  it  is  ur*^ed,  if  it  be  true  that  section  9  of  the  chapter 
169,  aforesaid,  did  not  apply  to  street-railway  corpora- 
lions,  tlu^  iv-enactment  of  the  section  gave  it  that  effect. 
We  are  of  the  opinion,  however,  that  the  terms  "rail- 
v.ay''  and  "railways,"  where  used  in  the  chapter  of  the 
Code  of  1873  referi'ed  to,  are  always  intended  to  desig- 
nate one  or  more  of  the  commercial  railways, — that  is, 
railways  designed  for  the  transjyortation  of  passengers 
and  freight  from  place  to  place  within  the  state,  or  from 
state  to  state,  or  both,  and  upon  which,  as  a  rule,  the 
transportation  is  effected  by  means  of  trains  of  cars 
moved  by  locomotive  engines, — and  not  railways  which 
are  designed  chiefly  for  the  carriage  of  passengers  from 
point  to  point  in  a  single  city  or  town*  And  we  are  of 
the  opinion  that  the  term,  "railway  corporations,"  as 
used  in  that  chapter,  refers  only  to  corporations  which 
own  or  operate  such  commercial  railways.  •  Certainly 
such  corporations  are  intended  in  every  instance  where 
the  context  makes  clear  the  character  of  the  corpora- 
tion intended,  and  we  are  not  authorized  to  presume 
that  the  term  is  used  in  a  different  sense  when  its  mean- 
ing is  not  so  definitely  expressed.  The  words  "railroad" 
and  "railway"  may  undoubtedly  be  so  used  as  to  mean 
asti-eet  railway,  but  by  popular  usage,  when  used  with- 
out qualifying  words,  they  are  understood  to  refer  to 
commercial  railways,  the  word  "street"  being  almost 
invariably  used  in  connection  with  "railway"  to  desig- 
nate a  street  railway.  See  Sears  v.  Railway  Co.^  65 
Iowa,  744;  Funk  v.  Railway  Co,,  61  Minn,  435  (63  N.  W. 
Kep.  1099).  And  the  history  of  legislation  in  this  state 
shows  that  it  has  conformed  in  great  measure  to  pop- 
ular usage,  and  that,  as  a  rule,  in  statutes  designed  to 
apply  to  street  railways,  they  have  been  designated  by 
that  name.  Nothing  contained  in  the  chapter  under 
consideration  makes  it  at  all  probable  that  any  part  of 
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it  was  intended  to  Apply  to  street  railways  or  to  street 
railway  corporations. 

Our  attention  has  been  called  to  various  decisions 
of  this  court  and  of  other  courts,  but  we  do  not  find 
anything  in  any  of  them  which  is  in  conflict  with  the 
views  we  have  expressed.  It  must  be  remembered  that 
the  true  application  of  the  statute  in  question  depends 
upon  the  legislative  intent,  which  is  to  be  ascertained 
by  means  of  well-known  rules  of  interpretation,  and 
not  alone  from  the  abstract  and  permissible  definitions 
of  terms  used.  The  case  of  City  of  Clinton  v,  Clinton  & 
L,  H.  By.  Co.^  37  Iowa,  61,  especially  relied  upon  by 
appellant,  did  not  arise  under  the  statute  in  contro- 
versy, and,  although  some  language  was  used  in  the 
opinion  which  tends  logically  to  support  the  claim  made 
by  the  appellant,  yet  nothing  was  actually  decided  in 
that  case  which  is  in  conflict  with  the  conclusion  we 
reach  in  this.  It  will  be  understood  that  the  interpreta- 
tion of  the  statute  we  have  adopted  applies  only  to  sec- 
tion 1309  of  the  Code  of  1873,  and  the  statute  of  which 
that  was  a  revision,  and  not  to  the  corresponding  pro- 
vision of  the  existing  law  which  is  found  in  section  2075 
of  the  Code  (1897).  That  applies  in  terms  to  street 
railway  corporations. 

Some  claim  is  made  in  argument  that  the  Sioux 
CSty  Street  Railway  Company  is  a  commercial,  and 
not  a  street,  railway  company,  for  the  reason  that  its 
franchise  does  not  limit  its  operation  to  the 
2  city  of  Sioux  City,  and  for  the  further  reat^on 

that  it  is  authorized  to  carry  freight,  baggage, 
and  express  matter.  But  we  do  not  find  anything  in 
the  record  to  justify  the  conclusion  that  it  has  done,  or 
intends  to  do,  any  business  excepting  that  which  is 
usually  and  properly  done  by  street  railway  corpora- 
tions. We  concludie  that  the  diemurrec  to  the  petition 
was  properly  sustained. 
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II.  It  is  shown  that  Belinda  Marshall  and  Wil- 
liam T.  Parmely  appeared  in  this  action,  and  demurred 
to  the  petition,  that  their  demurrers  were  overruled, 
and  that  they  have  appealed.  They  are  the  owners  of 
judgments  for  personal  injuries,  rendered  against  the 
street  railway  company  which  are  unimld.  A  stipula- 
tion signed  by  the  parties  and  filed  in  this  case  shows 
that  their  legal  rights  are  the  same  as  those  of  Douglas, 
and  are  to  be  adjudicated  at  this  time.  Therefore,  what 
we  have  said  applies  to  their  respective  claims.  The 
orders  of  the  district  court  as  to  all  of  the  appellants 
are  affirmed. 

Ladd,  J.,  took  no  part 

Waterman,  J.  (dissenting). — I  cannot  yield  my 
assent  to  the  construction  given  by  the  majority  of  the 
court  to  section  1309,  Code  1873.  Whatever  may  be  said 
of  the  other  imrtions  of  the  act  in  which  this  section  first 
appeaiHHl,  or  of  its  context  in  the  Code  of  1873,  it  must  be 
artmitt(Hl  that  there  is  nothing  in  the  language  of  this 
particular  section  to  restrict  its  meaning  to  any  class  or 
kind  of  railways.  It  may  be  conceded  that  when  this 
statute  w^as  first  enacted  there  were  no  street  railways 
in  Iowa,  and  that  urban  railways,  as  they  now  exist, 
were  not  within  the  contemplation  of  the  most 
speculative  member  of  the  Ninth  General  Assembly. 
But  this  is  not  the  only,  or,  indeed,  the  best  test  to  apply 
in  order  to  ascertain  the  legislative  intent  as  embodied 
in  this  section.  By  its  enactment  the  general  assembly 
sought  to  correct  an  evil  caused,  not  by  a  particular 
kind  of  railways,  but  by  a  certain  class  of  mortgages, 
and  tJiese  instruments  are  the  same  in  character, 
whether  executed  by  commer<4al  or  street  railways. 
They  are  always  for  very  largo  amounts.  They  cover 
all  species  of  railway  property,  including  money  on 
hand  and  future  earnings  or  profits.    If  they  can  be  set 
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up  as  a  bar  to  the  satisfaction  of  a  judgment  in  favor 
of  one  who  has  suffered  injury  to  person  or  property 
through  the  negligence  of  the  railway  company,  then 
cnich  involuntary  creditor  is  practically  denied  all 
relief.  To  say  that  the  judgment  creditor  can  sell,  sub- 
ject to  the  mortgage,  or  redeem  from  it,  would  be  to 
add  ridicule  to  wrong.  In  this  case,  the  mortgage  debt 
exceeds  five  hundred  thousand  dollars,  and  the  judg- 
ment amounts  to  but  three  thousand  five  hundred  dol- 
lars. This  was  the  evil,  as  fview  it,  that  the  general 
assembly  sought  to  remedy  by  the  adoption  of  this  pro- 
vision. Being  remedial  in  its  character,  the  section 
should  receive  a  broad  and  liberal  construction.  In 
interpreting  such  statutes,  it  is  said:  "The  old  law, 
the  mischief,  and  the  remedy,  must  be  kept  in  mind. 
That  which  is  within  the  mischief  intended  to  be  rem- 
edied is  considered  within  the  statute,  though  not 
within  the  letter;  and  that  which  is  not  within  the  mis- 
chief is  not  within  the  statute,  though  within  the 
letter.^'  Stephens  v.  Railroad  Co.,  SQIowa^  327;  Ilaskel 
V.  Cittj  of  Burlinrfton,  30  Iowa,  232;  The  ''Kentucki/''  v. 
Brooks,  1  G.  Greene,  398;  Kaiser  v,  Seaton,  62  Iowa, 
4(53;  23  Am.  &  Eng.  Enc.  Law,  p.  414,  and  cases  col- 
lected. Here  the  railway  mortgage  is  clearly  within 
the  mischief,  and  just  as  clearly  within  the  letter  of  this 
remedial  section.  To  restrict  the  statute  to  a  particular 
class  of  "mischief  makers,"  rather  thaji  apply  it  to  th^e 
"mischief,"  by  whomsoever  done,  is  to  adopt  a  narrow 
and  illiberal  rule  of  construction.  The  fact  that  this 
section  is  found  in  the  statutes  among  the  provisions 
that  relate  admittedly  to  commercial  railways  only,  or 
that  the  other  sections  of  the  chapter  in  which  it  was 
originally  enacted  could  apply  only  to  railways  operated 
with  steam  as  a  motive  power,  ought  not  to  cojitrol  us. 
Cook  V.  Association^  74  Iowa,  746.  In  this  case  an  act 
of  three  sections  was  considei'ed.  The  first  and  second 
sections  were  general  in  terms.    The  third  section,  by 
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its  language,  was  confined  to  fire  insurance  companies 
only.  But,  because  section  2  was  remedial  in  character, 
we  held  it  to  apply  to  life  insurance  companies  also.  In 
Iowa  Union  Tel.  Co.  v.  Board  of  Equalization,  67  Iowa, 
250,  it  was  held  that  telephone  companies  could  be 
taxed  under  the  statutes  providing  for  the  taxation  of 
telegraph  companies.  Neither  should  it  make  any 
difference,  in  our  interpretation  of  the  statute,  that 
the  section  has  been  amended  bv  the  Code  so  as 
expressly  to  include  mortgages-made  by  street  railways, 
for  it  was  not  the  province  of  the  Twenty-sixth  General 
Assembly  to  give  a  construction  to  existing  laws  that 
should  in  any  way  bind  this  court,  or  even  influence  its 
action. 

11.  Another  thought  that  we  may  well  conceive 
to  kave  been  in  the  legislative  mind  when  section  1309 
was  originally  adopted  is  that,  if  these  mortgages  could 
be  used  as  shields  to  protect  the  railways  from  the  con- 
sequences of  their  own  negligence,  it  would  take  away 
one  of  the  strongest  incentives  such  carriers  have  for 
the  exercise  of  diligence  and  care  in  the  operation  of 
their  roads.  This  consideration  applies  with  equal  force 
to  sti^eet  railways. 

We  are  not  called  upon  here,  in  giving  priority  to 
the  judgment,  to  go  as  far  as  was  done  in  the  case  of 
City  of  Clinton  v.  Clinton  &  L.  H.  By.  Co.,  supra,  cited 
by  the  majority.  In  that  case  a  horse  railway  was  given 
the  benefit  of  the  provisions  of  the  general  right  of  way 
act  (article  3,  chapter  55,  Eevision  1860),  which  accord- 
ing to  its  literal  reading,  seems  to  apply  only  to  com- 
mercial railways.  The  court  in  that  case  adopted  a 
more  libertil  construction  in  order  to  confer  a  right  than 
we  are  willing  to  do  in  order  to  afford  a  remedy.  Keep- 
ing in  mind  the  character  of  this  section,  and  the  fact 
that  the  mortgage  in  controversy  is  within  both  its 
letter  and  spirit,  and  it  seems  to  me  impossible  to 
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invoke  any  rule  of  law  that  will  sustain  the  conclusion 
of  the  majority.  I  think  the  judgment  below  should 
have  been  reversed. 


Augusta  T.  Vorse  v.  The  Des  Moines  Marble  and 
Mantel  Company,  Appellant. 

Lancllord  and  Tenant:  taxes.  Acts  Twenty-first  General  Assembly, 
chapter  168,  sections  17, 18,  provide  that  when  tlie  owner  of  any 
lot,  the  assessments  against  wliich  are  embraced  in  a  certificate 
1  for  street  improvements,  shall  promise  in  writing  on  the  certifi- 
cates that,  in  consideration  of  the  right  to  pay  in  installments,  he 
will  waive  any  illegality,  and  will  pay  the  same  with  interest,  he 
shall  be  subject  to  the  provisions  of  the  act  authorizing  such  pay- 
ments in  installments  Held,  that  where  a  lease  of  a  lot  provided 
that  the  lessee  would  pay  all  assessments  for  stre.t  improvements 
levied  during  the  term,  the  lessee  could  not,  as  between  him  and 
the  lessor,  extend  the  time  of  payment  by  executing  such  writing. 

Same:    Maturity,    Where  the  assessments  were  made  during  the  last 

1  year  of  the  lessee's  term,  it  could  not,  by  executing  such  promise, 
evade  liability  for  such  installments  after  the  first. 

Pkinoipal  and  surety.  The  payment  by  the  lessor  of  the  amount  of 
a  street  paving  assessment  levied  against  the  property  during  the 

2  term  is  not  a  condition  precedent  to  an  action  by  him  to  recover 
the  amount  thereof  from  the  lessee,  under  a  provision  of  the  lease 
requiring  the  latter  to  pay  such  assessments,  as  the  rule  that  a 
surety  has  no  right  of  action  against  his  principal  until  he  has  paid 
the  debt,  does  not  apply. 

Same.    It  is  not  a  valid  objection  to  the  right  of  the  lessor  to  main- 
8    tain  a  suit  for  the  amount  of  assessments  not  paid  by  the  lessee 
that  the  lessor  is  not  the  real  party  in  interest,  because  not  pri- 
marily liable. 

Removal  op  improvements.  A  lease  for  a  certain  term,  expiring 
March  1, 1894,  provided  that  the  lessor,  at  the  expiration  of  the 
lease,  should  pay  for  improvements  placed  on  the  lot,  what  they 
were  reasonably  worth  to  tear  down,  and  for  arbitration  if  the 
parties  could  not  agree,  or  the  lessee  might  remove  the  improve- 

4  ments.  On  February  1, 1894,  the  lessee  attempted  to  agree  with 
the  lessor  as  to  the  amount  to  be  paid,  and  failed.  On  February 
10  the  lessee  asked  for  an  arbitration.  An  attempt  to  arbitrate 
extended  to  April  10,  when,  without  the  less?e's  fault,  it  failed. 
The  lessee  vacated  the  premises  in  February,  and  notified  the 
lessor  of  such  fact,  March  l,  and  removed  such  improvements 
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within  a  reasonable  time  after  April  10,  1894.  Hth^  that  the 
lessee  was  not  liable  for  rent  from  March  1, 1804,  to  the  time  of 
his  removal. 

Appeal  from  Polk  District  Court.— Ro^.  W.  F.  Conrad, 

Judge. 

Thursday,  January  27,  1898. 

January  22, 1884,  other  parties  executed  a  lease  to 
a  certain  lot  in  the  city  of  Des  Moines,  Iowa,  to  which 
lease  the  parties  to  this  suit  have  succeeded  in  interest, 
the  plaintiff  as  lessor,  or  party  of  the  first  part,  and  the 
defendant  as  lessee,  or  party  of  the  second  part,  and  a 
consideration  of  the  case  does  not  require  a  reference  to 
other  pa.rti(»H.  Tlie  lea^se  providedi  that  the  lessee  should 
pay,  asi<lt*  from  tlie  annual  rental,  all  taxes  and  assess- 
ments of  every  kind  ami  nature,  that  might  be  assessed 
against  said  lot,  including  street  paving  and  curbing, 
during  the  continuance  of  the  lease.  The  term  of  the 
lease  was  from  March  1, 1884,  to  March  1, 1894.  During 
the  year  181)3  four  ais^scssments  were  made  against  the 
lot,  two  for  curbing  and  two  for  paving.  For  all  of 
such,  paving  certificates  were  issued,  and  on  the  back 
of  each  the  defendant  signed  a  w^ritten  waiver  and 
agreement,  under  the  law  for  making  such  assessments 
payable  in  installments  instead  of  all  at  one  time.  The 
fimt  installment  of  tlie  assessment  was  paid  by  defend- 
ant, March  3,  1894,  but  it  denies  any  liability  for  the 
payment  of  the  balance  of  the  assessments,  and  this 
acti(m  is,  in  part,  to  recover  such  amount.  PlaintiiT 
also  seeks  to  recover  for  rent  after  the  expiration  of  the 
lease,  the  facts  as  to  which  can  better  be  stated  in  con- 
nection with  the  consideration  of  the  question.  The 
district  court  gave  judgment  for  plaintiff  on  both 
claims,  and  the  defendant  appealed. — Modified  and 
affirmed. 
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McVeij  &  McVey  for  appellant. 

Davis  &  Davis  for  appellee. 

Granger,  J. — I.     We  notice  first  the  qneetion  as 
to  defendant's  liability  for  the  unpaid  balance  of  the 
assessments.    The  facts  in  the  case  are  so  far  stipu- 
lated that  there  is  really  no  question  of  fact  at 
1  issue.     As  much  importance,  in  argument,  is 

attached  to  the  fact  of  the  assessments  being  pay- 
able in  installments,  it  may  be  well  to  at  once  consider 
the  law  on  that  subject,  and  ascertain  how  the  assess- 
ments are  affected  by  it.  It  is  appellee^s  claim  that  as 
to  her,  at  least,  there  is  no  such  right,  because  she  is  the 
owner  of  the  lot,  and  only  the  owner  can,  under  the 
law,  make  the  waiver  and  agreement  by  which  such 
right  is  obtained.  The  following  are  sections  17,  18, 
chapter  168,  Acts  Twenty-first  General  Assembly. 

"Sec.  17.  Whenever  the  owner  or  owners  of  any 
lot  or  lots,  the  assessment  or  assessments  against  which 
is  or  are  embraced  in  any  such  certificate,  shall  sever- 
ally promise  and  agree  in  writing  endorsed  on  such  cer- 
tificate that,  in  consideration  of  having  the  right  to  pay 
his  or  their  assessment  or  respective  assessments  in 
installments,  they  will  not  make  any  objection  of  ille- 
gality or  irregularity  as  to  their  respective  assessments, 
and  will  pay  the  same  with  interest  thereon,  ♦  ♦  ♦ 
he  or  they  shall  have  the  benefit  and  be  subject  to  all 
th(^  provisions  of  this  act  authorizing  the  payment  of 
assessments  in  annual  installments  relating  to  the  lien 
and  collection  and  payment  of  assessments  so  far  as 
applicable. 

"Sec.  18.  Any  owner  of  any  lot  or  lots  assessed 
for  payment  of  the  cost  of  any  such  improvements,  who 
will  not  promise  and  agree  in  writing  as  provided  by 
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section  seventeen  hei-eof,  shall  be  required  to  pay  his 
ass<\ssment  in  full,  when  made,  and  the  same  shall  be 
collectible  by  or  through  any  of  the  methods  provided 
by  law  for  the  collection  of  assessments  for  local 
improvements,  including  the  provisions  of  this  act." 

It  will  be  seen  that  the  right  of  payment  by  install- 
ments is  not  primiary  or  absolute,  but  conditional,  and 
based  on  an  undertaking  in  writing  to  waive  legal  objec- 
tions and  pay  absolutely  the  principal  and  interest 
The  form  of  agreement  on  the  back  of  each  certificate  is 

as  follows:     "I,  ,  in  consideration  of  having 

the  right  to  pay  the  assessment  mentioned  in  the  within 
certificate  in  installments,  as  provided  by  law,  do 
hereby  agree  that  1  will  not  make  any  objections  of  ille- 
gality or  irregularity  as  to  said  assessment,  and  that  1 
will  pay  the  same,  with  interest  thereon  at  the  rate  of 
six  per  cent,  per  annum,  and  all  penalties,  as 
provided  by  law,  from  the  date  of  said  assessment." 
The  defendant  signed  this  agreement  on  each  certifi- 
cate, because  of  which  a  payment  in  full  at  one  time 
was  avoided  and  annual  payments  permitted.  The  law 
Siiys  the  owner  of  the  lot  may  make  this  agreement. 
Technically,  at  least,  the  plaintiff  is  the  owner.  It  is 
not  necessary  that  we  should  say  that  only  the  fee  title 
owner  is  within  the  meaning  of  the  statute,  and  could 
make  such  agreement  and  waiver.  Certain  it  is  that 
none  other  is  such  owner,  and  can  make  the  agreement, 
if  only  the  fee  title  owner  is  obligated  for  the  payment. 
The  effect  of  the  agreement  made  by  defendant  was  to 
postpone  payments  for  which  it  asserts,  in  this  suit,  it 
is  in  no  w^ay  liable.  Because  of  its  own  act,  in  making 
the  assessment  payable  in  installments,  instead  of  at 
once,  it  argues  that  the  lease  only  contemplates  pay- 
ments of  taxes  within  the  years  of  occupancy,  and  not 
future  years.  The  difficulty  is  that  this  assessment 
was  all  for  one  of  the  years  of  occupancy,  and  must  have 
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been  paid  as  such,  had  defendant  not  engaged,  in  writ- 
ing to  pay  it  later.  If  it  was  an  assessment  for  1893, 
payable  at  onie  time,  it  was,  confessedly,  the  defendant's 
obligation.  That  it  was  so,  independent  of  defendant's 
agreement,  admits  of  no  doubt.  Could  defendant  shift 
the  obligation  by  such  agreement?  We  do  not  argue 
the  proposition. 

Thus  far  we  have  considered  defendant's  liability 
without  determining   the   significance   of   the  word 
"owner''  in  connection  with  its  right  to  make  the  agi-ee- 
ment  and  secure  the  right  of  payment  by  installments. 
Another  proposition  in  the  case  is  as  to  the  validity  of 
the  judgment  for  the  full  amount;  for,  in  fact,  when  the 
suit  was  commenced,  no  other  installment  was  due,  and, 
if  defendant's  agreement  is  valid  as  to  the  plaintiff, 
there  could  be  no  right  of  recovery.     As  between  a 
lessee,  liable  for  such  assessments,  and  the  public  or  a 
certificate  holder,  there  are  considerations  that  suggest 
a  construction  of  the  law  favorable  to  the  lessee.   There 
are  not  the  same  considerations  as  between  the  lessee 
and  lessor.  This  payment  of  assessments  and  taxes  is  in 
the  nature  of  rental  for  the  use  of  the  lot,  and  we  are 
not  to  assume  that  the  amount  actually  to  be  paid  is  not 
wbat  the  parties  contemplated ;  that  is,  they  contracted 
with  reference  to  what  might  or  might  not  be  done,  and 
the  amounts  to  be  paid  would  be  greater  or  less,  accord- 
ing to  the  facta  as  to  which  they  contracted.    There  is 
nothing  to  indicate  that,  as  between  the  parties  to  the 
lease,  all  liabilities  were  not  to  be  paid,  as  plaintiff 
would  have  to  pay  them  to  protect  her  property,  under 
the  law,  independent  of  any  agreement  she  might  make 
for  further  time.    We  think  a  construction  of  tlie  lease 
fixes  the  rights  of  these  parties  in  this  respect.    If  this 
agreement  of  defendant's  must  bind  plaintiff,  then  her 
property  must  stand  subject  to  the  lien  for  seven  years, 
and  her  security  must  be  the  personal  responsibility  of 
defendanit  during  that  time.     We  adhere  to  the  mlo 
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that  defendant's  liability  for  payment  of  assessments 
was  when  they  became  due  under  the  law,  for  the  law 
becomes  a  part  of  the  lea^e,  and  all  is  to  be  considered 
in  reaching  a  conclusion.  As  we  have  said,  these  assess- 
ments were  primarily  all  due  and  payable  at  one  time. 
Without  the  provision  as  to  the  agreement  to  waive 
objection  and  secure  time,  there  would  be  no  question 
that  the  payment  must  be  so  made.  When  the  lease  was 
made,  the  act  giving  the  right  of  payment  in  install- 
ments had  not  been  enacted;  but,  of  course,  the  parties 
contracted  with  reference  to  the  law  as  it  would  be  in 
relation  to  such  assessments.  We  think  it  is  not  to  be 
properly  said  that  the  intent  of  the  law  was,  in  the  use 
of  the  word  "owner,"  to  give  such  a  lessee  the  right  to 
extend  the  time  of  payments  that  would  otherwise  be 
due  under  the  terms  of  the  lease. 

II.  It  is  urged  that  plaintiflE  cannot  recover 
because  she  has  not  paid  the  assessments.  The  claim 
is  made  relying  on  the  rule-,  as  to  principal  and  surety, 

that  a  surety  has  no  right  of  action  against  his 

2  principal  in  respect  to  a  debt  for  which  he  is 
surety  until  he  has  paid  the  debt  for  his  principal. 

A  different  rule  is  applicable  here;  that,  wherein  one 
party  agrees  not  to  be  surety  for,  but  to  absolutely  pay 
the  debt  of,  another,  so  that,  as  between  the  two,  such 
party  is  primarily  liable.  We  said  in  Stout  v.  Folger, 
34  Iowa,  71,  that  "the  authorities  agree  that,  upon  an 
undertaking  to  pay  a  debt  due  a  third  person,  the  plain- 
tiff may  maintain  an  action  without  showing  that  he 
has  paid  the  debt"  See-  Bacon  v.  Marshall^  37  Iowa, 
581;  Lyon  v.  Aiken,  70  Iowa,  16. 

III.  It  is  thought  that  plaintiff  is  not  the  real 
party  in  interest,  so  as  to  maintain  the  suit,  because 

she  is  not  the  one  primarily  liable.    The  assess- 

3  ment  is  a  lien  on  the  lot,  and,  if  the  assessment 
is  not  paid,  the  lot  may  be  sold  to  pay  it,  and  it  is 

to  protect  her  property  that  she  brings  the  suit  based 
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on  defendant's  breach  of  contract.     Her  interest  is 
direct  and  enforceable. 

IV.  The  lease  contemplated  that  the  lessee  should 
make  improvements  on  the  lot,  and  at  the  expiration  of 
the  lease,  the  same  should  be  paid  for  or  removed.  The 

lease  expired  March  1, 1894.    The  following  is  a 
4  provision  of  the  lease:    "It  is  also  herein  further 

mutually  agreed  that,  at  the  expiration  of  this 
lease,  the  party  of  the  first  part  shall  pay,  for  the 
improvements  placed  on  said  lot  by  the  party  of  the 
second  part,  an  amount  equal  to  what  said  building  or 
buildings  shall  be  reasonably  worth  to  tear  down  and 
use  in  the  construction  of  a  new  building.    If  the  parties 
hereto  cannot  agree  as  to  said  amount,  each  party  shall 
choose  a  competent  person,  and  these  two  a- third  party, 
the  three  to  fix  the  amount  to  be  paidi,  or  the  party  of  the 
second  part  may  remove  the  said  improvement  from  the 
said  premises."   The  defendant  ceased  to  occupy  the  lot 
In  February,  1894,  and  on  the  first  of  March  gave  written 
notice  to  that  effect.    Its  buildings^  however,  were  not 
removed  till  June  1, 1894,  and  a  part  of  the  judgment  is 
for  rental  from  March  1  to  June  1.    Appellant  thinks 
such  judgment  en^oneous.    The  following  facts  are  stip- 
ulated:   "(6)  That  prior  to  the  first  dlay  of  February, 
A.  D.  1894,  these  defendants  attempted  to  agree  with 
the  plaintiff  as  to  the  value  and  reasonable  worth  of  the 
buildings  upon  said  premises,  but  were  unable  so  to 
agree;  whereupon,  on  the  tenth  day  of  February,  1894, 
these  defendants  gave  notice  to  plaintiff  that  they 
wished  to  submit  the  question  of  reasonable  worth 
of  said  buildings  to  competent  persons  for  determina- 
tion, as  provided  in  said  contract  (Exhibit  A),  and 
further  notified  said  plaintiff  at  said  time  that  these 
defendants  were  ready  and  willing  to  name  a  compe- 
tent person  to  act  for  them.    That  on  the  twentieth  diay 
of    February    these    defendants    and    the    plaintiff 
appointed  two  persons  to  act  for  them.    The  plaintiff 
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named  Samuel  Saucerman  and  the  defendants  Charles 
Cross.  That  said  persons  could  not  agree  upon  the 
worth  of  said  building,  and  proceedied  to  choose  an 
umpire,  or  third  person,  and  that  said  Saucerman 
refused  to  consider  any  person  other  than  three,  to-wit, 
George  Garver,  David  Ewing,  and  L.  M.  Mann,  and 
said  to  Charles  Cross  that  he  would  not  consider  any 
other  person  or  persons  to  act  as  umpire  except  these 
three.  That  said  Charles  Cross  submitted  many  names 
of  competent  persons,  and  made  every  effort  to  agree 
with  said  Saucerman  on  some  competent  person,  but 
was  unable  to  do  so,  and  finally  it  was  agi^eed  on  the 
twenty -eighth  day  of  March  that  George  Garver  should 
act  as  umpire,  and  said  parties  proceeded  to  appraise 
the  worth  of  said  buildings,  but  did  not  make  any  report 
until  the  tenth  day  of  April,  and,  the  parties  hereto  then 
being  unable  to  agree,  these  defendants  determined  to 
remove  said  buildings  audi  at  once  proceeded  to  let  the 
contract  for  the  removal  of  said  building,  and  said 
building  was  removed  from  said  premises  by  the  first 
day  of  June,  1894,  and  that  said  lot  was  entirely  cleared 
of  said  building  on  said  last-named  date.  The  defend- 
ants say  that  they  vacated  said  premises  and  removed 
their  business  therefrom  prior  to  the  fifteenth  day  of 
February,  1894,  and  notified  said  plaintiff  on  the  first 
day  of  March,  1894,  that  tliey  had  vacated  said  prem- 
ises," Some  evidence  shows  the  diligence  used  to 
remove  tlie  buildings.  The  lease  contemplates  that,  as 
to  the  buildings,  the  parties  may,  first,  agree  as  to  their 
value;  second,  they  may  select  pei-sous  to  fix  the  value; 
and,  third,  the  defendant  might  remove  them.  As  we 
undei*stand,  the  time  to  commenc*e  this  adjustment  was 
"at  the  expiration  of  the  lease."  There  could  be  no 
payment  until  the  amount  was  known,  and  two  ways 
are  providied  for  knowing  it.  The  time  of  ascertain- 
ment was  when  payment  could  be  required.  Defendant 
was  no  more  to  anticipate  a  failure  of  adjustment  as  to 
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price  than  was  plaintiff.  However,  as  eariy  as  Febru- 
ary 1,  it  attempted  to  agree  with  plaintiff  and  failed. 
Defendant  then,  February  10,  asked  for  a  determination 
by  the  other  method,  which  failed.  This  attempt  was 
extended  to  April  10,  when  it  proved  unsuccessful,  and 
with  no  fault  on  the  part  of  defendant.  Thus  far  def end- 
aut  had  been  guilty  of  no  breach  of  the  terms  of  the 
lease.  Beyond  this,  it  was  entitled  to  a  reasonable  time 
to  remove  the  improvements.  Without  the  provisions 
as  to  paying  for  the  improvements,  defendant  would 
have  been  entitled  to  a  reasonable  time  after  the  expira- 
tion of  the  lease  to  remove  them.  See  Smith  v.  Park^ 
31  Minn.  70  (16  N.  W.  Rep.  490);  Sullivan  v.  Carherry,  67 
Me.  531.  The  rule  is  a  familiar  one.  Because  of  the  pro- 
visions as  to  agreeing  upon  the  amount  to  be  paid,  if 
defendant  was  not  in  fault  because  of  delays  in  trying 
to  agree,  he  would  be  entitled  to  a  reasonable  time  for 
removal  after  there  was  a  failure  to  agree.  The  lease 
does  not  provide  that  such  things  should  be  done  before 
the  expiration  of  the  leavse,  nor  does  it  provide  for  rent 
after  such  expiration,  and  the  law  does  not  fix  such  a 
right,  unless  the  delay  is  unreasonable.  The  rule  stated 
in  section  22, 1  Taylor,  Landlords  and  Teniants,  is  not  in 
point.  There  the  tenant  was  holding  over  because  his 
improvements  were  not  paid  for.  Here  there  was  no 
holding  over  in  such  a  sense,  but  merely  an  oecupaucy 
for  the  removal  of  improvements,  under  the  terms  of  the 
lease.  The  judgment  will  be  modified  to  conform  to  this 
holding,  and,  thus  modified,  it  will  stand  affirmed'.  The 
plaintiff  will  pay  her  own  costs  in  this  court  and  the 
cost  of  defendant's  witnesses  in  the  court  below. — 
Affirmed. 
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i%Jjl,  John  MoWhibtbb,  Appellant,  v.  John  Crawford. 

\m  660  Sales  on  Contract:    forfeiturb.    A  vendor  in  a  contract  to  convey 

Ii24_37f,  land  subject  to  the  dower  interest  of  his  wife,  cannot  insist  upon 

a  forfeiture  for  non-payment  of  the  purchase  price,  where,  before 
the  date  of  payment,  he  had  put  it  out  of  his  power  to  comply 
on  his  part  with  the  terms  of  the  contract  by  conveying  an 
undivided  one-third  interest  in  fee  to  his  wife. 

Tender:  specific  performance.  An  offer  by  a  purchaser  in  his 
cross-petition  praying  the  specific  performance  of  the  contract,  to 
pay  the  amount  found  due,  is  sufficient,  where  the  vendor,  at  the 
time  the  tender  was  due,  was  insisting  that  the  contract  was  for- 
feited, and  had  put  it  out  of  his  power  to  perform  by  conveying 
an  interest  in  the  property  to  another. 

Same.  The  failure  of  the  vendor  to  object  to  the  amount  tendered  by 
a  purchaser  at  the  time  thereof,  does  not  prevent  him  from  sub* 
sequently  making  the  objection,  under  Code  1878,  section  2107, 
providing  that  the  person  to  whom  a  tender  is  made  must,  at  the 
time,  make  any  objections  which  he  may  have  to  the  money  ten* 
dered  or  he  will  be  deemed  to  have  waived  them,  as  the  phrase 
"objection  to  money"  refers  to  the  character  or  kind  of  money, 
and  not  to  the  amount. 

Estoppels:  sales:  Fraud.  A  vendor  is  estopped  to  claim  fraud  in 
the  inception  of  the  contract  where,  with  full  knowledge  of  all 
the  facts  relied  on  to  constitute  the  fraud,  he  accepted  the  note 
secured  by  mortgage  as  part  of  the  purchase  price  and  received 
the  payment  of  interest  and  principal. 

Same.  A  vendor's  acceptance  of  payments  on  the  price,  long  after  the 
contract  was  made,  and  with  full  knowledge  of  all  the  facts, 
estops  him  from  urging  fraud  on  the  vendee's  part  in  procuring 
the  contract. 

Costs:  ESTOPPEL.  The  appellee  is  taxable  with  the  costs  of  his 
amendment  to  appellant's  abstract,  although  the  judgment  is 
affirmed,  where  the  abstract  prepared  and  filed  by  the  appellant 
contained  everything  necessary  to  the  full  understanding  of  the 
questions  raised,  and  the  amendment  did  not  aim  to  correct  it  or 
made  it  complete,  but  is  an  independent  abstract  of  all  the  evi- 
dence, about  one-half  being  devoted  to  questions  and  answers 
printed  in  full. 

Appeal:  relief.  The  relief  granted  on  appeal  will  not  be  more 
favorable  to  a  party  who  does  not  appeal  than  the  judgment 
below. 
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Appeal  from  Jefferson  District  Court. — Hon.   W.  D. 
TiSDALE,  Judge. 

Wednesday,  October  13,  1897. 

The  plaintiff  entered  into  a  written  contract  for  the 
Bale  of  one  hundredy  and  forty-eight  and  two-thirds 
acres  of  land  to  the  defendant  at  the  price  of  twelve 
dollare  and,  fifty  cents  per  acre.  The  purchase  price 
wa«  to  draw  interest  at  the  rate  of  six  per  cent,  per 
annum,  payable  annually,  and  two-thirds  of  it  was  to  be 
paid  within  five  years.  The  remaining  one-third  was  to 
be  paid  on  the  death  of  plaintiff's  wife  in  the  event  she 
died  before  he  did.  Time  was  of  the  essence  of  the  con- 
tract. The  defendant  having  failed  to  pay  the  annual 
interest,  this  action  was  begun  April  8, 1890,  to  declare 
a  forfeiture.  Thereafter  the  defendand  filed  an  amend- 
ment to  his  cross-petition,  asking  that  specific  per- 
formance be  decreed.  On  the  same  day  the  plaintiff 
amended  his  petition  by  alleging  that  the  contract 
was  procured  through  fraud,  and  asking  its  cancella- 
ation  on  that  ground.  Decree  was  entered  ordering 
that  the  contract  be  performed,  and  plaintiff  appeals. 
— Affirmed. 

Leggett  &  McKerney  for  appellant. 

Raney  &  Simmons  for  appellee. 

Ladd,  J. — ^As  the  contract  of  sale  was  fully  ratified 
and  confirmed  after  its  execution,  inquiry  as  to  whether 
there  was  fraud  in  its  inception  is  unnecessary.    The 

plaintiff  accepted  a  note  of  five  hundred  dollars, 
1  secured  by  mortgage,  as  part  of  the  purchase 

price,  nearly  three  months  after  the  date  of  the 
contract;  aiid  payment  of  this  note  a  year  later.  He 
also  received  the  annual  interest  in  February,  1889. 
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These  payments  were  received  without  objection, 
and  there  is  no  showing  that  the  alleged  fraud  wafl 
undiscovered.  The  plaintiff  will  not  be  permitted  to 
avail  himself  of  the  benefits  of  the  contract,  and  at  the 
same  time  in-sist  that  he  is  not  bound  thereby  because 
procured  through  fraud*  The  receipt  of  the  payments 
with  full  knowledge  of  all  the  facts  estops  him  from 
urging  its  invalidity. 

II.  The  tender  of  sixty-nine  dollars  and  fifty  cents 
in  payment  of  the  interest  due  February  20,  1890,  is 
now  conceded  to  have  been  insufficient  in  amount.    The 

three  dollars  claimed  on  account  of  road  tax 
2         was  not  chargeable  to  the  plaintiff;  and  this, — 

without  entering  into  the  controversy  with  refer- 
once  to  the  nine  dollars  retained  on  the  claim  that 
plaintiff  took  growing  timber,  instead  of  that  upon  the 
ground, — rendered  the  tender  inadequate.  It  is  not  a 
case  of  mistake  in  computation,  but  the  deliberate 
retention  of  a  part  of  the  payment  due,  on  a  groundless 
claim. 

III.  The  plaintiff,  however,  has  put  it  beyond 
his  power  to  com  pi  v  on  his  part  with  the  terms  of  Uie 
tract,  and  is  not  in  a  situation  to  insist  upon  a  for- 
feiture. He  executed  a  quit-claim  deed  conveying  an 
undivided  one-third  of  the  land  to  his  wife,  November  6, 
1889.  By  the  terms  of  the  agreement  the  land  "is  sold 
subject  to  the  dower  interest  of  Oatherine  M. 
McWhirter,  and  it  is  agreed  that  one-third  of  said  pur- 
chase money  shall  not  be  due  until  the  death  of  the  said 
Catherine  M.  McWhirter;  and  in  case  of  the  death  of 
John  McWhirter,  the  grantor  herein,  prior  to  the  death 
of  his  said  wife,  then  she  can  claim  one-third  of  the  said 
purchase  price  as  her  one-third  interest  in  said  land,  at 
her  option."  The  deed  to  his  wife  places  it  beyond  his 
power  to  give  defendant  title  to  one-third  of  the  land  in 
the  event  of  her  death  before  his  demise.  This  was  a 
part  of  the  contract;  and,  having  deprived  himself  of  th^ 
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power  to  carry  out  its  terms,  he  is  not  in  a  situation  to 
complain  of  the  breach  thereof  on  the  part  of  the 
defendant  If  the  wife  should  die  first,  without  con- 
veying the  land,  the  plaiutiflE  would  inherit  but  one- 
third  of  the  one-third  in  event  she  left  children,  and  one- 
half  of  the  one-third  in  event  there  were  none.  The  law 
presumes  that  every  person  leaves  heirs,  until  the  con- 
trary appears.  In  the  case  of  any  vendor  conveying 
land  there  is  a  possibility  of  his  again  procuring  title 
so  as  to  be  able  to  comply  with  his  contract,  but  this 
does  no  obviate  the  rule  that  in  such  cases  he  will  not 
be  permitted  to  insist  on  strict  performance  of  the  con- 
tract by  the  vendee. 

IV.  Is  the  defendant  entitled  to  specific  perform- 
ance of  the  contract  as  prayed  in  the  amendment  to  his 
petition  filed  January  25, 1894?  He  tendered  seven  hun- 
dred and  fifty-one  dollars  and  eight-four  cents  as  the 
amount  due  on  the  contract  February  4,  1890, 
4  and  this  was  inadequate.    Why  he  did  not  tender 

the  full  amount,  does  not  clearly  appear,  and  no 
excuse  is  offered  for  failing  to  do  sa  It  is  insisted  that 
for  this  reason  he  is  not  entitled  to  an  order  of  specific 
performance.  At  the  time  of  the  tender  no  objection 
was  made.  Under  the  Revision  of  1860,  this  would 
prove  fatal  to  any  objection  now.  Hay  ward  v,  Mtinger, 
14  Iowa,  516;  Guengerich  v.  Smithy  36  Iowa,  587;  Sheri^ 
V.  Hull,  37  Iowa,  174.  But  under  the  Code  of  1873  this 
sentence  contained  in  section  1818  of  the  Revision  is 
omitted:  "And  if  the  objection  be  to  the  amount  of 
money,  the  terms  of  the  instrument,  or  the  amount  or 
kind  of  property,  he  must  specify  the  amount,  terms  or 
kind  which  he  requires,  or  be  precluded  from  objecting 
afterward."  The  section,  as  it  now  standls,  readB:  "The 
person  to  whom  a  tender  is  made,  must,  at  the  time, 
make  any  objection  which  he  may  have  to  the  money, 
instrument,  or  property  tendered,  or  he  will  be  deemed 
to  have  waived  it"     Sectloyi  2107,  Code  1873.     The 
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clause  "abjection  to  money''  was  constmed  in  Chicago 
&  S.  W,  B.  Co.  V.  No)ih  western  Union  Packet  Co.,  38 
Iowa,  377,  to  refer  to  the  character  or  kind  of  money, 
and  not  to  the  amount  The  tender  must,  therefore,  be 
held  ii^ufficient  upon  which  to  base  a  demand  for  the 
deed. 

V.  The  cross-petition,  however,  offers  to  pay  the 
amount  found  to  be  due.  The  plaintiff  was  at  that  time 
insisting  that  the  contract  be  forfeited;  and  upon  its 

cancellation.  Under  such  circumstances,  it  is 
5  not  reasonable  to  suppose  that  a  tender,  if  made, 

would  have  been  of  any  eflScacy.  The  law  will 
not  indulge  in  idle  formalities.  It  has  been  repeatedly 
held  that,  where  a  vendor  of  real  property  has  conveyed 
to  another  after  entering  into  a  contract  of  sale,  the 
purchaser  may  maintain  his  action  without  first  tender- 
ing the  purchase  price.  Watson  v.  White,  152  111.  Sup, 
304  (38  N.  E.  Rep.  902;  Collins  v.  Vandecer,  1  Iowa,  573; 
Laverty  v.  HalVs  Adm%  19  Iowa,  526;  Auxier  v.  Taylor, 
102  Iowa,  673.  In  Sheplar  v.  Green,  95  Cal.  218  (31 
Pac.  Rep.  42),  it  was  held  that,  where  the  vendor  brought 
an  action  to  quiet  title  without  first  tendering  the 
deed,  the  purchaser  may  maintain  an  action  on  his 
cross-petition  for  specific  performance,  without  having 
previously  tendered  the  purchase  price.  See  Pomeroy, 
Specific  Performance,  section  361.  The  plaintiff,  in 
asking  that  the  contract  be  forfeited,  is  presumed  to 
have  done  so  in  good  faith,  and,  if  so,  a  tender  of  the 
purchase  price  would  have  been  useless.  Every  pur- 
pose was  fully  subserved  by  offering  performance  in 
the  pleading.  Decree  will  be  entered  ordering  the 
plaintiff  to  file  with  the  clerk  of  the  district  court  a 
good  and  sufficient  warranty  deed  conveying  an  undi- 
vided two-third«  of  this  land  to  the  defendant  within 
sixty  days  from  the  filing  of  this  opinion,  and  that  the 
defendant  pay  into  the  hands  of  such  clerk,  for  the 
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use  of  the  plaintiff,  the  sum  of  seven  hundred  and  thirty- 
two  dollars  and  twenty-two  cents,  with  interest  at  the 
rate  of  six  per  cent  pei'  annum  from  February  20, 1889, 
within  thirty  days  liieieafter;  and,  in  event  of  his  fail^ 
ure  to  d)o  so,  the  contract  shall  stand  caneeled.  Should 
plaintiff  fail  to  dieposit  the  deed  as  herein  directed,  then 
drawing  of  interest  shall  cease  until  thirty  days  after  he 
has  done  so,  and  has  notified  the  defendant  in  writing. 
VI.  The  appellant  prepared  and  filed'  an  abstract 
of  twentyisix  pages,  in  strict  accord  with  the  rules  of 
this  court, — a  model  in  point  of  brevity  and  concise- 
ness, and  yet  containing  everything  es^ntial  to  a  full 

understanding  of  the  questions  raised.  There- 
6  npotiy  the  defendant  filed  what  he  is  pleased  to 

call  an  "amendment  to  the  abstract"  of  seventy- 
seven  pages,  but  which  does  not  aim  to  correct  or  make 
complete  that  of  the  appellant.  It  is  an  independent 
abstract  of  all  the  evidence,  about  one-half  of  which  is 
devoted  to  questions  and  answers  printed  in  full.  There 
may  be  something  in  this  volume  necessary  to  be  set 
out,  but  very  little.  Heed  must  be  given  by  litigants  to 
the  rules  of  this  court  The  motion  to  tax  the  costsi  of 
the  amendment  to  the  abstract  to  the  appellee  is  sus- 
tained.— Affirmed. 

Supplemental  Opinion  on  Rehearing. 

Thursday,  January  27,  1898. 

Per  Curiam. — The  appellant  has  called  our  atten- 
tion to  the  fact  that  by  the  decree  of  the  district  court 
the  appellee  was  required  to  pay,  in  order  to  obtain  a 
deed,  the  balance  of  the  purchase  price  of  two-thirds  of 
the  land,  being  seven  hundred  and  thirty-eight  dollare 
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and  eighty^ght   cents^   together  with   the   interest 
thereon,  and  on  the  contract  price  of  the  remain- 
7  ing  one-third,  being  six  hundired  and  nineteen,  dol- 

laTO  and  forty-five  cents,  at  the  rate  of  six  per 
cent  per  annum,  with  annual  rests  from  Febixiary  20, 
1889.  As  the  defendant  did  not  appeal,  the  relief  granted 
here  will  not  be  more  favorable  to  him.  Without  inquir- 
ing what  the  rule  would  be,  had  the  correctness  of  the 
result  been  questioned,  the  opinion  heretofore  filed  will 
be  so  far  modified  as  to  require  the  defendant  to  pay 
seven  hundred  and  thirty -eight  dollars  and  eighty-eight 
cents,  together  with  intei^est  on  one  thousand  three  hun- 
dred and  fifty -eight  dollam  and  thirty-three  cents,  at 
the  rate  of  six  per  cent  per  annum,  with  annual  rests, 
from  February  20,  1889,  instead  of  the  amount  therein 
named. 
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1=^'        Leonard  Marsh  v.  Nettie  Chown  and  0.  D.  Chown, 
ImI  Appellants. 

^^^.  Adyancements:    conjsidebation.    An  advancement  made  by  a  parent 

196    24^  1    to  his  child  constitutes  no  consideration  for  a  promissory  note 

138    »3  subsequently  executed  by  the  latter  to  the  former. 

Parol  evidence.  Parol  evidence  is  admissible  to  show  that  a  note 
from  a  child  to  his  father,  which  is  still  held  by  the  latter,  and 
given  as  a  mere  receipt  for  an  advancement  previously  made  to 

2  the  maker,  under  Code  1873,  section  2114,  providing  that  the  want 
of  consideration  for  the  written  contract  may  be  shown  as  a 
defense,  except  as  to  negotiable  paper  transferred  in  good  faith 
and  for  a  valuable  consideration  before  maturity.  Distinguishing 
Bank  v.  Felty  10(>  Iowa,  680;  69  N.  W.  Rep.  1057;  Dickinson  v.  Ear- 
riSy  60  Iowa,  727;  Aiherlon  v.  Dearmond,  83  Iowa,  858;  Barhydt  v, 
Benney^  55  Iowa,  717:  Mason  v.  Mason^  72  Iowa,  457. 

Pleading:  striking  off:  Discretion,  Where  at  the  close  of  the  evi- 
dence, defendant  filed  a  fourth  amendment  to  his  answer,  largely 

3  repeating  what  he  had  previously  alleged,  it  was  not  an  abuse  of 
discretion  to  strke  it  out. 
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Appeal  from  Tama  District  Court. — Hon.  G.  W.  Burn- 
ham,  Judge. 

Thursday,  January  27,  1898. 

This  is  an  action  at  law  for  judgment  an  six  promis- 
sory notes  executed  by  the  defendants  to  the  plaintiff. 
I>efendants  filed  an  answer  in  two  counts,  an  "amended 
answer''  in  three  counts,  an  "amendtnent  to  amended 
answer''  in  three  counts,  an  "additional  amendment  to 
amended  answer"  in  four  counts,  and  at  the  close  of  the 
evidence  an  "amendment  to  their  answer"  in  four  para- 
graphs, which  last  amendment  the  court  struck  from 
the  files.  These  several  pleadings  are  of  great  length, 
covering  about  fouii:een  closely  printed  ]>ages,  and  so 
abound  in  repetition  that  it  is  difficult  to  gather  there- 
from tJie  precise  defense  relied  upon.  The  court  might 
very  properly  have  required  the-defendants  to  file  a  sub- 
stituted answer,  and  thereby  avoid  the  confusion  that 
arises  from  these  numerous  amendments.  The  defend- 
ants admit  the  execution  of  the  promissory  notes  sued 
upon,  and,  as  we  gather  from  their  answer  and  amend- 
ments, allege  the  following  defenses:  That  the  defend- 
ant Nettie  Ohown  is  the  daughter  of  the  plaintiff,  and 
wife  of  the  defendant  O.  D.  Ohown,  and  that  the 
amounts  represented  by  said  notes  were  given  to  the 
defendants  as  advancements  made  by  the  plaintiff  to 
his  daughter  under  an  agreement  that  the  same  were  t^ 
stand  as  an  advancement  to  her  out  of  the  estate  of 
plaintiff;  that  said  promissory  notes  were  executed 
long  after  said  advancements  were  made,  and  unAer  an 
agreement  that  they  were  to  stand  as  mere  receipts  to 
show  the  amount  of  said  advancements.  As  another 
defensie  it  is  alleged  that,  in  consideration  of  said 
advancements,  and  that  the  said  amounts  should  stand 


668  Marsh  v.  Chowx.  [104  Iowa 

as  such,  and  said  notes  as  mere  receipts  therefor,  defend- 
ants agreed  to  take  and  keep  the  plaintiflE  during  his 
life,  and  make  a  home  for  him,  and  that  in  pursuance  of 
said  agreement  defendants  moved  from  their  home  in 
Western  Iowa,  to  West  Irving,  Tama  county,  at  the 
request  of  the  plaintiff,  and  at  great  expense  to  defend- 
ants, and  did  keep  and  care  for  the  plaintiflE,  and  are 
now,  and  always  since  have  been,  willing  to  do  so,  but 
that  shortly  before  the  commencement  of  this  suit, 
plaintiflT,  without  cause,  left  the  home  of  defendants; 
that  defendants  are  willing  to  carry  out  their  part  of 
said  conraet  As  a  defense  to  the  note  for  one  thousand 
dollars,  identified  as  Exhibit  B,  defendants  allege  that 
in  October,  1889,  the  plaintiff  purchased  certain  real 
estate  in  Tama  county,  and  had  the  title  made  to  his 
said  daughter;  that  he  paid  part  of  the  purchase  money 
for  said  land,  which  was  intended  as  an  advancement 
to  his  said  daughter,  and  that  long  after,  at  plaintiflf'a 
request,  defendants  executed  said  note  simply  to  show 
the  amount  of  said  advancements,  and  that  defendants 
took  and  retained  possession  of  said  land.  Defendants 
alleged  that  said  several  agreements  were  partly  oral 
and  partly  in  writing,  the  written  portion  consisting  of 
letters,  which  letters  are  lost  or  destroyed,  or  in  the 
hands  and  under  the  control  of  the  plaintiff.  Defend- 
ants, by  way  of  counter-claim,  ask  to  recover  one  thou- 
sand dollars  for  board,  lodging  and  washing  furnished 
to  the  plaintiff  during  the  years  1889  to  1893,  inclusive. 
Plaintiff's  demiirrrer  '^  first  and  second  counts  of 
defendant's  amendment  to  amended'  answer  as 
amended,  and  to  original  answer,  and  to  the  first,  sec- 
ond, and  third  counts  of  amended  answer,"  was  sus- 
tained. Plaintiff,  in  reply,  denies  every  allegation  of 
said  answer  as  amended,  except  expressly  admitted. 
He  admits  that  defendant  furnished  him  with  board, 
and  did  part  of  his  washing  during  a  part  of  the  year 
1889,  and  all  of  the  years  1890  to  1893,  inclusive.    He 
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avers  that  the  board  and  washing  done  in  1889  was  for 
him  as  a  member  of  defendants'  family,  and  in  consid- 
eration of  the  use  of  plaintiff's  house,  in  which  the  fam- 
ily resided,  and  labor  and  services  performed  by  the 
plaintiflE  for  defendants.  Also,  that  the  board,  lodg- 
ing, and  washing  done  during  1890  to  1893,  inclusive, 
was  by  virtue  of  a  special  written  contract  set  out  The 
case  was  tried  to  a  jury,  and  a  verdict  returned  for  the 
defendants  upon  their  counter-claim  in  the  sum  of 
five  hundred  dollars,  and  in  favor  of  the  plaintiff  for 
one  thousand  seven  hundi^  and  twenty-five  dollars. 
Defendants'  motion  for  a  new  trial  being  overruled, 
judgment  was  entered  upon  the  verdict,  from  which  the 
defendants  appeal. — Reversed.^ 

J.  J.  Mosnat  for  appellants. 

Struble  &  Stiger  for  appellee. 

Given,  J. — ^I.  Appellants'  first  complaint  is  of  the 
puling  of  the  court  su^staining  appellee's  demurrer  to 
the  answer  and  amendments.  The  answer  and  amend* 
ments  demurred  to  alleged  that  the  several  amounts 
shown  in  the  notice  were  given  to  and  received  by  appel- 
lant Nettie  Chown,  from  the  plaintiff,  her  father,  under 
an  agreement  that  the  same  was  an  advancement  to  her, 
by  her  father,  in  anticipation  of  her  share  in  his  estate. 
Al-so,  that  said  notes  were  executed  long  after  said 
advancements  had  been  made  and  received,  and  as  mere 
receipts  to  show  the  amounts  advanced,  ^nd  that  said 
agreements  were  partly  in  parol  and  partly  in  writing, 
by  letters,  which  have  been  lost,  or  are  in  the  possession 
of  the  plaintiflf.  The  question  raised  by  the  demurrer  is 
whether  these  allegations  showed-  a  defense,  or,  in 
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other  worda,  whether  evidence  thereof  is  admissible  to 
defeat  a  recovery  upon  the  notes.    Appellee  con- 
1  tends  that  the  promise  contained  in  the  notes 

cannot  be  varied  by  prior,  or  contemporaneons 
arrangements  in  parol,  or  partly  in  parol  and  partly 
in  writing.  He  contends  that,  as  the  answer  shows  that 
the  alleged  agreements  that  these  sums  should  stand  as 
advancements,  and  that  the  notes  should  be  as  mere 
receipts,  was  partly  in  parol  and  partly  in  writing,  the 
plea  is  as  if  the  agreements  were  all  in  parol,  and  con- 
stitute no  defense.  Appellants  contend  that  an 
advancement  is  an  irrevocable  gift  in  anticipation  of 
the  share  of  the  heir  in  the  estate;  that  it  becomes  the 
absolute  property  of  the  one  to  whom  it  is  given;  that 
it  does  not  create  an  indebtedness,  cannot  be  recovered 
back,  and,  therefore,  did  not  constitute  a  consideration 
for  the  execution  of  the  promissory  notes.  In  re  Miller's 
Will,  73  Iowa,  123,  this  court  says  as  follows:  "An 
advancement  is  an  irrevocable  gife  in  anticipation  of 
the  share  of  the  heir  in  the  estate.  In  re  Lyon's  Estate 
70  Iowa,  375.  What  is  given  as  an  advaneement 
becomes  the  absolute  property  of  the  child  to  whom  the 
advaneement  is  made.  The  father  has  no  claim  upon  it 
and  cannot  recover  it  Neither  has  he  any  claim  agaanst 
the  child  in  the  nature  of  a  debt  He  can  bring  no 
action  against  the  child  on  account  of  the  gift  and 
advancement.''  The  authorities  are  uniformly  to  the 
same  effect,  and  it  is,  therefore,  clear  that  an  advance- 
ment previously  given  and  received  constitutes  no  con- 
sideration for  a  promissory  note  subsequently  executed. 
Now,  whdle  it  is  the  law  that  an  express  promise  in  writ- 
ing, such  as  these  promissory  notes  contain,  cannot  be 
varied  by  prior  or  contemporaneous  agreements  in 
parol,  or  partly  m  parol,  yet  the  consideration  of  such 
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notes  in  the  bands  of  the  payee  may  be  questioned. 
Section  2114  of  the  Code  of  1873  is  as  follows: 
2  "The  want  or  failure,  in  whole  or  in  part,  of  the 

consideration  of  a  written  contract,  may  be 
shown  as  a  defense,  total  or  partial,  as  the  case  may  be, 
except  to  negotiable  paper  transferred  in  good  faith, 
andl  for  a  valuable  consideration,  before  maturity." 
Section  3070,  present  Code.  See,  also,  Bmik  t\  Felt,  100 
Iowa,  680.  Dickson  v,  Harris,  60  Iowa,  727,  cited  by 
appellee,  is  not  in  point,  inasmuch  as  in  that  case  the 
promissory  note  sued  upon  was  executed  at  the  time 
the  money  was  received,  and  the  defense  set  up  was 
that  the  money  was  to  be  carried  to  Iowa,  and  applied  in 
satisfaction  of  a  judgment  against  the  plaintiff's  son, 
and  that  it  was  so  applied.  The  defense  was  not  a 
want  of  consideration,  but  of  a  contemporaneous  agree- 
ment as  to  the  application  of  the  money  received.  Ather- 
ton  V.  Dearmond,  33  Iowa,  353,  and  Barhydt  v.  Bonney, 
55  Iowa,  717,  also  cited^  are  not  applicable,  or  in  point. 
Mason  v.  Mason,  72  Iowa,  457,  was  an  action  upon  a 
promissory  note,  to  which  defendant  pleaded  want  of 
consideration,  based  upon  this  state  of  facts:  That  his 
father  was  having  a  public  sale,  and  was  about  to  sell 
a  cow  that  defendant  claimed;  that  the  father  said  to 
defendant  to  buy  all  the  stock  he  wanted  at  the  sale;  to 
give  his  note  for  it;  that  he  had  not  given  him  any 
money  to  make  him  equal  with  the  rest,  and  that  he 
wanted  to  show  that  defendant  had  had  that  much 
money  advanced.  Defendant  bid  in  property,  and,  at  the 
time,  and  as  a  part  of  the  transaction,  executed  the  notes 
sued  upon.  It  was  held  that  evidence  of  a  parol  agree- 
ment that  the  notes  should  be  held  as  a  mere  receipt  was 
not  admissible,  citing  Dickson  i\  Harris,  supra.  The 
court  says:  "It  may  be,  if  a  parent  should  make  an 
advancement  to  a  child,  and  actually  deliver  the  money 
or  property  advanced,  and,  after  thus  fully  executing 
the  gift,  he  should  take  a  promissory  note,  the*  note 
Vol.  104  la- 36 
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would  be  void^  as  being  wholly  without  coneideration. 
It  would  be  a  transaction  independemt  of  the  gift,  in 
that  the  gift  was  fully  executed.  But  that  is  not  the 
question  presented  in  this  case.  The  defendant  bid 
upon  the  proi)erty  and  it  was  sold  to  him,  the  same  as  it 
was  to  other  bidders,  and  he  gave  his  note  the  same 
as  other  purchasers,  and  all  that  was  done  was,  in  effect, 
one  transaction.  He  gave  the  note  when  the  property 
was  delivered  to  him."  It  will  be  observed  that  in  that 
case  the  agreement  alleged  was  in  advance  of  the  pur- 
chase at  the  sale,  and  was  a  promise  to  make  an 
advancement,  while  in  this  the  advaneements  are 
alleged  to  have  been  made  and  received  pnor  and  inde- 
pendent of  the  execution  of  these  notes.  It  is  argued 
that  what  we  have  quoted  last  above  was  not  involved  in 
Mason^s  Case,  and,  therefore^  is  mere  dicta.  It  is,  never- 
theless, the  announcement  of  a  rule  grounded  in  equity 
and  reason.  In  re  Lyon's  Estate,  supra,  is  not  in  point, 
for  the  reason  that  the  question  of  consideration  was 
not  involviHi,  as  in  this  case.  Accepting  the  allegation 
of  the  answer  that  these  several  amounts  were  given 
and  received  as  advancements  prior  to  the  execution  of 
the  notes,  it  seems  to  us  clear  that  they  did  not  consti- 
tute a  consideration  for  the  giving  of  the* notes,  and 
that,  the  notes  still  being  in  the  hands  of  the  original 
payee,  the  defendants  may,  under  the  statute  quoted 
above,  plead  and  prove  a  want  of  consideration,  in 
whole,  or  in  part,  by  agreements  in  parol  as  alleged. 
Our  conclusion  is  that  the  parts  of  the  answer  and 
amendments  demurred  to  show  a  valid  defense,  and 
that  the  demurrer  should  have  been  overruled. 

II.     Appellants  complain  that  the  court  struck 
their  amendment  to  their  answer  filed  after  the  close 
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of  the  eviden<!e.  Whether  or  not  said  amendment  should 
be  allowed  was  discretionary  with  the  court,  and 
3  we  do  not  think  the  court  abused  its  di-scretion. 

The  proposed  amendment  was  largely  a  repeti- 
tion of  mattens  that  had  already  been  repeated,  and,  in 
view  of  the  complication  of  answers,  the  court  might 
very  well  refuse  this  additional  amendment 

Appellants'  further  complaints  are  ob  to  ins-truc- 
tions  with  reference  to  the  amounts  to  be  considered. 
As,  for  the  reasons  already  given,  the  judgment  of  the 
district  court  must  be  reversed,  and  as  the  matters 
complained  of  as  to  these  instructions  need  not  occur 
upon  a  re-trial,  we  do  not  consider  them.  For  the  error 
in  sustaining  appellee's  demurrer  to  the  answer  and 
amendments,  the  judgment  of  the  district  court  is 

REVERSED. 


A.  B.  Beem,  Administrator,  Appellant,  v.  The  TamaIiw  Hi 
AND  Toledo  Electric  Railway  and  Light 
Company. 

Ckmtribntorj    Negrligence:     evidence:     Railroads,     Decedent   was 
seventy-one  years  old,  and  quite  deaf.    A  few  minutes  before  tiie 

1  accident  occurred,  he  was  walking  along  the  street,  parallel  to» 
and  a  short  distance  from,  a  railway  track.    He  turned  to  cross 

2  the  track,  and  was  struck  by  the  cars,  and  was  killed  He  did  not 
look  toward  the  approaching  train,  although  he  could  have  seen 
it  for  a  distance  of  five  hundred  and  fifty  feet.  The  train  was 
running  at  a  higher  rate  of  speed  than  allowed  by  the  city.  Hel^ 
not  to  warrant  a  finding  that  the  decedent  was  free  from  contrib- 
utory negligence. 

Same.    Contributory  negligence  by  a  person  killed  by  a  street  car  is 
suflaciently  established  by  evidence  that  he  was  deaf  and  that  he 

1  could  not  have  failed  to  discover  the  approaching  car  if  he  had 
looked  in  the  direction  from  which  it  came,  before  attempting  to 
cross  the  track. 

Care  op  employe:    Presumption.    One  in  charge  of  a  street  car  has 
the  right  to  presume  that  one  walking  along  the  side  of  a  track 

2  will  exercise  the  caution  which  a  person  of  ordinary  prudence 
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would  exercise,  and  will  not  attempt  to  cross  the  track  immedi- 
ately in  front  of  a  car,  until  there  is  reasonable  ground  for  con- 
cluding that  he  may  do  so 

Appeal  from  Tama  District  Court. — Hon.  G.  W.  Burn- 
ham,  Judge. 

Friday,  January  28,  1898. 

Action  at  law  to  recover  for  injuriee  to  the  plain- 
tiff's  intestate,  which/  caused  his  death,  and  which  are 
alleged  to  have  been  the  re«ult  of  negligence  on  the  part 
of  the  defendant  When  the  evidence  on  the  part  of 
the  plaintiff  had  been  fully  submitted,  the  jury,  by 
direction  of  the  court,  returned  a  verdict  for  the  defend- 
ant, and  judgment  was  rendered  in  its  favor  for  costs. 
The  plaintiff  appeals. — Affirmed. 

T.  Brown  for  appellant. 

Striible  &  Stiger  for  appellee. 

Robinson,  J. — In  September  of  the  year  1895,  tiie 
defendant  was  engaged  in  operating  an  electric  railway 
betwoen  points  in  Toledo  and  Tama.  The  railwaj 
passed  through  a  portion  of  McOlellan  street,  which 
extends  frorm  north  to  south,  over  a  ridge.  At  a  point 
from  four  hundred  to  five  hundred  feet  south  of  the 
crest  of  the  ridge,  McClellan  street  is  intersected  by 
Brice  street,  which  extends  from  east  to  west.  On  the 
twelfth  day  of  the  month  named,  A.  B.  Beem,  the 
decedent,  was  struck  by  a  train  of  the  defendant  in 
McCleUan  street,  at  a  point  north  of,  but  near  Brice 
street,  and  received  injuries  which  caused  his  death 
within  a  short  time.  The  train  in  question  was  com- 
posed of  a  freight  car  and  an  electric  motor  behind  it 
The  plaintiff  alleges  that  the  defendant  was  negligent 
in  operating  its  train  with  the  freight  car  in  front  of 
the  motor,  in  not  having  a  person  on  the  car  to  keep  a 
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lookout  for  persons  on  the  track,  in  not  having  the  car 
supplied  with  a  brake,  in  running  the  train  at  a  higher 
rate  of  speed  than  was  permitted  by  the  ordinan-ce  of  the 
city  of  Tama,  in  which  the  accident  occurred,  and  in 
not  stopping  the  train  after  the  peril  of  the  decedent 

was  known,  and  before  he  was  struck.  The  evi- 
1  dienjce  for  the  plaintiflE  shows  the  following  facts: 

At  the  time  of  the  accident  the  decedent  waa 
seventy-one  years  of  age  and  quite  deaf.  A  few  moments 
before  the  collision,  he  wa»  seen  to  be  walking  south- 
ward on  McClellan  street,  parallel  to,  and  a  short  dis- 
tance east  of,  the  railway  track.  Just  before  the  col- 
lision occurred,  he  turned,  and  walked  in  a  southwest- 
erly direction,  to  cross  the  track,  audi  was  then  struck. 
He  is  not  shown  to  have  looked  tow  .rds  the  approach- 
ing train,  although  he  could  have  seen  it  for  a  distance 
of  five  hundred  and  fifty  feet  before  it  reached  the 
place  of  the  accident  He  resides  west  of  the  railway 
track,  and  not  far  from  the  place  where  he  was  hurt. 
The  grade  of  the  railway  descended  from  the  crest  of 
the  ridge  southward,  and,  although  the  evidence  as  to 
the  speed  of  the  train  is  not  satisfactory,  it  may  be  con- 
ceded that  the  jury  would  have  been  justified  in  find- 
ing tha-t  it  was  greater  than  the  city  ordinance  per- 
mitted,  and  that  the  accident  was  due  in  part  to  negli^ 
genee  on  the  part  of  the  defendant.  It  remains  to  be 
determined  whether  the  jury  would  have  been  author- 
ized to  find  that  the  decedent  was^free  from  negligence 
which  contributd  to  the  accident.  It  isi  true,  as  con- 
tended by  the  appellant,  that  it  is  the  duty  of  persons 
in  charge  <rf  a  street  car  to  be  watchful  and  diligent  to 
avoid  doing  injury  to  others,  but  persons  who  cross 
street  railway  tracks  also  have  duties  to  perform.  They 
cannot  assume  that,  without  care  on  their  part,  they 
will  be  seen,  and  protected  from  harm,  and  the  car 
stopped,  if  necessary,  to  avoid  a  collision.  They  are  not, 
as  a  rule,  required  to  use  the  same  degree  of  care  as 
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would  be  required!  if  they  were  about  to  cross  an  ordi- 
nary commercial  railway  track.  Orr  v.  Railway  Co.^ 
94  lowa^  426.  But  street  cars  are  usually  operated 
according  to  establisiied  time  schedules^  and  their 
efficiency  and  value  to  the  public  demand  that  they 
be  60  operated.  To  require,  whenever  a  person 
approach  the  track,  that  they  be  stopped,  or  the 
speed  slackened,  until  it  is  evident  that  the  person 
will  not  be  endangered  by  the  running  of  the  cars, 
would  be  to  impose  a  serious^  and,  in  many  cases,  an 
intolerable  burden  upon  the  railway  corporation,  and 
subject  its  patrons  to  annoying  and  injurious  delays, 
without  any  substantial  reason  for  so  doing,  or  benefit 
of  iniportiince  to  any  one.  Ordinarily,  a  pedi^trian 
who  approaches  a  street  railway  track  may,  and  does, 
without  appi^ciable  effort  or  lo«s  of  time,  ascertain  if 
a  car  be  near,  and  it  is  his  duty  to  do  so.  Fenton  v.  Bail- 
road  Co.,  126  N.  Y.  625  (26  N.  E.  Kep.  967);  Fleckstein 
V.  Railway,  105  N.  Y.  655  (11  N.  E.  Rep.  951);  Adolph 
V.  Railroad  Co.,  76  N.  Y.  530;  Schwartz  v.  Railway 
Co.,  30  La.  Ann.  16;  Bnzby  v.  Traction  Co.,  126  Pa.  St. 
559  (17  Atl.  Rep.  895.) 

The  only  conclusion  which  can  reasonably  be 
drawn  from  the  evidence  in  this  case,  is  that  the  deced- 
ent did  not  take  any  precaution  to  avoid  the  accident 
Although  he  was  unable  to  hear  readily,  and  therefore 
should  have  been  more  diligent  to  discover  the  approach 
of  the  train  by  the  sense  of  sight,  he  could  not  have 
looked  in  the  direction  of  the  car  when  about  to  cross 
the  track.  There  is  no  room  for  the  presumption  which 
arises  in  some  cases,  that  the  natural  instincts  of  the 
decedent  led  him  to  use  reasonable  care  to  avoid  the 
accident.  The  evidence  clearly  shows  that  he  could  not 
have  done  so  without  avoiding  it.    It  may  be  (although 

it  is  not  shown)  that  the  employe  in  charge  of 
2  the  train,  saw  the  deceased  while  he  was  walk* 

ing  southward,  near  the  track;  but,  if  so,  the 
ernploTe  had  no  reason  to  suppose  that  the  decedent 
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would  turn  towards,  and  attempt  to  cross,  the  track, 
without  looking  for  and  avoiding  the  train.  Until  ther€ 
was  reasonable  ground  for  concluding  that  he  might  do 
so,  the  employe  had  the  right  to  rely  upon  the  pre- 
sumption that  he  would  exercise  the  caution  which  a 
person  of  ordinary  prudence  would  have  exercised.  It 
is  not  shown  that  when  the  decedent  turned  toward 
the  railroad  track,  to  cross  it,  the  car  could  have  been 
stopped  in  time  to  avodd  the  collision.  On  the  con- 
trary, it  is  clear  that  the  car  could  not  then  have  been 
stopped  before  it  occurred.  We  conclude  that  the  evi- 
dence would  not  have  authorized  a  recovery  by  the 
plaintiflE,  and  the  verdict  was,  therefore,  properly 
directed  for  the  defendant.  The  judgment  of  the  dis- 
trict court  is  AFFIRMED. 


Julia  A.  Polk  v.  Fred  McCartney,  et  ah,  Appellants. 

Public  ImproYement*):  highways:  Notice.  A  public  notice  for  bids 
for  a  street  improvement  is  fatally  defective  where  it  fails  to  state 
when  the  work  is  to  be  done  and  the  proposals  acted  upon,  as 

8  required  by  Acts  Twenty-third  (General  Assembly,  chapter  14, 
section  3,  and  does  not  specify  the  "extent  of  the  work,"  as 
required  by  the  section,  except  that  it  states  that  the  work  is  to  be 
done  on  certain  "alleys"  in  a  block,  it  appearing  that  the  munici- 
pal authorities  did  not  correctly  understand  what  was  included  in 
the  terms  "alleys." 

Limitation  of  Actions:  cbbtiobabi.  The  limitation  prescribed  by 
Code  1873,  section  3324,  providing  that  no  writ  of  certiorari  shall 
be  granted  after  twelve  months  have  elapsed  from  the  time  the 

1  board  has,  as  alleged,  exceeded  its  proper  jurisdiction,  does  not 
commence  to  run  against  the  writ  complaining  of  a  street  paving 
assessment  until  the  assessment  is  made,  although  the  objections 
to  the  assessment  are  based  on  the  irregularities  in  the  preliminary 
proceedings. 

ippeal:    review.    The  finding  of  the  district  court  that  a  so-called 

2  street  was  actually  a  street,  and  did  not  come  within  the  term 
"alley"  in  a  street  paving  resolution,  is  conclusive  upon  the 
supreme  court  on  appeal,  at  law,  on  conflicting  evidence. 
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Appeal  from  Polk  District  Court, — Hon.  W.  F.  Conbad, 

Judge. 

Friday,  January  28, 1898. 

The  defendants,  except  the  treaenrer  of  Polk 
county,  constitute  the  city  council  of  Des  Momes, 
Iowa.  The  petition  shows  that  the  {daintiff  is 
the  owner  of  lots  7  and  8  in  block  3,  in  the  original 
town  of  Fort  Dee  Moines,  now  a  part  of  the  city  of 
Des  Moines;  "that  said  council  exceeded  its  jurisdic- 
tion in  this:  that  on  the  tenth  day  of  October,  1893, 
at  a  session  of  said  council,  an  order  wae  made 
by  said  council  assessing  against  said,  lot  seven  (7), 
the  sum  of  three  hundred  and  seventy-two  dollaie.and 
thirty-two  cents  ($372.32),  and  against  said  lot  eight 
(8)  the  sum  of  niinety-nine  dollars  and  tweirty-eight 
cents  (199.28),  as  a  special  assessment  against  said 
property,  as  its  proportionate  share  of  the  cost  of  pav- 
ing Plum  street,  in  said  city,  which  abuts  on  said  lot 
seven  (7),  and  the  cost  of  paving  the  alley  running 
north  and  south  through  said  block  three  (3);"  that  the 
paving  on  said  street  and  alley,  and  for  which  the 
assessment  was  made,  was  done  under  a  pretended  con- 
tract between  the  city  of  Des  Moines  and  M.  H.  King; 
that  said  contract  did  not  embrace  Plum  street,  and 
there  was  no  contract,  or  pretended  contract,  with  said 
city,  for  the  paving  of  Plum  street,  andi  the  sajne  was 
paved  without  authority;  that  there  never  was  any 
resolution  of  the  council  of  said  dty  that  said  Plum 
street  should  be  paved;  that,  by  the  terms  of  said  pre- 
tended contract,  the  cost  of  keeping  said  paving  in 
repair  for  five  yeans  was  included  in  the  contract  price, 
and  was  assessed  against  the  abutting  property;  and 
that  there  was  no  advertisement  for  bids,  as  required  by 
law,  for  said  improvement.    The  petition  asks  that  a 
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writ  of  certorairi  iBsue^  and  that,  upon  the  hearing,  the 
proceediogiB  as  to  the  levy  and'  aaeessments  be  annulled 
and  held  for  nought,  and  that  a  writ  of  injunction  is«ue 
to  restrain  the  collection  of  the  tax.  The  return  to  the 
writ  ehowB  the  proceedings  of  the  council  in  the 
premises,  the  particulars  of  which  may  be  noticed  in 
the  opinion.  The  issues  were  upon  the  petition  and 
return,  and  additional  evidence  was  taken.  At  the  con- 
clusion of  the  hearing,  the  court  gave  judgment  for 
plaintiff,  and  the  defendants  appealed. — Affirmed. 

J.  K.  Macomber  for  appellants. 

J.  S.  Polk  and  St.  John  &  Stevenson  for  appellee. 

Granger,  J. — I.  The  point  is  first  presented  that 
this  ca^e  is  barred  by  the  statute  of  limitation.  The 
chapter  of  the  CJode  of  1873  providing  for  the  proceed- 
ings by  writ  of  certiorari  contains  a  section  as  follows: 

"Sec.  3224.  No  writ  shall  be  granted  after 
1         twelve  months  have  elapsed  from   the  time 

the  inferior  court,  tribunal,  board,  or  offi- 
cer has,  SB  alleged,  exceeded  his  proper  jurisdic- 
tion, or  has  otherwise  acted  illegally.''  The  reso- 
lution ordering  the  pavement  in  question  was 
passed  by  the  city  council  April  7, 1893,  and  the  petition 
in  this  action  was  filed  August  11,  1894,  being  more 
than  twelve  months  after  the  passage  of  the  resolution. 
It  is,  however,  said  by  appellee,  that  the  act  of  which 
she  complains  is  the  act  by  which  the  a»ssessment  was 
made,  and  not  the  passage  of  the  resolution  authorizing 
the  paving.  Shepard  v.  Supervisors,  72  Iowa,  25S,  is 
a  like  case  in  principle.  In  that  case,  the  board  of  super- 
visors had  ordered  a  ditch  dug,  under  the  provisions  of 
the  statute,  to  be  paid  for  by  an  assessment  on  real 
estate  benefited  thereby.    The  action  was  to  annul  the 
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aesessment  and  levy  because  of  defects  in  the  proceed- 
i^Sj  ^J  which  the  making  of  the  ditch  was  authorized. 
Tlxe  question  of  the  statute  of  limitation  arose  in  that 
case,  and  it  is- held  that  as  the  action  was  to  set  aside 
the  assessment  and  levy,  and  not  the  order  for  making 
the  ditch,  the  action  was  commenced  in  time,  it  not 
being  one  year  from  the  date  of  the  assessment  and  levy, 
although  more  than  one  year  from  the  making  of  the 
order  for  constructing  the  ditch.  Looking  to  the  peti- 
tion in  this  case,  we  find  it  is  the  same, — that  the  court 
is  asked  to  set  aside  tiie  proceedings  as  to  the  assess- 
ment While  it  is  true,  that  such  a  result  must  be  based 
on  the  invalidity  of  the  former  acts,  it  is  no  more  so 
than  it  was  in  the  cited  case;  and  it  seems  to  be  a 
conclusive  authority  against  appellants'  claim  in  this 
case.  The  cases  seem  to  be  alike  in  every  essential 
particular  for  the  purposes  of  this  question. 

II.  The  court  made,  among  others,  the  following 
findings:  "(2)  That  the  street  running  east  and  west 
through  said  block  three  (3),  and  on  which  said  lot  seven 

(7)  abuts,  is  Plum  street,  and  is  not  properly 
2  designated  as  an  alley.    (3)  That  there  was  never 

any  resolution  of  the  city  council  that  Plum 
street  be  paved,  and  the  resolution  of  date  April  17, 
1893,  of  the  city  council,  does  not  refer  to  or  embrace 
said  Plum  street;  and  the  same  was  not  contained  in  any 
notice  to  bidders,  nor  in  any  contract  therefor,and  the 
same  was  paved  wholly  without  authority.'^  The  reso- 
lution passed  by  the  council  was  for  paving  alleys  in 
block  3,  of  the  original  town  of  Pt  Des  Moines.  The 
record  contains  a  plat  of  said  block,  showing  streets 
and  alleys,  and  the  strip  in  controversy  is  designated 
"Plum  street,^'  and  appears  to  be  thirty-three  feet 
wide;  while  streets  around  the  block  are  sixty -six  feet 
wide,  and  alleys  are  marked  sixteen  and  one-half  feet 
wide.  Evidence  was  taken  as  to  the  condition  and  use 
of  the  strip,  how  it  wfiis  kept,  and  the  kind  of  property 
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located  along  it.  It  was  from  this  evidence  that  the 
court  found  that  it  was  not  an  alley,  but  a  street.  The 
finding,  numbered  3,  that  Plum  street  was  not  included 
in  the  resolution  for  paving,  nor  contained  in  the  notice 
to  bidders,  nor  in  any  contract,  is,  as  we  understand, 
based  on  the  fact©  found,  that  it  was  actually  a  street, 
and  90  recognized,  and  did  not  come  within  the  term, 
"alleys  in  block  3,  town  of  Fort  Des  Moines,"  that  being 
the  term  used  in  the  resolution,  notice,  and  contract. 
The  evidence  is  in  decided  conflict,  and  the  finding  of  the 
district  court  is  conclusive  upon  us.  It  stands  as  the 
verdict  of  a  jury.  Reniey  v.  Board ,  80  Iowa,  470;  Code, 
1873,  section  3223. 

III.  The  court  made  the  following  finding:  "(4) 
That  the  notice  to  bidders  contained  in  the  return 
hemn,  and  shown  in  the  evidence,  is  not  such  notice 

as  is  contemplated  by  law,  in  that  it  does  not 
3  invite  bids  for  the  paving  of  Plum  street,  and 

does  not  state  as  nearly  as  practicable  or  other- 
wise the  extent  of  the  work,  when  the  work  shall  be 
done,  or  what  time  the  proposals  shall  be  acted  upon."' 
The  following  is  section  3,  chapter  14,  Acts  Twenty- 
third  General  Assimbly:  "Sec.  3.  All  such  contracts 
shall  be  made  by  the  council  or  the  board  of  public 
works  when  such  board  shall  exist,  in  the  name  of  the 
city,  and  shall  be  made  with  the  lowest  bidder  or  bid- 
ders, upon  seal^  proposals,  after  public  notice  for 
not  less  than  ten  days,  in  at  least  two  newspapers  of 
said  city,  which  notice  shall  state  as  nearly  as  prac- 
ticable the  extent  of  the  work,  the  kind  of  materials  to 
be  furnished,  when  the  work  shall  be  done,  and  at  what 
time  the  proposals  shall  be  acted  upon.''  The  only 
language  in  the  notice  that  could  be  construed  as  an 
attempt  at  compliance  with  the  prescribed  notice  is  the 
following:  "Brick  paving,  consisting  of  two  courses  of 
brick  on  sand  foundation,  with  top  filling  as  described 
on  pages  9  and  10  of  specifications."    In  another  part  of 
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the  notice  it  appears  that  plans  and  specifications  are 
on  file  in  the  office  of  the  board  of  public  works.  The 
provisionfi.  of  the  law  quoted  are  majidatory,  and  their 
observance  is  a  condition  precedent  to  the  right  of  the 
council  to  make  contracts  in  pursuance  of  them.  The 
notice  is  fatally  defective.  The  requirementa  as  to 
"when  the  work  shall  be  done,"  and  "what  time  the 
proposal  ^hall  be  acted  upon,"  are  absolutely  disire- 
garded.  There  is  not  a  reference  to  either  in  the  notice, 
and,  if  the  notice  could  be  aided  by  the  plans  and  speci- 
fications, it  is  to  be  said  there  is  no  reference  to  either 
of  them.  The  same  is  true  as  to  the  "extent  of  the 
work,"  except  the  words  in  the  notice,  "alleys  in  block 
three  (3),  town  of  Fort  Des  Moinea"  The  plans  and 
specifications  contain  no  reference  to  the  place,  nor  to 
the  extent  of  the  work.  Even  an  inspection  of  the  block 
itself  would  not  disclo-se  it,  for,  as  we  have  seen  in 
another  division  of  the  opinion,  the  fact  of  what  were, 
and  what  were  not,  alleys,  was  not  understood  by  the 
council.  See  Coqgeshall  v.  City  of  Des  Moines^  78  Iowa, 
235.  See,  also,  Osburn  v.  City  of  Lyons,  104  Iowa,  160. 
These  holdings  render  it  unimi)ortant  to  consider  some 
other  questions  argued,  for  they  seem  conclusive  of  the 
case.     The  judgment  of  the  district  court  will  stand 

AFFIRMED. 


in.  ..791    Mary  E.  Carrier  v.  Bernstein   Brothers,  Adolph 

104     67351  ' 

\mm^        Bernstein,  and  Charles  Bernstein,  Appellants. 

Intoxicating  Liquors:  misjoinder  of  causes.  Under  Code  1878,  sec- 
tion 2630,  providing  that  "causes  of  action  of  whateyer  kind, 
where  each  may  be  prosecuted  by  the  same  kind  of  proceedings, 
provided  that  they  be  by  the  same  party,  and  against  the  same 
party,  in  the  same  rights,  and  if  suit  on  all  may  be  brought  and 
tried  in  that  county,  may  be  joined  in  the  same  petition,"  in  an 
1  action  for  damages  for  the  sale  of  intoxicating  liquors,  where  the 
wife,  in  one  count  of  the  petition,  sues  as  such,  under  section 
1557,  allowing  her  to  recover  actual  damages  and  exemplary 
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damages  for  injury  to  her  person,  property,  and  means  of  support, 
caused  by  sales  of  intoxicating  liquors,  to  her  husband,  whereby 
he  was  rendered  intoxicated,  and  where  in  another  count,  she  sues 
as  a  citizen  of  the  county  and  an  informer,  under  section  1539, 
which  provided  that  persons  who  sell  intoxicating  liquors  to 
intoxicated  persons  or  habitual  drunkard^,  shall  be  liable  to  a  cer- 
tain forfeit  for  each  offense,  to  be  collected  in  an  action  brought 
by  any  citizen  in  the  county,  one-half  of  said  amount  to  go  to  the 
informer,  there  was  a  misjoinder  of  causes  of  action,  since  they 
V  ere  not  in  the  same  right  nor  to  be  brought  by  the  same  plainttif . 

Action  for  penalty:  Ventie.  Under  Code  1878,  section  1539,  pro- 
viding that  persons  who  sell  intoxicating  liquors  to  intoxicated 
persons  or  habitual  drunkards,  shall  forfeit  a  certain  sum  for 
each  offense,  to  the  school  fund  of  the  county,  to  be  collected  in 
an  action  brought  by  any  citizen  in  the  county,  one-half  of  said 
amount  to  go  to  the  informer,  such  action  need  not  be  brought  in 
the  county  where  the  liquor  was  sold 

Mulct  law:  Bar.  Under  section  19  of  such  law,  providing  that 
"whenever  any  of  the  conditions  of  this  act  shall  be  violated 
*  *  *  the  bar  to  proceedings  as  provided  in  section  17  hereof 
2  shaU  cease  to  operate  as  a  bar,"  where  defendant  sold  intoxicating 
liquors  to  plaintiff's  husband*  causing  him  to  become  intoxicated, 
idle,  profligate,  and  neglectful  of  his  business,  and  so  as  to  impair 
him  in  body  and  mind,  and  render  him  unable  to  obtain  remuner- 
ative employment,  to  plaintiff's  damage,  there  was  a  violation  of 
the  mulct  law,  and  the  bar  ceased  to  operate. 

Same.  Compliance  with  Act  Twenty-fifth  General  Assembly,  chapter 
63,  known  as  the  mulct  law,  is  not  a  defense  to  an  action  by  a 
a  wife,  under  Code  1873,  section  1557,  for  damages  for  injury  to 
her  means  of  support  caused  by  means  of  the  illegal  sale  of 
intoxicating  liquor  to  her  husband,  or  to  an  action  under  section 
1589  for  the  penalty  for  selling  intoxicating  liquor  to  an  intoxi- 
cated person,  or  to  one  in  the  habit  of  becoming  intoxicated. 

Purchase  by  third  person.    In  an  action  by  a  wife,  under  Code 
1873,  section  1557,  for  damages  for  the  sale  of  intoxicating  liquors 
5    to  her  husband,  the  fact  that  the  liquor  drank  by  the  husband  was 
bought  by  other  persons,  does  not  preclude  a  recovery 

Plea  and  proof.    The  averment  in  a  petition  in  an  action  to  recover 
damages  for  the  statutory  penalty  for  illegal  sales  of  intoxicating 
8    liquor,  that  the  sales  were  made  in  the  spring  and  summer  of  a 
certain  year,  is  sufficiently  definite  as  to  time. 

Same.    Evidence  that  sales  were  made  by  the  defendant's  employes  is 
4    admissible  under  the  averment  in  a  petition  for  damages,  or  for 
the  statutory  penalty  prescribed  for  the  illegal  sale  of  liquor,  that 
the  defendant  sold  the  liquor. 
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Appeal  from  Marshall  District    Court.— B-OT^.  S.  M. 
Wbaveb,  Judge. 

Feiday,  January  28, 1898. 

The  plaintiff,  a  citizen  and  resident  of  Marshall 
county,  Iowa,  and  wife  of  John  Carrier,  tiled  her  peti- 
tion,  in  two  counts,  to  recover  from  the  defendants  for 
alleged  sales  of  intoxicating  liquons  made  by  them  in 
Baid  county,  in  a  place  described,  to  her  said  husband. 
In  the  first  count,  she  asks  to  recover,  under  section 
1557  of  the  CJode  of  1873,  for  damages  to  her  person, 
proiKU-ty,  and  means  of  support^  caused  by  illegal  sales 
of  intoxicating  liquors  to  her  husband  by  the  defend- 
ants, whereby  he  was  rendered  drunken,  intoxicated, 
idle,  profligate,  and  wholly  neglected  his  business,  and 
waii  broken  down  in  body  and  mind.  In  the  second 
count  she  ayks  to  recover  for  herself  and  the  school  fund 
of  the  state,  under  section  1539  of  said  Code,  for  alleged 
siiles  of  intoxicating  liquors  by  the  defendants  to  said 
John  Carrier  when  intoxicated  and  in  the  habit  of 
becoming  intoxicated.  Defendants  moved  to  strike  said 
first  count,  or  that  the  plaintiff  be  required  to  elect  upon 
which  count  she  would  proceed,  upon  the  grounds  that 
there  wa«  a  misjoinder  of  parties  and  of  causes  of  action. 
This  motion  being  overruled,  the  defendants  moved  for 
more  specific  statement  as  to  the  time  and  place  of  the 
s^xles,  by  which  defendant  sales  were  made,  and  the 
kind  and  quantity  of  liquors  sold.  This  motion  was 
overruled,  and  the  defendants  answered,  admitting  that 
they  were  conducting  a  wholesale  and  retail  liquor 
store  at  the  place  described,  in  said  county,  and  denying 
everj'  other  allegation  in  the  petition.  They  further 
answered  that  their  s^d  place  and  business  were  con- 
ducted in  accordance  with  chapter  62,  Laws  Twenty- 
f  ftL  General  Assembly,  and  that,  therefore,  the  plain- 
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tiff  has  no  right  of  action  against  them.  A  verdict  was 
i*etiii"neil  upon  the  first  count  in  favor  of  the  plaintiff  for 
five  h unfiled  dollars,  and  judgment  rendered  thereon 
against  the  defendants,  "in  favor  of  plaintiff,  in  her  own 
right,  in  the  eum  of  $500,  and  for  costs  of  action."  A 
verdict  was  also  rendered  as  follows:  "We,  the  jury, 
find  for  the  plaintiff,  for  the  use  of  the  school  fund,  upon 
the  second  count  of  the  petition,  in  the  sum  of  four  hun- 
dred' dollars  (f  400)."  Judgment  was  rendered  thereon 
as  follows:  "Judgment  is  also  entered  against  all  of 
said  defendants  in  the  further  sum  of  f  400,  for  the  use  of 
the  school  fund."  To  these  judgments  the  defendants 
excepted,  and  from  them  they  appealed. — 'Reversed. 

Anthony  C.  Daly  and  Theodoy^e  F.  Bradford  for 
appellants. 

Meeker  &  Meeker  for  appellee. 

Given,  J. — Appellants'  first  contention  is  that  the 
court  erred  in  overruling  defendants^  motion  to  strike 
the  first  count,  or  to  require  the  plaintiff  to  elect  upon 
which  count  she  would  proceed,  insisting  that  there  is 
a  misjoinder  of  parties,  and  of  causes  of  action.    Section 

2630  of  the  Code  of  1873  provides  as  follows: 
1  "Causes  of  action  of  whatever  kind,  where  each 

may  be  prosecuted  by  the  same  kind  of  proceed- 
ings,  provided  that  they  be  by  the  same  party,  and 
against  the  same  party  in  the  same  rights,  and  if  suit 
on  all  may  be  brought  and  tried  in  that  county,  may  be 
joined  in  the  same  petition."  Said  section  1557  (Code, 
1873),  upon  which  the  first  count  is  based,  gives  to 
every  wife  who  shall  be  injured,  in  person,  or  property, 
or  means  of  support,  by  any  intoxicated^  i)erson,  or  in 
con«sequence  of  the  intoxication,  habitual  or  otherwise, 
of  any  person,  the  right  of  action  in;  her  own  name 
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agaiu^t  any  person  who  shall,  by  selling  intoxi- 
cating liquors,  cause  the  intoxication  of  such  per- 
son, for  all  damages  actually  sustained,  as  well  aa 
exemplary  damages,  to  be  recovered  by  civil  action 
in  any  court  having  jurisdiction  thereof.  It  will  be 
observeil  that  the  wife  thus  injured  is  the  only  proper 
person  plaintiff  in  such  an  action,  and  that  the  right  of 
recovery  is  to  her,  and  to  her  alone,  and  for  her  own 
exclusive  benefit.  Section  1539  (Code,  1873),  upon  which 
the  second  count  is  based,  declares  it  unlawful  for  any 
person  to  sell  intoxicating  liquors  to  any  intoxicated 
I>ereon,  or  to  any  person  who  is  in  the  habit  of  becoming 
intoxicated.  It  provides  that  any  person  violating  this 
provision  shall  forfeit  and  pay  to  the  school  fund  the 
sum  of  one  hundred  dollars  for  each  offense,  to  be  col- 
lected by  action  against  him  by  any  citizen  in  the 
county.  "One-half  of  the  amount  so  recovered  shall  go 
to  the  informer,  and  the  other  half  9hall  go  to  the 
school  fund  of  the  county."  While  it  may  be  said  that 
these  causes  of  action  may  be  prosecuted  by  the  same 
kind  of  pi-oceedings,  we  think  that  they  are  not  by  the 
same  party  as  plaintiff,  nor  in  the  same  right.  In  tie 
first  count  the  plaintiff  sues  in  her  own  name,  and  no 
other  person  could  properly  be  joined  with  her  as  plain^ 
tiff.  The  second  count  is  not  to  recover  an  amount  due 
to  her,  but  a  forfeiture  payable  to  the  school  fund.  The 
language  of  section  1539  is:  "Auy  person  violating 
the  provisions  of  this  section  shall  forfeit  and  pay  to  the 
school  fund  the  sum  of  one  hundred  dollars  for  each 
offense."  In  the  second  count  plaintiff  does  not  sue  as 
wife,  but  as  "citizen  in  the  county,"  and  as  informer. 
Such  an  a(*tion  might  be  properly  entitled  in  the  name 
of  the  citizen,  as  informer,  for  the  use  of  the  school  fund 
of  the  county,  naming  it,  as  plaintiff.  If  it  may  be  said 
that,  because  of  plaintiff's  right  as  citizen  to  bring  the 
action  as  in  the  second  count,  the  two  actions  are  by  the 
same  party,  surely  it  cannot  be  said  that  they  are  in  the 
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same  right.  The  first  is  in  the  right  as  wife  for  dam 
ages  to  her  person,  property,  and  means  of  support:,  and 
is  a  right  existing  solely  and  exclusively  in  favor  of  the 
plaintiflf,  for  injuries  actually  suffered  by  her.  The 
second  is  in  the  right  of  the  county,  not  to  damages,  but 
to  the  forfeiture  to  its  school  fund.  The  citizen  prose- 
cuting such  an  action  as  informer  has  no  personal  right 
of  recovery.  He  cannot  recover  anything  in  liis  own 
right,  and  it  is  only  when  recovery  is  had  in  favor  of  the 
school  fund  that  the  informer  i»  compen-sated  by  receiv- 
ing one-half  the  amount  recovered.  The  judgment 
rendered  on  the  verdict  returned  upon  this  second 
count  is  not  in  favor  of  the  plaintiflf,  Mary  E.  Carrier, 
but  is  against  the  defendants,  "for  the  use  of  the  school 
fund.''  Mrs.  CJarrier  is  not  even  named  in  that  judg- 
ment, nor  does  it  even  provide  that  she  shall  receive  one- 
half  the  recovery  as  informer.  It  seems  to  us  quite 
clear  that  these  two  causes  of  action  are  not  in  the  same 
right  It  is  suggested  that  this  case  is  not  unlike  those 
wherein  judgment  may  be  rendered  in  favor  of  the  state 
for  the  use  of  the  school  fund  of  the  county,  when 
it  is  ascertained  that  the  contract  sued  upon  is 
usurious.  Section  2080  of  the  Code  of  1873  expressly 
authorized  the  court  to  render  such  a  judgment  in  the 
suit  on  the  usurious  conti-act,  and  no  action  is  required 
to  be  brought  for  the  use  of  the  school  fund.  The  cases 
would  be  similar  if  the  statute  provided  that  judgment 
for  forfeitures,  under  section  1539,  might  be  recovered 
in  an  action  under  section  1557.  It  is  only  when  all  the 
suits  may  be  brought  and  tried  in  the  same  county  that 
they  may  be  joined  in  the  same  petition.  Now,  it  is 
true,  because  of  the  citizenship  of  the  plaintiff  and  the 
residence  of  the  defendants  being  Marshall  county, 
these  cases  were  properly  brought  and  tried  in  that 
county.  Appellants  insist  that  an  action  under  section 
1557  must  be  brought  in  the  county  where  some  of  the 
defendants  reside,  audi  that  an  action  under  section 
Vol.  104  Ia~37 
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1539  must  be  brought  in  the  county  where  the  liquor 
was  sold,  aud  that,  it  being  poissible  that  such  actions 
could  not  be  brought  and  tried  in  the  same  county, 
therefore  they  cannot  be  joined,  even  when  the  parties 
all  reside  in  the  same  county.  The  fault  of  this  con- 
tention is  in  assuming  that  an  action  under  section  1539 
must  be  brought  and  tried  in  the  county  where  the 
liquor  is  alleged  to  have  been  sold.  Said  section  pro- 
vides that  the  action  may  be  "by  any  citizen  in  the 
county,''  but  does  not  provide  that  it  must  be  brought 
and  tried  in  the  county  where  the  liquor  is  alleged  to 
have  been  sold.  So  far  as  the  ^lace  of  bringing  and 
trying  this  action  is  concerned,  there  was  no  misjoinder, 
but  holding,  as  we  do,  that  the  two  actions  are  not  in 
the  same  right,  it  follows  that  there  was  a  misjoinder  of 
these  causes  of  action,  and  that  defendants'  motion  to 
require  plaintiff  to  elect  upon  which  count  she  would 
proceed  should  have  been  sustained. 

II.  As  already  stated,  the  defeindants  pleaded 
complian(*e  with  chapter  62,  Acts  Twenty-fifth  General 
Assembly,  known  as  the  "Mulct  Law,"  as  a  defense. 

This  j)Un\  tlie  court  disregarded  throughout  the 
2  trial,  and  instructed  to  the  effect  that  the  mulct 

law  does  not  have  the  effect  to  repeal  or  super- 
sede said  sections  1539  and  1557,  and  does  not  release 
any  person  violating  said  section  from  the  liabilities 
tlierein  mentioned.  Of  this  action  of  the  court  appel- 
lants complain,  and  insist  that  the  mulct  law  is  a  licen.se 
law,  and  that,  as  against  one  who  has  complied  there- 
with, "there  is  no  civil  action  for  damages,  unless  the 
sale  is  to  some  prohibited  person."  It  is  argued  that 
sales  made  under  the  mulct  law,  except  to  prohibited 
persons,  are  legalized,  and  that  there  is  no  liability 
under  section  1557,  except  for  illegal  sales.  The  right  of 
action  given  in  section  1557  is  grounded  upon  the  fact 
that  injury^  has  been  sustained  by  reason  of  the  intoxi- 
cation of  some  person,  and  the  remedy  is  against  the 
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I)ersoii,  who,  by  selling  tlie  liquor,  caused  the  intoxica- 
tion. It  i^  not  questioned  but  that  sales  to  minors, 
intoxicated  persons,  persons  in  the  habit  of  becoming 
intoxicated,  and  knowingly  to  those  who  have  taken 
any  of  the  recognized  curee  for  drunkenness,  are  unlaw- 
ful. Prior  to  the  enactment  of  the  mulct  law,  only 
those  holding  permits  could  ©ell  at  all,  and  they  only  to 
others  than  the  prohibited  classes,  and  for  specified 
purposes,  which  did  not  inelude  use  as  a  beverage.  The 
statute  prohibits  the  business  of  keeping  a  place  for  the 
unlawful  sale,  or  keeping  for  unlawful  sale,  of  intoxi- 
cating liquors,  and  provides  for  proceedings  to  abate 
such  a  place  and  business  as  a  nuisance.  Section  17  of 
the  mulct  law  provides  that  compliance  therewith  shall 
"be  a  bar  to  proceedings  under  the  statute  prohibiting 
such  business.''  Such  "proceedings"  are  the  "certain 
penalties''  that  section  16  says  may  be  suspended. 
Whether  this  bar  may  be  pleaded  to  any  other  proceed- 
ing than  for  nuisance  we  do  not  determine,  but  it  is 
certainly  clear  that  it  is  no  bar  to  the  recovery  of  dam- 
ages under  section  1557.  Section  19  of  the  mulct  law 
provides  that  "whenever  any  of  the  conditions  of  this  act 
shall  be  violated  ♦  ♦  ♦  the  bar  to  proceedings  as 
provided  in  section  17  hereof  shall  cease  to  operate  as  a 
bar."  If  it  be  true,  as  alleged,  and  as  found  by  the  jury, 
that  defendants  sold  intoxicating  liquors  to  plaintiff's 
husband,  causing  him  to  become  intoxicated,  idle,  profli 
gate,  and  neglectful  of  his  business,  and  so  as  to  impair 
him  in  body  and  mind,  and  to  render  him  unable  to 
obtain  remunerative  employment,  to  the  damage  of 
the  plaintiff,  they  surely  violated  the  conditions  of  the 
mulct  law,  wherefore  the  bar  ceased  to  operate.  Plain- 
tiff, in  an  amendment,  alleged  that  said  sales  were  made 
to  her  husband  by  the  defendants,  "who  knew  at  the 
time  he  had  taken  one  of  the  recognized  cures  for  drunk- 
enness." There  was  no  evidence  to  show  knowledge  as 
alleged,  and  therefore  this  allegation  of  the  petition 
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was  not  presented  to  the  jury.  We  do  not  understand 
appellants  to  contend  that  compliance  with  the  mulct 
law  would  bar  a  recovery,  in  a  proper  case,  under  said 
section  1539,  as  in  that  ont^e  the  sale  must  be  to  a  minor, 
intoxicated  person,  or  person  who  is  in  the  habit  of 
becoming  intoxicated,  which  it  i«  conceded  would  be 
unlawful.  We  think  there  was  no  error  in  disregarding 
the  plaintiff's  plea  of  the  mulct  law  as  a  defense,  nor  in 
giving  the  instructions  mentioned  above. 

III.     There  was  no  error  in  overruling  defendant's 

motion  for  more  specific  statement  as  to  the  time  of  the 

sales  complained  of.    They  were  alleged  to  have  been 

made  in  the  spring  and  summer  of  1895,  which 

3  was  sufficiently  definite.     Appellants  complain 
that,  under  the  allegation  that  the  defendants 

sold  the  liquors,  plaintiff  was  permitted  to  prove  that 

sales  were  made  by  their  employes.    This  evidence  was 

admissible,  under  the  pleadings,  and  the  provisions  of 

the  statute.    The  evidence  shows  that  some  of 

4  the  liquors  drank  by  the  plaintiff's  husband  were 
bought  by  other  persons,  and  it  is  contended 

that  this  was  not  selling  beer  to  Jack  Carrier.    There  is 
no  merit  in  this  contention,  as  is  shown  by  the 

5  familiar    provisions    of    our  statute   and  the 
repeated  decisions  of  this  court.     Other  errors 

assigned  need  not  be  considered,  in  view  of  the  con- 
clusions we  have  reached,  as  they  will  not  occur  upon  a 
re-trial.  For  the  error  pointed  out  in  the  first  para- 
graph of  this  opinion,  the  judgment  of  the  district  court 

is  EEVERSED. 


A.  KiBURZ  V.  John  Jacobs,  Appellant. 

Contracts.    The  fact  that  a  contract  for  services  in  training  race 

horses  was  made  upon  the  erroneous  supposition  that  one  of  the 

8    horses  possessed  speed  qualities,  and  that  upon  learning  the  error 


Jan.  1898]  Kiburz  v.  Jacobs.  681 

the  employer  terminated  the  contract,  does  not  affect  his  liability 
thereon. 

Transfer  to  Different  Conniy.    Defendant  is  not  entitled  to  a  transfer 
2    of  the  case  to  the  county  to  which  he  has  changed  his  residence, 
since  the  service  of  the  notice  upon  him. 

Bill  of  exceptions:  Filing.  Appellee's  motion  to  strike  from  the 
appellant's  abstract  all  that  portion  of  it  which  must  be  preserved 
1  by  a  bill  of  exceptions  will  be  granted  where  the  appellant  failed 
to  prepare  and  submit  to  the  judge  for  approval  a  bill  of  excep- 
tions in  time  to  reach  the  clerk's  oflftce  for  filing  within  the  time 
allowtd  for  that  purpose. 

Amended  abstract:  Costs.  Appellant's  motion  to  tax  the  costs  of 
the  transcript  on  appeal  against  the  appellee,  on  the  ground  that 
4  his  own  abstract  was  full,  fair  and  complete,  will  be  denied 
where  his  abstract  omitted  to  give  the  date  of  the  judgment  or 
the  fact  that  time  was  allowed  for  filing  a  bi!l  of  exceptions,  and 
was  defective  in  other  important  particulars. 

Appeal  from  Jones  District  Court. — Hon.  W.  P.  Wolf, 

Judge. 

Saturday,  January  29, 1898. 

Action  to  recover  for  services  rendered  and 
expense®  incurred  under  a  written  contract  set  out. 
Defendant  answered,  joining  issues,  and  setting  up  a 
counter-claim,  which  counter-claim  plaintiff  denied. 
Verdict  and  judgment  were  rendered  in  favor  of  the 
plaintiff.    Defendant  appeals. — Affirmed. 

Welch  &  Welch  for  appellant. 

Hicks  &  Ellison  for  appellee. 

Given,  J. — I.  Appellee  moves  lo  strike  from  appel- 
lant'ft  abstract  all  that  part  purporting  to  set  forth 
the  evidence,  and  objections  and  rulingis  thereon,  and 


582  KiBURZ  V.  Jacobs.  [104  Iowa 

also  inetructioiis,  upon  the  ground  that  said  matters 
have  not  been  identified  and  preserved  by  bill  of 
1  exceptions  filed  within  the  time  fixed  by  the 

court.  Appellant's  abstract  does  not  show  when 
the  judgment  was  rendered,  nor  that  any  time  was 
allowed  for  filing  a  bill  of  exceptions;  but  appellee's 
additional  abstract  shows  that  the  judgment  was 
rendered  on  March  19,  1896;  that,  by  consent,  thirty 
days  were  allowed  to  settle  and  file  a  bill  of  exceptions; 
and  that  on  the  first  day  of  May,  1896,  defendant  filed 
his  bill  of  exceptions.  Appellant  files  the  affidavit  of 
one  of  his  counsel  to  the  effect  that  within  the  thirty 
days  he  prepared  the  bill  of  exceptions,  and  forwarded 
the  same  from  Monticello^  Iowa,  to  Judge  Wolf,  at  Tip- 
ton, for  signature  and  allowance;  that  same  was  duly 
sent  by  mail  by  Judge  Wolf  to  F.  0.  Ellison,  attorney  for 
appellee,  at  Anamosa,  within  the  thirty  days,  for  his 
approval  Affiant  says :  "And  the  delay  in  filing  said 
bill  was  occasioned  by  said  Ellison  retaining  said  bill 
in  his  possession,  or  by  being  detained  or  delayed  in 
the  mail  beyond  the  said  thirty  days.''  He  says  that 
Ellison,  some  time  thereafter  mailed  the  bill,  without 
objections,  to  the  clerk,  to  be  filed.  Appellant  also 
produces  a  statement  from  Judge  Wolf,  entitled  as  in 
the  case,  June  3,  1896,  but  which  does  not  appear  to 
have  been  filed  in  the  district  court,  in  substance  as  fol- 
lows: That  the  bill  was  preixired  and  sent  to  him,  was 
allowed  and  signed  by  jiim,  and  mailed  to  F.  O.  Ellison, 
attorney  for  the  plaintiff,  at  Anamosa,  within  the  thirty 
days,  with  instructions  to  notify  the  judge  if  the  bill 
was  not  satisfactory,  and,  if  objected  to,  to  return  it, 
with  his  objections,  and  that  it  was  not  returned.  It  is 
not  contended  that  the  bill  was  filed'  within  the  thirty 
days,  nor,  indeed,  until  May  1, 1896;  but  appellant  con- 
tends that  it  was  because  of  the  detention  of  the  bill 
beyond  that  time  by  attorney  Ellison.     Mr.  Ellisou 
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makes  affidavit  that  he  did  not  receive  the  bill  of  excep- 
tions until  the  twenty-third  day  of  April,  1896,  when  he 
received  what  purported  to  be  a  bill  of  exceptions, 
accompanied  by  a  letter  from  Judge  Wolf,  which  is 
set 'out,  and  whieh  is  dated  April  21, 1896,  and  in  which 
Judge  Wolf  says  as  follows:  "Welch  &  Welch  have 
sent  bill  of  exceptioins  for  my  signature  in  case  of 
Kiburz  ve.  Jacobs.  I  dx>  not  remember  what  entries 
were  made  on  the  docket  I  see  there  is  no  exception  to 
the  judgment  of  the  court  or  the  verdict.  As  they  did 
not  submit  the  bill  to  you,  I  send  it,  to  be  delivered  to 
them  if  you  find  no  objection,  and  have  so  written 
them/'  Mr.  Ellison  further  says  that  he  had  no  knowl- 
edge that  a  bill  of  exceptions  had  been  made  until  it 
was  received,  April  23;  that  he  then  observed  that  the 
time  had  expired  for  filing  the  same;  that,  in  accordance 
with  the  request  in  the  judge's  letter,  he  forwarded  the? 
bill  to  Welch  &  Welch,  on  the  twenty-fourth  of  April ; 
and  that  the  letter  set  out  is  the  only  communication 
that  he  received  concerning  the  bill.  It  is  evident  from 
the  date  and  statements  of  Judge  Wolfs  letter  that  he 
is  mistaken  in  saying  in  his  statement  of  June  3,  1896, 
that  the  bill  of  exceptions  was  allowed  and  signed  by 
him,  and  forwarded  to  Mr.  Ellison,  within  the  thirty 
days;  and  therefore  we  must  conclude  that  the  failure 
to  file  the  bill  in  time  was  not  because  of  its  detention 
by  Mr.  Ellison,  but  because  it  was  not  prepared  and 
submitted  to  the  judge  for  approval  in  time  to  reach 
the  clerk's  office  for  filing  within  the  thirty  Hay^.  Under 
this  state  of  the  record,  appellee's  motion  to  strike  from 
the  abstract  must  be  sustained. 

II.  Before  answ^ering,  the  diefendant  moved  to 
transfer  the  case  to  Blackhawk  county,  on  the  ground 
that  he  was  a  resident  of  that  county.     This  motion 

was  overruled,  and  of  this  the  appellant  com- 
2  plains.    The  affidavits  show  that  on  September 

20,  1895,  when  the  original  notice  was  sei'v^ed, 
defendant's  residence  was  in  Jones  county,  and  that 
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he  did  not  become  a  resident  of  Blackhawk  county  until 
September  24  or  25,  1895.  The  motion  wa©  properly 
overruled. 

III.  The  contract  sued!  upon  i«  for  services  to  be 
rendered  by  the  plaintiff  in  traimng,  taking  care  of,  and 
driving  certain  race  horses  belonging  to  the  defendant, 
and  for  the  furnishing  of  certain  assistance  and  outfit. 
Defendant  filed  an  amendment  to  has  answer,  alleging 
that,  at  the  time  of  making  the  contract,  it  was  mutu- 
ally supposed  by  said  parties  that  one  of  the  horses 

(Cola  M.)  possetssed  certain  qualities  of  speed; 

3  that  tlie  contract  was  made  upon  that  supposi- 
tion, and  that  the  mare  did  not  possess  said 

qualities,  "and,  upon  learning  the  same,  defendant 
terminated  said  contract."  This  amendment  was 
stricken,  on  plaintiff's  motion,  and  of  this  the  appellant 
complains.  We  see  no  reason  for  the  complaint  The 
amendment  was  irrelevant  and)  immaterial,  and  pre- 
sented no  defence  to  the  action  upon  the  contract  All 
other  erroi*s  assigned  are  grounded  upon  the  evidence, 
instructions^  and  rulings  in  taking  the  evidence;  and, 
as  these  were  not  preserved  by  a  bill  of  exceptions  filed 
in  time,  t  he  errons  cannot  be  considered. 

IV.  Appellant  moves  to  tax  the  costs  of  the 
transcript  herein  to  the  appellee,  on  the  ground  that 
appellant's  abstract  was  full,  fair,  and  complete,  and 
that  appellee's  additional  abstract  contains  no  matters 

necessary  or  material  to  the  determination  of  tie 

4  case.     As  we  have  seen,  appellant's  abstract 
omitted  to  give  the  date  of  the  judgment,  or  the 

fact  that  time  was  allowed  for  filing  a  bill  of  exceptions. 
An  examination  of  the  transcript  in  connection  with 
this  motion  discovers  that  the  abstract  was  defective  in 
other  important  particulars,  and  that  appellee's  denial 
of  its  sufficiency  is  correct  Our  examination  of  the 
abstracts  and  transcript  leads  us  to  conclude  thait  this 
motion  to  tax  the  costs  of  the  transcript  to  appellee 
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should  be  overruled,  and,  for  the  reasons  heretofore 
given,  that  the  judgment  of  the  d;istrict  court  ©hould 

be  AFFIBMBD. 


104    ^ 

C,  M.  Kblleb  V,  R  B.  Strong,  Appellant.  '- -  *m5 

1186      «0| 

Compromi§e  An4  SetilemeBt:     consideration.     An  agreement  to     -^  ^ 
8    accept  less  than  the  amount  due  is  without  consideration,  142    828[ 

fi/ldenee:    trusts:    Parol  variance.    An  express  trust  in  real  prop- 
2    erty  cannot  be  established  by  oral  evidence. 

Pleading:    motion  to  strike:    Waiver.    The  remedy  for  the  addi- 
tion to  a  petition  by  amendment,  of  a  count  which  is  inconsistent 
1    with  a  count  already  set  up  in  the  petition,  is  by  motion  to  strike, 
and  the  objection  is  waived  by  answering. 

Appeal  from  Decatur  District   Court.  —  Hon.  H.  M. 
TowNBB,  Judge. 

Satubday,  January  29, 1898. 

The  plaintiff  conveyed  to  the  d^efendant  one  hun- 
dred and)  forty  acres  of  land»  August  28,  1893,  and  this 
action  is  brought  to  recover  the  balanoe  of  the  consider- 
ation Judgment  for  plaintiff,  and  defendant  appeals. 
— Ajffirmed. 

Marion  F.  Stookey  for  appellant. 

€.  W.  Hoffman  and  F.  R.  McGinnis  for  appellee. 

Ladd,  J. — ^The  amended  and  substituted  petition 
alleges  a  sale  of  the  land  to  defendant  for  four  thousand 
two  hundred  dollars^  of  Which  two  thousand  six  hun- 
dred! and  thirty-one  dollars  had  been  paid,  and  asks 
judgment  for  the  balance.  The  original  petition,  as  an 
amendment,  waa  thereafter  filed,  averring  that  the  con- 
veyance was  made  to  Strong,  with  the  oral  understand- 
ing that  he  control  the  premises,  exercise  reasonable 
diligence  to  sell  the  same,  and,  out  of  the  proceeds,  pay 
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certain  indebtedness  of  the  plaintiff,  and  account  for 
the  balance;  that  he  had  sold  it  for  three  thousand 
five  hundred  dollars,  appropriated  the  crops  growing 
thereon  to  his  own  use,  paid  two  thousand  six  hundred 
and  thirty-one  dollars  of  plaintiff's  debts,  and  asking 
that  he  account  for  anything  remaining  in  his  hands. 
The  defendant  insists  that,  by  filing  the  amendment 
alleging  an  express  trust,  inconsistent  with  the  aver- 
ments of  sale,  the  plaintiff  elected  to  rely  thereon. 

1  But  it  neither  withdrew  nor  modified  any  of  the 
allegations  of  the  amended  and  substituted  peti- 
tion. It  was  in  the  nature  of  a  separate  count  or  cause 
of  action  for  the  same  indebtedness,  and,  if  so  incon- 
sistent that  it  could  not  be  properly  joined  (a  point 
not  decided),  the  remedy  was  by  motion  to  strike,  and 
the  objection  waived  was  by  filing  the  answer.    Code, 

section  3548;  Kimhall  v,  Bryan,  56  Iowa,  632.  The 

2  amendment  did  not  state  a  cause  of  action  which 
could  be  maintained,  as  an  express  trust  cannot 

be  established  by  oral  evidence.  Code,  section  2818.* 
Andrew  v,  Concannon,  76  Iowa,  251;  McGinness  t\ 
Barton,71  Iowa,  644;  McClain  v.McClahiy  57  Iowa,  167; 
Shaffer  v.  McCrackin,  90  Iowa,  578;  Brotvn  v.  Bam- 
graver,  82  Iowa,  204;  Dtmn  v.  ZwiUing,  94  Iowa,  233; 
Maraney  v.  Maroney,  97  Iowa,  711.  And  a  party  will 
be  presumed  to  rely  upon  a  cause  of  action  which  may 
be  sustained  by  proof,  rather  than  upon  another,  to 
supi>ort  which  the  evidence  offered  is  incompetent 

II.  The  defendant  answered  by  pleading  a  gen- 
eral denial,  alleged  that  he  bought  the  land  at  the 
agreed  price  of  three  thousand  dollars^  and  that  the 
conveyance  was  made  to  defraud  creditors.  There  was 
some  evidence  of  statements  made  by  each  party,  to  the 
effect  that  the  conveyance  was  fraudulent,  but  neither 
so  testified,  and  this  defense  is  not  proven. 
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III.  If  the  sale  of  the  land  was  for  specific  amount^ 
which  the  defendant  orally  agreed  to  pay  in  considera- 
tion of  the  conveyance,  the  indebtedness  may  be 
enforced  like  any  other.  The  defendant  insists  that  he 
bought  the  land  at  the  price  of  three  thousand  dollars, 
out  of  which  he  agreed  to,  and  did,  discharge  the  indebt- 
edness of  plaintiff,  and  paid  him  the  balance  in  cash. 
The  plaintiff  says  it  was  a  sale  on  similar  terms,  but  the 
price  fixed  was  four  thousand  two  hundred  dollars,  and 
this  was  the  consideration  named  in  the  deed.  The 
plaintiff  testified  that  it  was  orally  understood  that 
Strong  was  to  do  the  best  he  could  with  the  land,  and,  if 
he  could  not  sell  it,  he  (plaintiff  )was  to  take  it  back. 
This  was  mere  talk  at  the  time  of  the  sale,  and  does 
not  show  that  Strong  took  the  land  to  hold  for  Keller, 
nor  does  it  show  that  a  price  was  not  agreed  upon.  Tlie 
sale  may  have  been  absolute,  and  yet  plaintiff  have 
agreed  to  take  it  back  on  a  contingency,  which  in  this 
case  did  not  arise.  The  evidence  shows  that  a  written 
memorandum  of  the  sale  was  made  about  a  month  after 
the  delivery  of  the  deed,  but  this  is  not  controlling  as 

to  price  or  terms.  An  agreement  to  accept  less 
3  than  the  amount  due  is  without  consideration. 

Bender  v.  Been,  78  Iowa,  283;  Murray  v.  Walker^ 
83  Iowa,  202.  And  the  evidence  shows  it  was  not  made 
in  settlement,  but  for  defendant's  use  in  some  attach- 
ment suit.  Strong  paid  Keller  on  his  indebtedness 
more  than  the  amount  claimed  by  him  to  have  been 
agreed  upon,  and  admitted  in  words  and  by  his  con- 
duct a  large  sum  still  due.  He  claimed  to  have  paid 
one  debt  of  Keller,  at  least,  not  owing  by  him,  and 
which  he  had  not  in  fact  paid.  Several  witnesses  testify 
that  Keller  admitted  having  sold  the  land  at  twenty 
dollars  per  acre.  Without  reviewing  the  evidence  in 
detail,  it  is  enough  to  say  we  are  fully  satisfied  with  the 
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conclusion  reached  by  the  di^rtrict  court.  The  plaintiff 
only  asked  for  the  amount  received  by  the  defendant, 
and  no  exception  is  taken  to  that  allowed. — Afpibmed. 


in_6^;  Pauline  Fisher,    Administratrix    of  the   Estate  of 

\lm  m'  William  A.  Fisher,  Deceased,  v.  The  Burling- 

129  634  "^^^^  Cedar  Rapids  &  Northern  Railway  Com-. 

PANY,  Appellant. 

Betaxation  of  Costs*  Where  a  party  makes  a  motion  to  retax  the 
costs  in  the  trial  court,  it  is  not  governed  by  Cknie,  1873.  section 
8154.  relating  to  proceedings  to  reverse,  vacate,  or  modify  judg- 

1  ments  in  the  court  in  which  rendered,  but  by  section  2944,  relating 
to  retaxing  costs,  as  the  claim  is  not  that  the  judgment  should  be 
reversed  or  modified,  but  that  the  costs  were  improperly  taxed  by 
the  clerk,  and  this  applies  to  costs  adjudged  upon  dismissal  of  an 
action  by  plaintiff. 

TiMK  FOR  application.    A  motion  to  retax  costs  under  Code  1878, 

2  section  2944,  may  be  made  at  any  time  before  laches  or  equitable 
limitation  has  intervened  since  no  limit  has  been  placed  by  statute 
upon  the  time  for  such  a  motion 

Rule  applied.    A  motion  to  retax  costs,  made  the  second  term  of 
8    court  after  judgment  was  rendered,  does  not  show  laches. 

Witness:    feks.    IVitnesses  who  are  not  subpoenaed  or  sworn  are  not 
8    entitled  to  fees  for  attendance,  under  the  statute,  although  they 
attend  at  the  request  of  one  of  the  parties 

Bame.    Witnesses  who  are  not  subpoenaed  are  not  entitled  tQ  mileage 
8    under  the  statute,  although  they  testify  in  a  case. 

Appeal  from  Linn  District  Court. — Hon.  William  G. 
Thompson,  Judge. 

Monday,  January  31,  1898. 

Appeal  from  an  order  sustaining  plaintiff's  motion 
to  retax  costs. — Modified, 
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8.  K.  Tracy  and  J.  C.  Leonard  for  appellant. 

Rickel  &  CroQker,  Clemens  &  Steekj  a,nd  Jamison 
&  Smythe  for  appellee. 

Dbbmer,  C.  J. — Plaintiff's  action  was  to  recover 
damages  from  defendiant  for  negligence  resulting  in  the 
death  of  William  H.  Fisher.  The  case  was  tried  to  a 
jury,  &nd  at  the  c^onclu-sion  of  plaintiff's  evidence  the 
defendant  moved  for  a  verdict.  While  this  motion  was 
pending,  plaintiff  dismissed  her  cause  of  action  with- 
out prejudice,  and  on  the  fourth  day  of  February,  1896, 
the  lower  court  rendered  judgment  against  the  plaintiff 
for  the  sum  of  two  hundred  and  ninety -three  dollars  and 
fifty-five  cents  taxed  as  costs,  and  ordered  execution 
to  issue.  On  the  ninth  day  of  September,  1896,  and 
after  one  term  of  court  had  intervened,  plaintiff  filed  a 
motion  to  retax  all  costs,  of  defendant's  witnesses,  for 
the  reason  that  none  of  them  were  subpoenaed  or  used 
upon  the  trial  of  the  case.  The  motion  was  sustained, 
and  the  appeal  is  from  this  ruling.  It  appears  from  the 
record  that  none  of  the  defendant's  witnesses  whose 
fees  and'  mileage  were  taxed  were  subpoenaed;  and  that 
none  of  them  were  sworn  or  used  upon  the  trial,  save 
five,  who  were  used  by  plaintiff  in  attempting  to  make 
out  her-case.  It  also  appears  that  they  were  each  and  all 
in  attendance  at  the  request  of  the  defendant,  but  were 
not  used  upon  the  trial. 

Appellant's  first  contention  is  that  the  original 
judgment  is  a  finality,  and  that  it  cannot  be  modified 
except  under  the  provisions  of  section  3154,  Code  1873, 
relating  to  proceedings  to  reverse,  vacate  or 
1  modify    judgments    in    the    courts    in    which 

rendered.  Were  this  an  application  to  set  aside, 
reverse,  or  modify  the  judgment, — if,  for  example,  it 
was  to  set  aside  the  judgment  for  costs, — there  would 
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be  much  force  in  the  cH)ntentiQn.  Such  m  not  the 
motion^  however.  The  judgment  in  a  ease  is  rendered, 
or  ordered,  by  the  court.  Primarily,  it  has  nothing  to 
do  with  th?  taxation  of  costs.  This  duty  devolves  upon 
the  clerk.  Code  1873,  section  2942.  Section  2944  of  the 
same  Code  is  as  follows :  "Any  person  aggrieved  by  the 
taxation  of  a  bill  of  costs  may,  upon  application,  have 
the  same  retaxed  •  •  •  by  the  court  *  *  *  in 
which  the  proceeding  was  had,  and  in  such  retaxation 
all  errors  shall  be  corrected."  The  motion  was  bot- 
tomed upon  tMs  section^  and  was,  as  we  think,  in  proper 
form.  The  plaintiff  is  not  seeking  a  reversal  or  modi- 
fication of  the  judgment.  His  claim  is  that  the  costs 
were  improperly  taxed  by  the  clerk.  The  distinction 
here  attempted  to  be  drawn  is  quite  fully  pointed  out  in 
the  case  of  Fairburn  v.  Dana,  68  Iowa,  231.  See,  also, 
Allen  V.  Seward,  86  Iowa,  718.  Manifestly,  section  3154 
has  no  application. 

II.     Claim  is  also  made  that  the  motion  was  not 
filed  in  time.    The  judgment  was  rendered  at  the  Jan- 
uary term  of  the  district  court,  and  the  motion  was  not 
filed  until  the  second  term  thereafter.    The  con- 
2  tention  is  based  upon  the  proposition  that  this  is 

a  motion  or  petition  to  modify  a  judgment,  and 
that  it  should  have  been  made  on  the  second  day  of  the 
term  immediately  succeeding  the  one  at  which  the 
judgment  was  rendered,  as  provided  in  section  3156  of 
the  Code  of  1873.  We  have  already  determined  that 
this  is  not  such  a  motion  or  petition,  and  we  find',  upon 
an  examination  of  the  statutes,  that  no  time  has  been 
fixed  within  which  a  motion  to  retax  shall  be  filed.  As 
the  legislature  has  not  seen  fit  to  place  a  limit  upon  the 
time  within  which  such  motions  shall  be  filed,  nothing 
but  the  doctrine  of  laches  or  equitable  limitation 
seems  to  apply.  No  "hard  and  fast  rule"  shoujd  there- 
fore be  adopted,  but  each  case  should  be  determined 
upon  its  own  peculiar  facts.    In  the  case  of  Solomon  v. 
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McLennatiy  81  Iowa,  406,  we  held  that  a  petition  and 
motion  to  tax  attorney's  fees  in  an  attachment  suit, 
filed  more  than  a  year  after  the  judgment  was  rendered, 
and  aiter  it  had  been  paid,  should  not  be  allowed.  In 
that  case  it  was  ©aid,  however,  that  the  clerk  could  not, 
on  his  own  motion,  have  taxed  the  fees,  and  that  they 
were  ,not  taxed  because  of  oversight  of  the  person  who 
was  entitled  to  them.  There  is  no  showing  of  laches  in 
this  case,  and  no  equitable  reason  is  presented  as  a 
ground  for  denying  the  motion. 

III.    As  none  of  defendant's  witnesses  were  sub- 
poenaed, they  were  clearly  not  entitled  to  mileage. 
State  V.  Willis,  79  Iowa,  326.    It  also  api>ears  that  none 
of  them,  except  the  five  already  referred  to,  were 
3  sworn  or  used  upon  the  trial.     Are  these  wit- 

nesses entitled  to  fees  for  attendlance?  We  have 
held  that  when  a  witness  is  called  and  sworn,  and  has 
thus  placed  himself  under  and  subject  to  the  order  and 
direction  of  the  court,  he  is  entitled  to  fees  for  attend- 
ance. State  V,  Willis,  supra.  The  witnesses  in  this  case 
were  not  sworn,  and  did  not  subject  themselves  to  the 
order  of  the  court  They  were  not  required  to  attend, 
and  could  have  departed  at  pleasure.  They  were 
present  solely  at  the  defendant's  request,  and  defend- 
ant alone  is  responsible  to  them.  The  statute  (Code 
1873,  section  3814)  fixes  the  compensation  of  witnesses 
at  so  much  for  each  day's  attendance  upon  a  court  of 
record.  Ghenerally  speaking,  a  witness  is  one  who 
gives  evidence  in  a  court*  A  person  who  is  neither 
subpoenaed  nor  called  nor  used  upon  a  trial  is  not  a 
witness,  even  though  he  be  present  by  request  of  one  of 
the  parties.  If  one  who  has  not  been  subpoenaed  can- 
not hscve  mileage  taxed,  surely  such  a  one,  who  has 
neither  been  called  nor  sworn,  is  not  entitled  to  fees  for 
attendance.  Five  of  the  witnesses  whose  fees  are  asked 
to  be  re-taxed  were  used  by  the  plaintiff,  aud  their  fees 
for  attendance  were  paid  by  defendant  Plaintiff  shouM 
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be  taxed  with  these  fees,  amounting  to  thirty -eeven  dol- 
lars and  fifty  cents,  and  in  all  other  respects  the  order 
should  be  affirmed.— Modified  and  affirmed. 


The  Chancy  Park  Land  Company  v.   B.  B.  Hart, 
Appellant. 

Contracts:  lotteries.  That  the  subscribers  for  lots,  which  were  to 
be  divided  or  apportioned  among  them  in  such  manner  as  they 
should  decide,  made  the  apportionment  by  drawing  lots,  does  not 
prevent  the  promoters,  who  did  not  participate  in  or  suggrat  the 
manner  of  the  apportionment,  from  enforcing  the  contract  entered 
into  by  a  subscriber,  for  the  lot  drawn  by  him. 

RuLK  APPLIED.  Certain  lots  contracted  for  by  the  promoter  of  a 
packing  house  plant,  were  subscribed  for  under  an  agreement  to 
take  the  number  set  opposite  the  name  of  each  subscriber,  if  the 
packing  house  was  secured.  The  lots  were  to  be  apportioned  in 
such  manner  (as  subscribers)  may  decide.  At  a  meeting  called  by 
the  promoters  to  divide  the  lots  by  "method  ♦  ♦  ♦  to  be  deci- 
ded upon  by  a  vote  of  the  subscribers,*'  the  plan  of  one  of  the  pro- 
moters was  adopted;  the  other  promoters  taking  no  actual  part, 
and  all  having  announced  that  they  left  the  method  of  the  appor- 
tionment to  the  subscribers  The  subscribers*  names  were  drawn 
out  of  one  box,  and  the  numbers  of  the  lots  to  correspond  were 
drawn  out  of  the  other,  by  two  of  the  subscribers  agreed  upon. 
None  of  the  lots  were  worth  more  than  the  price  paid.  Held,  that 
the  apportionment  of  the  lots  was  by  the  subscribers  alone,  and 
the  method  was  not  a  lottery,  within  the  meaning  of  Code  1878, 
section  4048,  constitution,  article  8,  section  28,  prohibiting  lot- 
teries 

Appeal  from    Clinton  District   Court.  —  Hon.    P.  B. 
Wolfe,  Judge. 

Monday,  January  31,  1898. 

Action  to  foreclose  a  contract  for  the  sale  of  a  city 
lot      Decree   as   prayed,    and    defendant    appeaJa — 

Affirmed. 
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Frmik  W.  Ellis  and  L.  A.  Ellis  for  appellant. 
A,  P.  Barker  for  appellee. 

Ladd,  J. — In  the  early  part  of  1892,  W.  H.  Pearce, 
J.  H.  Dunhbam,  and  A.  P.  Barker  engaged  in  the  enter- 
prise of  Inducing  the  Iowa  Packing  Company  to  erect 
a  pork-packing  and  beef -killing  plant  at  Clinton,  Iowa, 
and  in  order  to  obtain  a  site  therefor,  and  to  pay  a 
bonus,  entered  into  a  contract  with  C.  11.  and  Mary  M. 
Aller  and  Lura  M.  Hall  for  the  purchase  of  ninety-six 
acres  of  land,  with  the  condition  that  the  gnantoris 
should  plat  the  west  sixty  acres  into  lots  and  streets, 
and  execute  an  agreement  for  the  conveyance  of  lots 
therein,  at  the  price  of  three  hundred  dollars  each,  to 
purchasers,  as  directed  by  the  grantees,  in  the  event 
that  two  hundred  and  twenty-five  were  sold.  Thesi* 
agreements,  or  contracts,  were  to  be  held  as  security  for 
the  payment  of  the  consideration.  The  grantors  agreed 
to  take  sixteen  lots  at  the  price  named,  and  indorse  the 
amount  upon  the  contract  of  sale,  and,  when  two  hun- 
dred and  twenty-five  lots  were  sold,  to  ccuivey  to  the 
promoters  the  east  thirty-six  acres,  and,  upon  the  pay- 
ment of  the  entire  balance,  to  assign  all  contracts,  and 
deed  all  unconveyed  lots,  to  the  -said  promoters,  Pearce, 
Dunham,  and  Barker.  Subscribers  for  the  purchase  of 
211  lots  were  procured,  on  the  condition  that  "the  under- 
signed, in  consideration  of  the  securing  of  such  plant, 
and  the  agreements  of  others  whose  names  are  sub- 
scribed hereto,  agree  to  take  the  number  of  lots  in  such 
proposedsub-divisionset  opposite  our  names;  •  •  ♦ 
said  lots  to  be  divided  or  apportioned  among  the  sub- 
scribers hereto  in  such  manner  as  thjey  may  decide;  each 
subscriber  to  have  one  vote  for  each  lot  purchased  by 
him;  and  this  agreement  not  to  be  l>inding  unless  a  con- 
tract  is  closed  with  said  Iowa  Packing  Company  for  the 
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erection  of  said  plant  substantially  in  accordance  with 
the  term©  of  said  written  propositionw"  A  meeting  of 
the  subscribers  was  called  by  the  promotere,  for  the 
purpose  of  dividing  or  apportioning  among  them  the 
l()t«;  and  it  was  stated  in  the  notice  that,  "according  to 
the  terms  of  subscription,  the  method  of  division  of  said 
lots  will  be  decided  upon  by  vote  of  subscribers.-^ 
Barker  called  the  meeting  to  order,  and  stated  its  object. 
Thereupon  a  president  and  secretary  were  selected. 
Methods  of  apportioning  the  lots  were  discussed  gei  - 
(*rally,  but  finally  that  suggested*  by  Barker  was 
adopted,  Dunham  answered  a  few  questions  asked  by 
persons  present,  and  Pearce  said  nothing.  It  was 
announced,  however,  that  the  promoters  wanted  noth- 
ing to  do  with  the  meeting,  and  left  it  entirely  in  the 
hands  of  the  subscribers;  and  the  eviden<?e  warrants 
the  conclusion  that  the  method  of  apportioning  the  lotfe, 
and  the  apportionment  thereof,  were  determined  upon 
and  carried  out  by  the  Subscribers  alone.  A  drawing 
committee  was  selected,  and  the  names  of  all  subscrib- 
ers placed  in  a  box,  and  the  number  of  the  lots,  with  the 
blocks,  put  into  another.  The  two  oldest  men  present 
were  then  required  to  lay  aside  their  spectacles,  that 
they  might  not  see,  and  one  drew  names,  and  the  other 
the  lots  to  correspond.  The  result  was  kept  by  the 
seci'etary,  aud  a  contract  of  sale  executed  by  the  Allers 
and  Hall  accordingly.  The  lots  varied  in  value,  though 
none  api)ear  to  have  been  worth  more  than  the  price 
l>aid.  The  defendant  was  so  unfortunate  as  to  secure 
one  with  a  ravine  passing  through  it  He  paid  the  first 
installment  of  one  hundred  dollars,  and,  failing  to  pay 
the  remaining  two  hundred  dollars,  this  action  was 
brought  to  foreclose  the  contract.  The  defenses  inter- 
posed are  that  the  methods  employed  in  distributing 
the  lots  constituted  a  lottery,  and  that  the  contract 
was  obtained  by  fraud. 
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I.  It  is  conceded  that  the  defendant' ©  contract  for 
the  purchase  of  the  lot,  if  in  pursuance  of,  or  in  promo- 
tion of,  a  lottery  scheme,  is  against  public  policy,  and 
cannot  be  enforced.  Guenther  v.  Dewien,  11  Iowa,  133; 
Seidenbender  v.  Charles,  8  Am.  Dec.  682,  and  notes;  13 
Am.  &  Eng.  Enc.  Law,  1187.  For,  if  a  transaction  is 
prohibited  by  the  statute,  a  contract  based  thereon  is 
void.  It  is  important,  then,  to  determine  what  is  a  lot- 
tery, such  as  is  prohibited  by  the  statute  and  constitu- 
tion. Section  28,  article  3,  Constitution  Iowa;  Code, 
1873,  section  4043.  The  word  has  not  acquired  a  tech- 
nical or  legal  significance  differing  from  that  of 
approved  usuge  in  the  language.  The  lexicographers 
are  agi'eed  that  a  distribution  of  prizes  by  lot  or  chance 
may  constitute  a  lottery.  'Worcester  and  the  American 
Cyclopedia  include  payment  of  a  consideration  for  the 
chance,  while  nearly  all  refer  to  it  as  a  scheme.  See 
U.  S.  V.  Olneij,  1  Deady,  461.  To  bring  the  transaction 
within  the  meaning  of  the  statute  prohibiting  lotteries, 
something  of  value  must  be  parted  with,  directly  or 
indirectly,  by  him  who  has  the  chance.  Yellowstone 
Kit  V.  State,  88  Ala.  196  (7  South.  Rep.  838;  16  Ann.  St 
Rep.  38,  and  extended  note);  Cross  v.  People,  18  Colo. 
321  (32  Pae.  Rep.  821).  The  authorities  uniformly  refer 
to  a  lottery  as  a  scheme.  Bishop  defines  it  as  "a  scheme 
by  which,  on  one's  i>aying  money,  or  some  other  thing 
of  value,  he  obtains  the  contingent  right  to  have  some- 
thing of  greater  value,  if  an  api>eal  to  chance,  by  lot 
or  otherwise,  under  the  direction  of  the  manager  of  the 
scheme,  should  decide  in  his  favor."  Bishop,  Statutory 
Crimes,  section  952.  The  accepted  definition  of  the 
court  of  appeals  of  New  York  is  found  in  Hull  v. 
Buggies,  56  N.  Y.  424,  approved  in  Wilkinson  v.  Gill^ 
74  N.  Y.  63  (30  Am.  Rep.  264) :  "Where  a  pecuniary  con- 
sideration is  paid,  and  it  is  to  be  determined  by  lot  or 
chance,  according  to  some  scheme  held  out  to  the  public, 
what  and  how  much  he  who  pays  the  money  is  to  receive 
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for  it,  that  is  a  lottery/'  In  Rothrock  v.  Perkhison,  61 
Ind.  39,  the  court  says:  "It  is  well  settled  in  this  state 
that  every  scheme  for  the  division  or  dispositioji  of 
pr(>I)erty  or  money  by  chance,  or  any  game  of  hazard, 
is  prohibited  by  law,  and  that  every  contract  or  agree- 
ment in  aid  of  such  a  scheme  is  void."  The  supreme 
court  of  Michigan  defines  a  lottery  as  a  *^heme  by 
which  a  result  is  reached  by  some  action  or  means 
taken,  and  in  which  the  result  of  man's  choice  or  will 
has  no  part,  nor  can  human  reason,  foresight,  sagacity, 
or  design  enable  him  to  know  or  determine  such  results 
until  the  same  has  been  accomplished."  People  v. 
Elliott,  74  Mich.  264  (16  Am.  St,  644).  So^  in  State  i\ 
Clarke,  %Z  N.  H.  329  (66  Am.  Dec.  723):  "Where  a  pecu- 
niary condition  is  paid,  and  4t  is  determined  by  lot  or 
chance,  according  to  some  scheme  held  out  to  the  pub- 
lic, what  the  pvarty  who  pays  the  money  is  to  have  for  it, 
or  whether  he  is  to  have  anything,  it  is  a  lottery,  within 
the  meaning  of  the  statute."  See,  also,  Lynch  v.  Bosen- 
thai,  144  Ind  Sup.  86  (42  N.  E.  Rep.  1103);  13  Am.  & 
Eng.  Enc.  I^iw,  1164.  It  thus  appears  that  there  must 
be  some  plan  or  scheme,  on  the  part  of  the  promoters  of 
the  entoqjrise  alleged  to  be  unlawful,  for  the  sale  or  dis- 
position of  proi)erty  by  lot  or  chance,  before  it  can  be 
said  to  have  the  character  of  a  lottery.  If  the  sale  is 
without  the  purpiKse  that  the  property,  or  any  part  of  it, 
shall  be  obtained  by  the  purchaser  through  chance,  and 
this  does  not  result  from  the  nature  of  the  transaction, 
then  it  is  not  so  tainted.  The  sale  of  the  lots  to  the  sub- 
scribers in  this  case  was  not  in  pursuance  of  any  design 
to  promote  a  lottery,  or  in  evasion  of  the  law.  Each  sub- 
scriber contracted, — as  he  had  the  right  to  do, — for  the 
purchase  of  one  or  more  of  the  lots,  with  the  under- 
standing that  they  should  be  apportioned  as  the  sub- 
scribers themselves  might  determine.  Having  agreed 
to  buy  before  the  land  was  platted, — ^induced  by  a  desire 
to  aid  an  enterprise  of  anticipated  advantage  to  the 
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city, — ^they  cancluded,  after  much  dfecussion,  and  th€ 
proposal  of  other  plans,  to  make  the  selection  by  draw- 
ing the  number  of  a  lot  and  name  from  different  boxes, 
at  the  same  time.  We  know  of  no  good  reason  why 
these  purchasers  did  not  have  the  right  to  divide  their 
property  or  that  contracted  for,  according  to  their  own 
notions  and  agreement.  We  have  discovered  no  author- 
ity denying  them  that  right,  but,  on  the  contrary,  it  i& 
recognized  in  CommomceaUh  v.  Manderjieldy  8  Phila. 
457;  2  Wharton,  Criminal  Law,  section  1891;  Yellow- 
stone Kit  V.  State,  supra.  Joshua  so  apportioned  the 
promised  land  among  seven  tribes  of  the  children  of 
Israel.  The  disciples  of  Christ  chose  Matthias  to  suc- 
ceed Judas  by  casting  lots.  Under  the  lavr^  of  this 
state,  the  right  to  an  office  is  determined,  when  there  is 
a  tie  vote,  by  the  same  method.  Code,  section  1169. 
There  was  nothing  in  the  transaction  opposed  to  good 
morals,  and  it  was  not  a  lottery,  within  the  meaning  of 
the  law.  Without  a  scheme  or  plan  to  distribute  bj 
chance,  on  the  part  of  the  promoters,  the  vital  part  of  a 
lottery  was  lacking.  The  evidence  fails  to  show  that 
any  fraud  was  practiced  as  to  this  defendant  The 
judgment  and  decree  of  the  district  court  is  affiemef. 


J.  A.  TouNo,  Appellant,  v.  F.  Stuart.  \^  ^ 

Justice  of  the  Peace:  appeal:  Ihmillilur,  Plaintiff  in  an  action  in 
a  justice's  court  may  at  any  time  before  judgment  reduce  his 
claim  below  the  amount  essential  to  the  appellate  jurisdiction  of 
the  district  court,  and  the  error  of  the  justice  in  rendering  judg- 
ment for  a  larger  amount  does  not  confer  appellate  juiisdiction 
upon  the  district  court. 

Appeal  from  Linn  District  Court. — Hon.  W.  G.  Thomp- 
son, Judge. 

Monday,  January  31,  1898 
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This  appeal  is  by  the  plaintiff  upon  a  certificate 
of  the  trial  judge. — Reversed, 

John  A.  Reed  for  appellant. 

Heims  &  Heims  for  appellee. 

Given,  J.— I.  The  certifioato  of  the  trial  judge  is, 
in  substance,  as  follows:  Plaintiff  brought  the  action 
claiming  of  the  defendant  the  sum  of  thirty-eight  dol- 
lars. The  trial  was  had  before  the  justice,  and  after  he 
lu»ard  the  evidence  the  defendant  gave  notice  of  appeal 
to  the  district  court,  and  filed  his  appeal  bond,  which 
was  approved  by  the  justice.  Thereui>on  plaintiff  filed 
a  remittitur  of  all  demands  sued  on  in  excess  of  twenty- 
four  dollars  and  ninety-nine  cents.  Thereupon  the 
justice  rendered  judgment  in  favor  of  plaintiff,  and 
against  the  defendant,  for  twenty-eight  dollars  and 
sixty  cents  and  costs.  The  justice  allowed  an  appeal  to 
the  district  court.  In  the  district  court  the  plaintiff 
filed  a  motion  to  dismiss  the  api>eal,  upon  the  ground 
that  the  amount  in  controversy  was  less  than  twenty- 
five  dollars,  which  motion  was  overruled;  and  the 
defendant  demanding  a  trial,  and  plaintiff  refusing  to 
introduce  any  testimony,  but  electing  to  stand  upon 
his  motion  to  dismiss,  the  court  rendered  judgment  for 
the  defendant,  and  against  the  plaintiff  for  the  costs. 
The  questions  of  law  certified  are  as  follows:  "(1)  The 
defendant  having  given  notice  of  appeal  and  filed  his 
appeal  bond  before  tihe  justice,  and  the  defendant 
having  filed  a  remititur  of  all  of  his  claim  in  excess  of 
the  sum  of  twenty-four  dollars  and  ninety-nine  cents, 
all  before  judgment  was  rendered  in  said  action,  there 
being  no  counter-claim,  and  the  justice  having  subse- 
quently rendered  judgment  in  favor  of  the  plaintiff  for 
twenty-eight  dollars  and  sixty  cents  and  costs,  did  the 
amount  in  controversy  exceed  the  sum  of  twenty-five 
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(lollare,  and  lias  this  court  jurtediction  to  entertain  said 
appeal?  (2)  Was  the  action  of  the  district  court  of 
Linn  county,  Iowa,  in  entertaining  the  appeal  and  over- 
ruling plaintiff's  motion  to  dismiss,  erroneous?''  It  will 
be  observed  that  the  defendant's  notice  of  appeal  and 
approval  of  his  bond  to  the  dietrict  court,  though  after 
the  justice  had  heard  the  evidence,  was  before  any 
judgment  had  been  rendered  in  the  case;  also  that  the 
plaintiflf  filed  a  remittitur  before  judgment  was 
rendered.  The  remittitur  wae  in  time,  and  by  it  the 
amount  demanded  was  reduced  to  twenty-four  dollars 
and  ninety-nine  cents,  and  therefore  the  case  was  not 
appealable  to  the  district  court.  In  view  of  the  remitti- 
tur, the  justice  had  no  authority  to  render  a  judgment 
for  more  than  the  amount  claimed.  That  the  justice 
erroneously  rendered  a  judgment  for  more  than  the 
amount  claimed,  does  not  change  the  fact  that  twenty- 
four  dollars  and  ninety-nine  cents  was  all  that  was 
being  claimed  in  the  action;  therefore  was  the  full 
amount  in  controversy.  We  think  plaintlfT's  motion  to 
dismiss  the  appeal  to  the  district  court  should  have 
been  su«tained,  and  that  the  first  question  cf^rtifiiNl 
must  be  answered  in  the  negative,  and  the  second  in 
the  affirmative. — Reversed. 


M.  Gensburo  v.  Marshall  Field  &  Company,  Appel- 
lant. 

Conrersion:    damages.    The  measure  of  damages  in  an  action  for 

property  converted  is,  in  the  absence  of  special  circumstances 

1    requiring  a  different  rule,  their  fair  market  value  at  the  time  and 

place  of  conversion,  with  interest,  and  not  their  cost  at  a  distant 

locality,  with  or  without  transportation  charges  added. 

Same.    If  it  appears  that  personal  property  converted  has  no  market 
1    value  at  the  place  of  conversion,  the  actual  value  may  be  shown. 

Evidence  of  partnership.    The  firm  of  B.  &  G.  was  in  business  at 
N.,  and,  several  months  before  its  failurt,  bought  merchandise 
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and  shipped  considerable  quantities  thereof  to  plaintiff,  at  seyeral 
different  places  where  they  were  sold  at  less  than  cost.  A  part  of 
the  goods  were  shipped  to  other  addresses,  although  all  were 
received  by  him.  At  one  place  he  sold  under  an  assumed  name, 
and  was  assisted  by  a  member  of  the  firm.    A  portion  of  the 

3  money  derived  from  such  sales  was  used  in  purchasing  the  goods 
in  controversy.  The  firm  had  a  store  at  D.  in  which  plaintiff  took 
a  great  interest.  When  asked  the  reason  of  the  sales,  he  said 
that  trade  was  dull,  and  they  were  closing  out  their  stock  at  M., 
and,  when  applying  for  a  license  v^  ith  B  ,  a  member  of  the  firm, 
to  sell  at  auction,  stated  that  he  was  in  partnership  with  B.  in  sell- 
ing out  the  goods.  HeUl^  that  an  inference  of  a  partnership  rela- 
tion between  plaintiff  and  B.  and  G.  might  be  drawn  from  such 
circumstances,  and  the  question  should  properly  have  been  sub- 
mitted to  the  jury 

Of  malick.  In  an  action  for  wrongful  seizure  of  goods  under  an 
execution  against  anotlier  firm,  testimony  by  plaintiff  that,  at  the 
8  time  he  brouglit  part  of  the  goods  from  defendant,  he  told  its 
credit  man  that  he  was  starting  business  at  N.,  was  admissible  as 
tending  to  show  defendant's  knowledge  that  the  purchase 
was  made  for  the  plaintiff,  rather  than  the  firm  of  B.  &  G  ,  and 
was  material  as  bearing  on  the  question  of  malice  in  making  the 
levy. 

Pleading:  malice.  An  allegation  in  a  petition  in  an  action  for  the 
conversion  of  property  levied  upon,  which  avers  that  the  acts  of 
tlie  sheriff  and  defendant  "were  done  for  the  purpose  of  oppress- 

4  ing  plaintiff,  and  compelling  him  to  surrender  his  property  «vith- 
out  receiving  compensation  therefor,"  sufficiently  charges 
"malice,"  although  the  word  is  not  expressly  used. 

Appeal  from  Dubuque  District  Court  —  Hon.  J.  L. 
HusTED,  Judge. 

Tuesday,  February  1,  1898. 

THEd<^feii(iant  obtained  judgment  against  A.  Gold- 
berg and  Blumonthal  &  Goldberg,  and,  on  November 
13,  1894,  caused  execution  to  be  issued  thereon;  later 
levied  on  the  good®  in  controversy.  Though  duly  served 
with  notice  of  plaiutiff'-s  ownership,  the  sheriff  sold  the 
goodls,  and  this  action  is  brought  for  damages  resulting 
from  their  conversion.  Trial  to  jury.  Judgment  for 
plaintiffs,  and  defendant  appeals.— 7?^ier5^rf. 
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Powers,  Lacey  &  Brown  for  appellant. 

Henderson,   Htird    &   Kiesel   and  Longtieville  & 
McCarthy  for  appellee. 

Ladd,  J. — In  actions  for  the  conversion  of  personal 
property,  where  no  special  circumstances  require  a 
diflPerent  rule,  the  mieasure  of  damages  i-s  the  fair  market 
value  of  the  property  at  the  place  and  time  of  con- 
version, with  interest  Brown  v.  Allen,  35  Iowa, 
1  306;  Gravel  v.  Clough,  81  Iowa, 274;  Thew  v. 
Miller,  73  Iowa,  742;  5  Am.  &  Eng.  Enc.  Law, 
40;  Eipley  v.  Davis,  90  Am.  Dec.  262,  and  note.  If  it 
appears  that  the  property  lias  no  market  value  at  that 
place,  then  the  actual  value  may  be  allowed  instead. 
Gere  v.  Insurance  Co.,  67  Iowa,  275;  Clements  v.  Rail- 
way Co.,  74  Iowa,  442.  In  the  last  case  such  value  was 
ajdjud'ged  established,  by  proof  of  the  price  for  which 
goods  were  sold;  and  it  has  been  held  that,  where  there 
is  no  home  market  for  goods,  the  measure  of  value 
is  the  foreign  market  price,  less  transportation  charges. 
C/.  P.  Railway  Co,  v.  Williams,  3  Oolo.  App.  526  (34  Pac. 
Eep.  731).  No  special  circumstances,  however,  take 
this  case  out  of  the  general  rule.  The  only  question  is 
whether  proof  of  the  cost  of  the  goods,  alleged  to  have 
been  converted,  in  Dubuque  and  Chicago,  and  of 
freight,  without  more,  furnishes  a  proper  basis  for  the 
estimate  of  value  at  New  Hampton,  the  place  of  con- 
version. Some  authorities  hold  that  evidence  of  the 
price  paid  for  merchandise,  shortly  before  or  after,  and 
when  in  substantially  the  same  condition,  without  pur- 
pose of  fixing  a  criterion,  is  competent  as  tending  to 
show  the  market  value.  Hoffman  v,  Conner,  76  N.  Y. 
121;  Hangen  v.  Hachemeister,  114  N.  Y.  566  (21  N.  E. 
Rep.  lO^k) ;  Parmenter  v,  Fitzvafrick,  135  N.  Y.  190 
(31  N.  E.  Rep.  1032);  Crampfon  v.  Marble  Co,,   60  Vt. 
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291  (15  Atl.  Bep.  153).  Whether  such  evidence  of  price 
at  or  in  the  vicinity  of  the  place  of  conversion  is  admiss- 
ible for  such  purpose  has  not  been  determined  by  this 
court;  but,  if  it  be  conceded  that  it  is,  it  would  not  follow 
that  eueh  cost  in  a  locality  several  hundred  miles  dis- 
tant, and  beyond  the  state,  would  alone  establish  the 
market  value.  At  the  most,  the  cost  of  the  goods  in 
controver.^y  would  only  have  a  tendency  to  show  the 
market  value  at  the  places  where  purchased,  and  would 
not  indicate  in  any  way  what  the  market  might  be 
at  New  Hampton.  Indeed,  it  often  occurs  that  goods 
are  rea<lily  saleable  in  one  locality  which  cannot  be  die- 
posed  of  at  another.  There  may  be  a  demand  for  many 
articles  in  a  large  city  for  which  the  people  in  the 
smaller  places  have  no  use,  and  vice  versa.  The  dis- 
trict court  instructed  the  jurj^  that  the  mai^ket  value 
at  New  Hampton  w^as  the  cost  of  the  goods  in  Chicago 
and  Dubuque,  with  freight  added.  Why  not  with 
freight  subtracted?  No  market  for  the  goods  at  New 
Hampton  being  shown,  as  well  conclude  the  value 
thereof  would  be  that  in  Chicago  and  Dubuque,  less 
transportation  for  their  return.  There  was  no  evidence 
that  the  goo<ls  were  staple  articles,  such  as  are  in  use 
everywhere,  nor  that  there  was  or  was  not  any  market 
at  New  Hampton,  nor  that  values  at  the  latter  place 
were  in  any  way  controlled  by  the  markets  of  Dubuque 
and  Chicago.  As  well  say  the  cost  price  of  any  other 
distant  city,  with  transportation  charges.  The  measure 
of  damages  cannot  be  left  to  mere  conjectui^e.  There  is 
no  basis  for  the  claim  that  value  would  be  the  cost  in 
Chicago,  with  transportation  charge*  added,  or  with 
them  subtracted.  Recovery  cannot  be  had  for  the  value 
of  goods  at  one  place  on  proof  of  what  they  are  worth 
at  another.  Many  circumstances  which  need  not  here 
be  enumerated  render  such  a  criterion  utterly  fal- 
lacious. No  excuse  appears  of  record  for  not  estab- 
lisliing  the  market  value  at  New  Hampton.    If  such 
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value  were  the  cost  of  the  goods,  with  freight  added, 
this  could  have  been  readily  shown;  but  the  mere  cost 
at  a  distant  locality,  with  or  without  transportation 
charges,  does  not  f umieh  a  proper  basis  for  estimating 
the  market  value  at  the  place  of  conversion. 

II.  The  court  held  the  evidence  insufficient  to 
warrant  a  finding  that  plaintiflf  was  a  member  of  the 
firm  of  Blumenthal& Goldberg.  That  issue  ought  to  have 

been  submitted  to  the  jury.    The  evidence,  with- 
2  out  giving  it  in  detail,  tended  to  show  that  said 

firm  was  in  business  at  New  Hampton,  and,  dur- 
ing several  months  before  its  failure,  had  bought  large 
quantities  of  merchandise  from  many  different  whole- 
sale houses,  and  re-shipped  considerable  quantities 
thereof  from  New  Hampton  to  the  plaintiff,  at  Gold- 
field,  Dows,  Thrall,  and  other  places,  where  he  had  sold 
for  les^.s  than  cost;  that  a  portion  of  the  good^  was 
shipped  to  other  addresses,  though  all  were  received  by 
the  plaintiflf;  that  he  made  the  sales  at  Goldfield,  under 
an  asvsumed  name,  and  was  assisted  there  a  part  of  the 
time  by  Goldberg,  a  member  of  the  firm,  and  used  a 
portion  of  the  money  derived  therefrom  in  purchasing 
the  goods  in  controversy;  that  at  Dows  the  firm  had  a 
store,  in  which  plaintiff  took  a  gi*eat  deal  of  interest, 
and  at  which  he  passed  the  most  of  his  time  when  there; 
that,  Avhen  asked  the  reason  for  the  sales,  he  remai*ked 
that  trade  was;  dull,  and  they  were  closing  their  stock 
at  New  Hampton;  and,  when  he  and  Blumenthal 
applied  to  the  mayor  for  license  to  sell  at  auction,  Blum- 
enthall,  in  plaintiff's  presence,  said  the  goods  belonged 
to  the  firm  of  Blumenthal  &  Goldberg,  which  they  were 
selling  there,  and  at  other  places;  and  thereupon  the 
plaintiflf  stated  that  he  was  in  partnership  with  Blum- 
enthal in  selling  out  said  stock  of  goods.  The  inference 
of  a  partnership  relation  is  not  inevitable,  but  might 
be  drawn  from  such  a  state  of  facts  if  established  by 
the  evidence.    If  he  was  in  partnership,  the  nature  of 
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the  transactioDs  in  which  the  firm  wa&  engaged  fur- 
nished a  contralling  motive  for  concealing  it  The 
goods  were  purchased  under  circumstances  indicating 
an  intention  never  to  make  payment  therefor.  Large 
quantities  were  unpacked,  put  in  other  boxes,  and  imme- 
diately re-shipped  to  the  plaintiff.  He  assumed  charge 
of  the  sales,  assisted  at  one  time  by  Goldberg,  and  at 
ajiother  by  Blumejithal.  Goods  recently  purchased 
were  sold  at  much  below  their  cost  He  certainly  knew 
the  nature  of  the  transactions  in  which  the  firm  was 
engaged,  and  he  spoke  of  its  business  as  though  he  had 
a  direct  interest  therein.  He  admitted  that  he  was  a 
partner  of  one  member  of  the  firm  in  handling  goo<ls 
shown  at  that  time  to  be  the  firm  proj)erty.  If  the  jury 
found  the  plaintiff  a  member  of  that  firm,  we  think  the 
finding  would  have  such  support  in  the  evidence,  as 
not  to  call  for  any  interference  by  the  court. 

III.  Gensburg  testified,  when  about  to  buy  a  part 
of  the  goods  in  controversy  from  the  defendant,  that  he 
told  the  credit  man  of  the  firm  he  "was  starting  business 
at  New  Hampton,  and  wanted  to  look  at  some  goods, 

and  would  pay  cash  for  them."  This  was 
3  admissible  as  tending  to   show   knowledge  of 

defendant  that  the  purchase  was  made  for  the 
plaintiff,  rather  than  for  the  firm  of  Blumenthal  & 
Goldberg,  and  was  material  as  bearing  on  the  question 
of  malice  in  making  the  levy.  The  information  was 
imparted  to  the  employe  of  the  defendant,  acting  within 
the  scope  of  his  employment;  and,  under  such  circum- 
stances, knowledge  of  the  agent  is  that  of  the  principaL 
Warhinio7i  i\  T^aiimnn,  2  G.  Greene,  420;  Jones  v.  Barn- 
ford,  21  Iowa,  217;  Thompson  v.  Ah) nil,  58  lowa^  419; 
Huff  V.  FarwelL  67  low^a,  298.  The  goods  were  still  in 
the  original  packages  at  the  railroad  depot  when  levied 
on,  so  that  defendant  was  advised  of  the  identity  with 
those  purchased. 
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IV.  It  fe  said  malice  is  not  alleged  in  the  petition^ 
nor  established  by  the  evidence.  The  use  of  the  word 
"malice'^  is  not  essential  in  charging  it,  but  language 
defining  or  dlescribing  it,  under  the  rules  of 
4  pleading,  is  quite  enough.  Even  if  it  be  conceded 
that  malice  cannot  be  inferred  as  a  conclusion 
from  the  defendant's  knowledge  of  plaintiff's  ownership 
of  the  property  prior  to  the  levy,  the  petition  also  alleges 
that  the  acts  of  the  sheriff  and  defendant  "were  done  for 
the  purpose  of  oppressing  plaintiff  and  compelling  him 
to  surrender  his  property,  without  receiving  compensa- 
tion therefor. ^^  This  is  a  very  good'  description  of  that 
evil  motive  termed  "malice."  Without  reviewing  the 
evidence  In  detail,  it  will  be  suflBcient  to  say  that  tliis 
issue  was  properly  left  to  the  determination  of  the  jury. 
The  instructions  announced  the  rules  of  law  familiar  in 
such  cases.  The  other  error  argued  will  not  be  likely  to 
arise  on  another  trial. — Keversed. 


Elizabeth  B.  Higgins,  Appellant,  v.  M.  E.  Dennis,  et  al.       IjJ*   ^ 

Mortgage  Prloritj:  recording:  Notice.  Where  the  vendee  of  land, 
on  the  day  on  which  it  was  conveyed  to  her,  executed  a  mortgage 
thereon  to  a  loan  company  for  a  part  of  the  price  and  also  a 
mortgage  to  her  vendor  for  the  balance,  and  such  deed  and  both 
mortgages  were  filed  for  record  on  the  same  day;  first,  the  mort- 
gage to  the  loan  company;  next,  the  deed  to  the  mortgagor;  and 
last,  the  mortgage  to  her  vendor,  such  mortgage  to  the  loan  com- 
pany was  entitled  to  priority,  in  the  absence  of  notice  otherwise, 
over  that  of  the  vendor,  the  holder  of  which  was  chargeable  with 
all  the  knowledge  the  record  imparted.  Distinguishing  Trust  Co. 
V.  Malby,  8  Paige,  861,  Turk  v.  b'unk^  68  Me.  18;  Galder  v.  Chap- 
ean,  52  Fenn.  St.  359. 

Appeal  from  Polk  District  Court. — Hon.  W.  F.  Conrad, 

Judge. 

Tuesday,  February  1,  1898. 
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Action  for  judgment  on  a  promieeory  note,  and  for 
decree  foi-eclosdng  a  mortgage  on  certain  i^eal  estate 
given  to  secure  said  note.  The  Iowa  Loan  &  Trust  Com- 
pnny  was  made  defendant,  as  claiming  -some  interest  in 
the  i)roperty  under  a  mortgage  which  plaintiff  allege«3 
18  junior  to  her  mortgage.  Said  defendant  company 
answei^ed,  setting  out  it^  mortgage,  denying  that  the 
plaintiff's  mortgage  is  superior  tliereto,  and  alleging 
that  it  is  junior  to  the  mortgage  of  the  defendant,  and 
asking  decree  accordingly.  Decree  was  rendered  in 
favor  of  said  defendant  company  as  prayed.  Plaintiff 
appeals. — Affirmed, 

Earle  £  Proutij  for  appellant. 

D.  F.  Wifter,  John  IL  Blair,  and  Dudley  £  Coffin 
for  appellee. 

Given,  J. — I.  The  sole  question  involved  in  this 
appi^il  is  as  to  which  of  said  mortgages  is  entitled  to 
priority.  There  is  no  dispute  as  to  the  facts,  and  they 
ai-e  substantially  as  follows:  One  A.  J.  Reashaw  owned 
the  mortgaged  property,  with  an  unsatisfied  mortgage 
thei-eon  to  the  New  England  Loan  &  Trust  Company  for 
thi^e  hundre<l  and  fifty  dollars,  and  a  mortgage  to  J.  K. 
and  W.  H.  Gilcrest  for  seventy-two  dollars.  On  the 
tenth  day  of  August,  1886,  ReaKhaw  sold  the  property 
to  the  defendant  Dennis  for  nine  hundred  and  fifty  dol- 
lai-s,  six  hundred  dollars  to  be  paid  in  cash,  suflicient  of 
which  was  to  be  applied  to  the  satisfaction  of  said  mort- 
gages to  the  New  England  Loan  &  Trust  Company  and 
to  J.  K.  and  \V.  H.  Gilcrest  For  the  balance  of  the 
purchase  price,  namely  three  hundi^  and  fifty  dollars, 
M.  E.  Dennis  was  to  execute  to  Reashaw  her  promissory 
note  secured  by  mortgage  on  the  premises.  To  procure 
the  amount  with  which  to  make  the  cash  payment,  M. 
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E.  Dennis  applied  to  the  Iowa  Loan  &  Trust  Company 
for  a  loan,  stating  in  her  application  that,  "to  secure 
the  same,  I  will  give  first  mortgage  on  the  following 
property,"  describing  that  in  controversy.  On  the  eaid 
tenth  day  of  August,  1886,  Reashaw  executed  a  deed 
for  said  property  to  M.  E.  Deniiis,  subject  to  said  two 
mortgages  to  the  New  England  Company  and  to  the 
Gilcrests,  "which  the  said  M.  E.  Dennis  is  to  assume 
and  agi-ees  to  pay."  This  deed  was  deposited  with  the 
Iowa  Loan  &  Trust  Company,  to  be  delivered  when  said 
two  existing  mortgages  were  satisfied.  On  that  day 
M.  E.  Dennis  executed  to  Reas:haw  the  promissory  note 
and  mortgage  sued  upon.  She  also,  on  that  day,  exe- 
cuted and  delivered  to  the  Iowa  Loan  &  Trust  Company 
the  mortgage  set  up  in  its  answer,  to  secure  the  loan  to 
her  of  six  hundred  dollars.  The  six  hundred  dollars 
were  applied  in  satisfaction  of  said  two  prior  mort- 
gages;, and  the  balance  thereof  paid  to  Reashaw.  Rea- 
shaw  knew  of  the  execution  of  the  mortgage  to  the 
defendaut  company,  and  consented  that  it  should  be 
a  finst  mortgage.  There  is  no  evidence,  however,  that 
said  defendant  company  knew  of  the  execution,  of  the 
mortgage  to  Reashaw.  These  three  instruments,  thuH 
executed  and  delivered  on  the  same  day,  were  each  filed 
for  record  on  that  day  and  in  the  following  order:  The 
mortgage  from  M.  E.  Dennis  to  the  Iowa  Loiin  &  Trust 
Company  was  filed  for  record  at  4  o'clock  and  fifty  min- 
ute.^  P.  M. ;  the  deed  from  Mr.  Reashaw  to  M.  E.  Dennis 
was  filed  for  record  at  4  o'clock  and  fifty-five  minutes 
P.  M. ;  and  the  mortgage  from  M.  E.  Dennis  to  A.  J.  Rea- 
shaw was  filed  for  record  at  5  o'clock  and  twenty-five 
minutes  P.  M.  Mr.  Heighton,  of  the  Iowa  Loan  & 
Trust  Company,  who  transacted  the  business  on  behalf 
of  the  company  iu  the  loan  to  M.  E.  Dennis,  took  said 
deed  and  the  mortgage  to  the  company  to  have  the 
proper  transfer  made,  and  to  file  the  same  for  record, 
lie  first  stopped  at  the  auditor's  ofl8ce  and  left  the  deed 
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to  have  the  transfer  made.  He  then  proceeded  to  the 
recorder's  office,  filed  said  mortgage  to  the  company 
for  record,  returned  to  the  auditor's  office,  obtained  the 
deed,  and  immediately  went  to  the  recorder's  office, 
and  had  it  filed  for  record.  It  was  in  this  manner  that 
the  mortgage  came  to  be  filed  for  record  five  minutes 
before  the  deed  vras  filed.  The  promissory  note  sued 
upon  is  an  ordinary,  negotiable  promissory  note,  dated 
August  10,  1886,  and  due  on  or  before  two  years  from 
date.  The  mortgage  securing  said  note  is  in  the  usual 
form.  Before  maturity  Reashaw  assigned  said  note 
and  mortgage  to  H.  T.  Harriett,  who  thereafter,  and 
before  maturity,  assigned  the  same  to  Benjamin  Hig- 
gins,  now  deceased,  and  through  whom  the  plaintiff 
became  and  now  is  the  owner  of  said  note  and  mortgage. 
II.  Plaintiff's  first  contention  is  that,  as  holder  of 
the  negotiable  note  sued  upon,  and  of  the  mortgage  as 
an  incident  tliereto,  she  is,  in  the  absence  of  proof, 
assumed  to  have  obtained  them  in  good  faith,  for  value, 
before  maturity,  and  that  she  is,  therefore,  not  charge- 
able with  the  knowledge  of  Reashaw,  nor  his  agree- 
ments, with  respect  to  the  defendant's  mortgage.  This 
claim  may,  for  the  purpose  of  this  suit  be  conceded ;  and, 
being  conced)ed,  the  question  of  priority  cannot  be 
determined  by  the  knowledge  or  agreements  of  Rea- 
shaw. The  two  mortgages  were  executed  and  delivered 
on  th  same  day,  but  it  does  not  appear  in  what  order; 
therefore,  the  question  of  priority  cannot  be  determined 
by  the  order  of  their  execution  and  dielivery.  No  refer- 
ence is  made  in  either  mortgage  to  the  other;  therefore, 
the  question  of  priority  cannot  be  determined  from  any- 
thing appearing  in  the  mortgages.  The  mortgage  to 
the  defendant  was  executed  to  secure  a  loan  of  bor- 
rowed money,  to  be  paid,  and  which  was  paid,  as  a  part 
of  the  purchase  price,  and  the  plaintiff's  mortgage  was 
executed  to  secure  the  balance  of  the  purchase  price; 
There  is  conflict  in  the  authorities  as  to  whether  each 
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may  be  regarded  ae  given  for  purchase  money,  but  we 
think  that  each  is  in  such  a  -sense  for  the  purchase  price 
that  neither  can  be  said  to  have  priority  on  that  ground. 
See  1  Jones,  Mortgages,  section  472;  Laidley  v.  Aiken^ 
80  Iowa,  112.  We  will  not  pursue  these  propositions 
further,  as  they  are  not  really  contentions  in  the  case. 
We  have  referred  to  them  to  show  that,  as  stated  by 
plaintiflf's  counsel,  "the  only  question  in  this  case  is 
whether  plaintiff  is  charged  Avith  the  knowledge 
imparted  by  the  recording  of  the  Iowa  Loan  &  Trust 
Company's  mortgage  prior  to  the  recording  of  the  deed 
placing  title  in  the  mortgagor."  It  is  plaintiff's  con- 
tention that  she  is  not  chargeable  with  knowledge  of 
anything  appearing  upon  the  record  prior  to  the  time 
the  deed  to  Miss  Dennis  was  filed  for  record,  namely 
4:55  p.  M.,  August  10,  1886.  It  is  argued  that,  if  the 
searcher  of  the  record  must  go  back  of  that  time,  he 
must  go  back;  indefinitely,  even  to  the  beginning  of  the 
record,  and  that  this  would  be  impractible,  if  not  impos- 
sible. In  support  of  this  contention,  cases  are  cited 
wherein  a  party  not  having  legal  title  executed  a  mort- 
gage which  was  placed  on  record  before  the  deed  by 
which  the  mortgagor  subsequently  acquired  the  legal 
title.  In  these  cases  it  was  held  that  one  purchasing 
subsequent  to  the  d^eed  conferring  the  legal  title  was 
not  charged  by  the  record  with  knowledge  of  the  mort- 
gage previously  recorde<l.  Of  these  cases  we  note  Tru^t 
Co.  V,  Malthij,  8  Paige,  361;  Tiirl-  v.  Funk,  68  Mo.  18; 
C alder  V.  Chapman,  52  Pa.  St.  359;  Jones,  Mortgages, 
section  471;  20  Am.  &  Eng..  Enc.  Law,  597.  These  cases 
are  not  in  point,  for  the  reason  that,  in  this,  Mi^is  Dennis 
had  the  legal  title  at  the  time  she  executed  and  delivered 
these  mortgages.  She  had  the  legal  title  for  the  reason 
that  the  deed  to  her  was  either  executefl  and  delivered 
prior  to  the  execution  and  delivery  of  the  mortgages  or 
contemporaneous  therewith.  The  rights  of  a  mortgagee 
to  after-acquired  by  title  is  not  in  vol  ved  in  this  case.  The 
VoT.  104T'i-  89 
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qnestion  before  us  ks  simplv  whether  the  plaintiff  is 
chargeable  with  knowknlge  of  what  appeared  upon 
the  record  in  the  chain  of  title,  only  from  the  hour  and 
minute  at  which  Miss  Dennis'  deed  wae  filed  for  record, 
or  from  the  diay  of  its  execution.  Authorities  are  cited 
in  which  it  is  said  that  the  searcher  need  only  go  back 
to  the  time  that  evidence  of  title  was  filed  for  record, 
but  surely  such  a  rule  should  not  apply  to  these  facts. 
Suppose  that  Mi«s  Dennis  had  withheld  her  deed  from 
record  for  several  days,  and  executed  a  third  mortgage, 
surely  that  mortgage  would  not  be  entitled  to  priority 
over  these,  based,  as  they  are,  upon  the  legal  title,  and 
recorded  after  that  title  had  been  acquired.  Miss  Den- 
nis was  not  required  to  file  her  deed'  within  any  speci- 
fied time,  nor  were  these  mortgagees  required  to  with- 
hold their  mortgiiges  from  r€K*ord  until  her  deed  was 
recorded.  Appellant  quotes  from  20  Am.  &  Eng.  Enc. 
Law,  597,  as  follows:  "The  rule  that  a  recorded  instru- 
ments imparts  constructive  notice  must  be  limited  to 
these  instrnnients  recorded  after  the  grantor  therein 
acquires  the  title  to  the  property  thereby  conveyed. 
To  hold  otherwise,  by  imposing  upon  a  subsequent 
purchaser  the  duty  of  examining  the  records  indefi- 
nitely, would  militate  against  the  practical  advant- 
age of  the  recording  system."  This  statement  of 
the  rule  is  in  harmony  with  our  recording  acts, 
and  under  it  the  plaintiff  is  charged  with  whatever 
knowledge  the  record  imparted  back  to  the  time 
the  title  was  accjuired,  and  not  to  the  hour  and 
minute  at  which  the  evidence  of  the  title  was  filed 
for  record.  By  recording  the  deed,  it  was  shown 
that  Mi8s  Dennis  acquired  title  on  the  tenth  day  of 
August,  1886.  Now,  as  Miss  Dennis  might  incumber 
the  property  after  acquiring  title,  and  before  filing  her 
deed  for  record,  a  diligent  searcher  would  inquire  back 
to  the  date  of  the  deed.  If  this  deed  had  not  been  filed 
for  several  days  after  its  date,  a  searcher,  advised  by  the 
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record  of  its  date,  would  surely  have  examined  back  to 
that  date  for  the  incumbrances  from  her.  Such  trans- 
actions as  those  under  consideration  are  of  common 
occurrence,  and  it  is  not  requiring  too  much  of  search- 
ers for  the  chain  of  title  that  they  shall  not  stop  at  the 
day  and  hour  at  which  the  evidence  of  title  was  filed  for 
record,  but  go  back  to  the  date  of  that  title  as  shown  by 
the  record.  Such  a  rule  is  in  harmony  with  reason.  The 
recording  act  has  support  in  the  authorities,  and  does 
not  require  anything  that  is  impracticable  or 
impossible. 

Applying  this  rule  to  the  case  under  consideration, 
the  plaintiflf  is  chargeable  with  all  the  knowledge  that 
the  record  imparted  with  respect  to  this  claim  of  title, 
back  to  the  time  that  the  title  was  acquired  by  the  deed 
to  Miss  Dennis.  The  deed  was  filed  for  record  on  the 
day  of  its  date,  and,  while  the  hour  of  its  filing  appears, 
there  is  nothing  to  show  at  what  hour  of  that  day  it 
w^a^s  executed  and  delivered.  While  it  may  be  said  that 
the  law  takes  notice  of  fractions  of  days  as  to  the  time 
of  filing  instruments  for  record,  the  general  rule  that 
the  law  takes  no  notice  of  fractions  of  days  applies  to 
the  execution  of  dieeds  and  mortgages^  where  the  hour  of 
their  execution  does  not  appear.  The  rule  requiring  a 
searcher  to  go  back  to  the  time  of  the  execution  of  this 
deed,  and  it  not  appearing  at  whut  hour  of  the  tenth 
day  of  August,  1886,  it  was  executed,  diligence  required 
that  he  should  examine  as  to  all  the  hours  of  that  day. 
In  other  words,  under  the  facts  of  this  case,  the  plaintiff 
is  chargeable  with  all  the  knowledge  with  respect  to 
this  chain  of  title  that  the  records  of  August  10,  1886, 
imparted,  for  that  day  as  well  as  thereafter.  Thus 
charged,  the  plaintiff  muist  be  held  to  have  had  knowl- 
edge of  defendant's  mortgage.  6ur  conclusion  is  that 
the  decree  of  the  district  court  is  correct,  and  it  is 
therefore  affirmed. 
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L.  W.  Names  v.  The  Union  Insubanoe  Company, 
Appellant. 

Concnrrcnt  Insurance:  fraud:  An  insurance  company  cannot  com- 
plain in  an  action  upon  a  policy  issued  by  it,  that  one  \^hose 

8  property  has  been  destroyed  by  fire,  placed  additional  insurance 
upon  it  with  another  company,  and  at  the  time  of  his  application 
therefor,  stated  that  the  property  was  not  insured,  where  there  was 
no  limitation  in  defendant's  policy  as  to  concurrent  insurance, 
since  such  misrepresentation  was  not  a  fraud  upon  the  defendant. 

Efldence:    offkk  of  proof  of  loss.    That  the  proof  of  loss  was 

offered  in  evidence  in  an  action  upon  an  insurance  policy,  both 

2    for  the  purpose  of  showing  that  it  was  made  and  as  tending  to 

show  what  articles  were  lost,  and  their  value,  is  not  prejudicial  to 

the  defendant  company. 

Same.    A  witness  who  testifies  that  he  was  at  a  certain  house  on  the 
evening  before  it  was  destroyed  by  fire,  may  state  that  he  had 
4    heard  that  it  was  said  that  he  burned  the  property,  where  in  an 
action  on  the  policy  the  insurance  company  alleged  that  the  plain- 
tiff had  burned  the  house,  or  caused  it  to  be  burned. 

Same.  A  witness  who  visited  a  house  some  days  before,  and  also  on 
the  evening  it  was  destroyed  by  fire,  may  testify  whether  she  saw 
8  anything  to  indicate  that  there  was  less  property  in  the  house  on 
that  evening  than  on  her  former  visit,  when  the  insurance  com- 
pany alleged  that  the  plaintiff  removed  some  of  his  property 
from  the  house,  before  the  tire. 

Witness:    Competency.    One  formerly  in  the  mercantile  business, 

although  for  some  years  retired,  may  testify  in  an  action  upon  an 

7    insurance  policy  as  to  the  value  of  articles  destroyed,  ana  the  fact 

that  he  is  not  actually  engaged  in  trade,    v\hile  affecting  the 

weight  of  his  evidence,  is  not  ground  for  excluding  it. 

Plea  and  rROOF:  AmendmenL  Testimony  may  be  given  of  the 
value  of  an  article  destroyed  by  fire,  but  not  included  in  the  proof  of 

6  loss,  in  an  action  on  the  policy,  since  the  plaintiff  has  the  right  to 
amend  to  conform  to  the  proof. 

Remotenhss.  Evidence  that  it  was  more  expensive  to  ship  law  books 
by  mail  than  by  express,  and  that  plain  iff  had  received  no  law 

7  books  by  express,  is  too  remote  to  show  that  plaintiff  had  not 
received  law  books  by  mail. 
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New  Tri^l:  nkwly  discoveked  evidence  TestJmony  of  plaintiff 
that  he  had  bought  books  in  the  fall  of  18^0  is  not  such  a  surprise 
to  defendant  as  to  allow  him  a  new  trial  to  present  newly  discov- 
l  ered  evidence  contradicting  such  statement,  where  on  a  previous 
trial  plaintiff  had  testified  that  he  purchased  books  after  the 
spring  of  1890,  and  counsel  for  defendant  had,  before  the  trial, 
read  depositions  to  that  effect,  and  defendant  had  piesented  evi- 
dence on  the  trial  as  to  the  purchase  of  such  books. 

Appeal:    conflicting  evidbnce.    A  verdict  based  upon  conflicting 
9    testimony  will  not  be  disturbed  on  appeal,  when  it  has  evidence  to 
support  it. 

Appeal  from  Wright  District  Court. — Hon.  P.  B.  Bird- 
SALL,  Judge. 

Wednesday,  Fbbbuabt  2, 1898. 

Action  to  recover  on  a  policy  of  inauramce  issued 
by  the  defendant  to  the  plaintiflf,  insuring  peit^nal 
property  contained  in  a  certain  d^welling  house  in  the 
city  of  Fort  Dodge  agaiu'St  lo®s  or  damage  by  fire  in 
the  sum  of  one  thousand  dollars.  Plaintiff  alleges 
a  total  loss  of  said  property  by  fire  on  the  night  of  Feb- 
ruary 15,  1892;  that  he  made  proofs  of  loss,  and  other- 
wifie  complied  with  the  terms  of  the  policy;  that  the 
property  was  of  the  value  of  three  thousand  five  hun- 
dred dollars;  and  that  defendant  has  paid  no  part  of 
eaid  losB.  He  asks  judgment  for  one  thousand  dollars, 
with  interest  Defendant  answered,  admitting  theexe- 
cution  of  the  policy,  that  no  jmrt  of  the  alleged  loss  had 
been  paid  by  it,  and  pleading  in  defense,  in  substance, 
as  follows:  That  the  policy  was  procured  by  fraud,  and 
by  concealment  of  the  amount  of  insurance  which  plain- 
tiff had  upon  his  property  at  the  time  of  taking  out  his 
policy;  that  the  plaintiflf  made  a  false  and  fraudulent 
schedule  of  the  pretended  property  destroyed;  that  the 
proi>erty  had  been  removed'  before  the  fire*  and  that 
the  building  was  set  on  fire,  or  procured  to  be  set  oa 
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fire,  by  the  plaintiff.  Verdict  and  judgment  were  ren- 
dered in  favor  of  the  plaintiff  for  the  amount  claimed. 
Defendant  appeals. — Affirmed, 

Yeoman  &  Kenyan  and  McVey  &  Cheshire  for 
appellant. 

B.  M.  Wright  and  T.  M.  Healy  for  appellee. 

Given,  J. — ^I.  Defendant  moved  for  a  new  trial 
npon  the  ground^  among  others,  of  newly  discovered 
evidence,  and  now  complains  of  the  overruling  of  its 

motion  as  to  that  ground.  Among  the  property 
1  insured  is  "printed  books."     Plaintiff  asks  to 

recover  for  books  claimed  to  have  been  destroyed, 
including  twenty-four  volumes  and  index,  Encyclopedia 
Britannica,  two  hundred  and  forty  dollars,  and  a  large 
number  of  law  books.  In  support  of  its  motion  the 
defendant  filed  the  affidavit  of  two  of  its  counsel  to  the 
effect  that  on  the  trial  of  the  case  of  Names  r.  Dwelling- 
House  Ins,  fo.,  95  Iowa,  642,  previously  had,  based  upon 
the  same  loss,  plaintiff  testifieil  that  he  bought  no  law 
books  after  the  spring  of  1890,  and  that  they  were  sur- 
prised by  his  testimony  on  this  trial  that  he  had  bought 
thirty  or  thirty-two  law  books  of  Oallaghan  &  Co.,  of  Chi- 
cago, in  the  fall  if  1890.  They  produced  the  affidavits  of 
Willis  E.  Thoraa>s  and  of  W.  H.  Woodward,  of  Callaghan 
&  Co.,  and  of  Frederick  B.  Smith,  of  A.  C.  McQurg  & 
Co.,  book  dealers  in  Chicago,  tending  to  show  that  plain- 
tiff did  not  buy  books  of  either  of  said  houses  in  the  fall 
of  1890.  On  said  former  trial  it  was  shown  that  some 
of  the  books  claimed  to  have  been  destroyed  were  not 
published  until  after  the  spring  of  1890.  On  this  trial 
'  plaintiff  testified  to  having  purchased  the  Encyclopedia 
Britanniea^  with  the  index,  and  thirty  or  thirty-two 
volumes  of  law  bookvS,  from  said  dealers,  in  the  fall  of 
1890,  and  that  he  had  them  sent  to  his  lodgings  in  the 
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city,  from  whence  he  brought  them  to  hif^  home.  In 
resistance  of  the  motion,  plaintiff  shows,  by  his  own  affi- 
davit, into  which  he  copies  from  the  record  of  the  former 
trial  extracts  of  his  testimony,  to  the  effcK^t,  that  he 
tei^ified  that  he  did'  purchase  "quite  a  good  many  books 
in  Chicago  after  the  spring  of  1890."  He  further  shows, 
by  the  aflftdavit  of  one  of  his  counsel  that,  about  ten  da;ys 
before  the  commencement  of  the  trial  of  this  case, 
counsel  for  defendant  read  the  depositions  of  Mrs. 
Hayes  and  her  daughter,  taken  and  filed  in  this  case 
by  the  plaintiff,  in  which  they  testified,  in  subs-tance, 
that  a  brother  of  the  plaintiff  roomed  with  them  in 
OMeago;  that  plaintiff  lodged  with  them  for  a  time  in 
1890,  and  that  while  there  a  lot  of  books  were  brought 
to  their  house  and  placed  in  the  parlor;  that  plaintiff 
opened  said  books;  that  they  saw  twenty-five  volumes 
of  the  Encyclopedia  Britannica  among  them,  and  about 
thirty  law  books.  It  api>ears  that  defendant  took  and 
used  on  this  trial  a  deposition  of  said  Smith,  of  McClurg 
&  Co.,  as  to  the  value  of  the  Encyclopedia  Britannica; 
and  of  said  Thompson,  of  Callaghan  &  Co.,  that  plaintiff 
purchased  McClain's  Code  and  Digest,  May  7,  1890,  and 
that  their  books  did  not  show  any  later  purchases 
by  him.  In  view  of  said  extracts  from  plaintiff's  former 
testimony,  we  think  the  conclusion  warranted  that  he 
testified  on  that  trial  to  the  purchase  of  books  after  the 
spring  of  1890.  This  conclusion  is  strengthened  by  the 
fact  that  the  defendant  took  the  deposition  of  said 
Smith  and  Thompson.  For  this  reason,  and  the  further 
fact  that  defendant's  counsel  had  read  the  deposition  of 
Mrs.  Hayes  and  her  daughter  ten  days  prior  to  this  trial, 
they  should  not  have  been  surprised  that  the  plaintiff 
testified  as  he  did  concerning  the  purchase  of  the  books 
in  the  fall  of  1890.  With  this  state  of  the  record,  we 
think  the  district  court  might  properly  hold  that  the 
newly -discovered  evidence  was  merely  cumulative,  and 
that  the  defendant  had  not  shown  reason  for  surprise, 
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or  the  exercise  of  dJiligence,  and  that,  therefope,  a  new 
trial  should  not  be  granted  on  the  ground  of  newly-dis- 
covei^ed  evidence. 

II.  The  record  shows  that  plaintiff  offered  in  evi- 
dence the  proof  of  los»,  identified  as  furnished  to  the 
defendant,  to  which  is  alUxched  a  list  of  the  articles 
claimed  to  have  been  lost,  with  the  value  of  each,  aggre- 
gating three  thouisaud  four  hundi-ed  and  fifty-four  dol- 
lars. Upon  inquiry  by  defendant's  counsel  as  to  the 
purpose  for  which  thi^  offer  was  made,  counsel  for  plain- 
tiff answered  an  follows:  "I  offer  this  for  several  pur^ 
poses,  one  of  which  is  that  the  several  items  contained 
in  this  exhibit  have  been  identified  as  the  items  (rf 
goods,  etc.,  that  were  destroyed  in  the  fire,  and  the 
reasonable  market  value  of  the  same  at  the  time,  and 
as  enumerating  and  describing  the  several  articles  lost 
in  the  fire.  That  is  one  of  the  purposes.  The  other  is, 
of  coui^e,  to  show  that  such  proof  was  given.'' 
2  Defendant  objected  as  incompetent,  immaterial, 

and  irrelevant,  which  objection  was  overruled, 
the  court  remarking:  "It  is  not  to  be  taken  by  the  jury 
as  establishing  a  distinct  fact  in  relation  to  the  cause 
or  origin  of  the  fire.-'  Thereupon  the  proof  of  loss  was 
read  to  the  jury.  Defendant's  counsel  contend,  upon 
the  authority  of  numerous  cases  cited,  that  the  proof  of 
loss  was  only  admissible  for  the  purpose  of  showing 
that  it  was  fui'nished  to  the  defendant,  and  that  it  was 
not  competent  e\idence  to  establish  any  of  the  matters 
stated  therein.  This  statement  of  the  law  is  not  dis- 
puted, and  therefore  we  do  not  refer  to  the  authorities. 
It  appears  that  a  copy  of  the  proof  of  loss,  including  tho 
schedule  of  articles,  and  the  value  of  each,  was  set  out  in 
the  petition,  and  that,  previous  to  this  offer,  plaintiff 
had  been  examined  at  length  with  reference  to  the  items 
and  values  shown  in  that  schedule.  Now,  if  plaintiff 
had  produced  and  identified  e  copy  of  this  schedule  as 
a  correct  statement  of  the  articles  lost,  and  of  the  value 
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of  each, — the  articles  being  numerous, — that  copy, 
thus  verified,  would  have  been  admissible,  as  tending  to 
show  wikat  articles  were  diestroyedj,  and  their  value. 
Now,  according  to  the  statement  of  plaintiff's  counsel, 
this  exhibit  (the  schedule)  was  offered  because  it  had 
been  identified  sb  to  the  item&  of  goods  destroyed,  and 
as  giving  the  value  thereof.  While  it  would  have 
avoided  confusion  to  have  offered  the  proof  of  loss,  to 
show  that  such  proof  was  given^  and  to  have  separately 
offered  the  schedule  as  identified  by  the  plaintiff  in  his 
evidence,  yet  we  think  no  prejudice  could  have  resulted 
from  the  offer  being  made  as  it  was.  The  proof  of  loss 
was,  as  stated,  offered  "to  show  that  such  proof  was 
givea,"  audi  the  schedule  attached  was  offered  to  show 
what  property  had  been  destroyed,  and  its  value,  for  the 
i^eason  that  it  had  been  testified  to  by  the  plaintiff  as  a 
c<HTect  schedule  of  the  lost  property,  and  its  value,  and 
not  as  proof,  independent  of  his  testimony,  of  the  prop- 
erty lost,  and  of  its  value.  If  defendant  d^esired  that 
the  purposes  of  the  offer  should  have  been  more  clearly 
presented  to  the  jury,  am  instruction  to  that  effect 
should  have  been  asked.  We  think  the  defendant  was 
not  prejudiced  by  the  offer  as  made. 

III.  Defendant  assigns  and  discusses  several  rul- 
ings of  the  court  in  taking  testimony,  as  erroneous.  A 
Miss  Griffin,  having  testified  that  she  was  in  plaintiff's 
house  two  or  three  weeks  before  the  fire,  and 
3  also  on  the  evening  of  the  fire,  was  asked  to  say 
whether  on  that  evening  she  saw  anything 
to  indicate  that  there  was  less  property  in  the 
house  than  there  was  at  the  time  of  her  former 
visit.  This  was  objected  to^  and  the  objection 
overruled;  and  it  is  urged  that  the  evidence  was 
incompetent  and  immaterial,  because  there  was  no 
claim  that  plaintiff  had  changed  the  contents  of 
his  house  between  the  two  visits.  It  was  claimed 
thjit  Names  had  removed  some  of  his  property  from  the 
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house  before  the  fire.  This  evidence  was  competent  to 
rebut  that  contention.  One  McCaffrey,  witness  for  th^ 
plaintiflf,  who  had  been  at  the  house  with  the  others  on 
the  evening  before  the  fire,  was  a-sked  if  he  had  heard 
that  it  had  been  said  in  this  case  that  he  burned  the 
property,  to  which  he  answered  that  he  had.    In 

4  view  of  his  testimony  as  to  how  he  came  to  be 
at  the  house,  and  the  claim  of  the  defendant  that 

plaintiflf  had  burned,  or  caused  to  be  burned,  we  think 
there  was  no  prejudice  to  defendant  in  p<^rmitting  this 
answer.  Mrs.  Sherman,  who  had  testifiiNi  as  to  the 
articles  destroyed!,  stated  that  there  were  "three  feather 
beds, — only  two  in  the  proof  of  loss."  She  was  asked 
what  the  one  not  in  the  proof  of  loss,  was  worth,  to 
which    she    answered,    "About    ten    dollars.^ 

5  Defendant's   objection   that   the   question   was 
immaterial  was  properly  overruled,  as  plaintiflf 

had  a  right  to  amend  to  conform  to  the  proofs.  One 
Julius  was  examined  as  to  the  value  of  articles  claimed 
to  have  been  lost.  It  is  contended  that,  as  he  said  he 
had  not  been  in  the  mercantile  busim^s  for  about  eleven 
years,  he  was  not  comi>etent  to  testify  to  values,  and 
that  the  court  erred  in  not  sustaininjj  defendant-^ 

6  motion  to  strike  his  evidence.    While  that  state- 
ment would  go  to  the  weight  to  be  given  to  his 

evidence,  it  was  no  ground  for  excluding  it.  Defendant 
oflfered  in  evidence  certain  sections  of  the  United  States 
statutes,  as  to  the  weight  of  books  receivable  for  car- 
riage in  the  mails,  and  the  rate  of  postage  chargeable 
thereon.  This  evidence  was  oflfered,  in  connection  with 
certain    other  evidence   introduced    as   to   the 

7  weight  of  law  books,  and  the  rate  of  express 
charges  thereon,  for  the  purpose  of  showing  that 

their  shipment  by  mail  would  be  more  exi>ensive  than 
by  express.  Evidence  was  also  introiludceil  tending 
to  show  that  plaintiflf  did  not  receive  books  by  express. 
This  evidence  was  oflfered  to  sho^w  that  plaintiflf  did  not 
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recttye  law  books  through  the  mail.  It  was  too  remote 
for  that  purpose,  and  there  was  no  error  in  excluding 
it  Other  errors  assigned  upon  rulings  in  taking  the 
testimony  are  not  argued,  and  therefore  will  not  be 
considered.  We  discover  no  prejudicial  errors  in  the 
rulings  on  evidence. 

IV.  We  next  notice  defendant's  contention  that 
this  policy  was  procured  by  fraud-  This;  contention 
rests  upon  the  following  facts:  On  the  thirty-first  day 
of  Deceml)er,  1891,  this  policy  was  issued  for  one  thou- 
sand dollars,  plaintiff  then  having  insurance  in  another 
company  for  one  thousand  dollars.  In  January  follow- 
ing he  took  out  an  additional  one  thousand  dollars  on 
the  same  property,  in  the  Home  Insurance  Company. 
The  agent  through  whom  that  policy  was  taken  testifies 
that  plaintiff  told  him  that  he  had  no  other  insurance 

on  the  property.  If  this  false  statement  was 
8  fraudtilent,  it  was  against  the  Home  Insurance 

Company,  and  not  this  defendant.  There  is  no 
provision  in  defendant's  policy  limiting  as  to  concur- 
rent insurance.  The  only  provisions  are  that  in  case 
of  loss  the  plaintiff  shall  state  "all  other  insurance 
covering  any  of  said  property;^'  also,  that  this  company 
shall  not,  "under  any  cireuinstances  whatever,  be  liable 
for  a  greater  portion  of  any  loss  upon  the  property 
described  in  this  policy  than  the  sum  hereby  insured 
bears  to  the  whole  sum  insured  thereon,  whether  such 
other  insurance  be  by  specific  or  by  general  or  by  float- 
ing policies,  or  whether  such  other  insurance  be  valid 
or  not,  and  without  reference  to  the  solvency  of  other 
insurance  companies."  In  view  of  the  terms  of  this 
policy,  we  do  not  think  that  the  additional  insurance, 
though  procured  by  misrepresentation,  was  a  fraud 
upon  this  defendant. 

V.  The  defendant's  further  contention  is  that  the 
verdict  is  contrary  to  the  evidence,  and  was  the  result 
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of  passion  and  prejudice.    Defendant's  contention  as  to 
the  origin  of  the  fire,  the  removal  of  the  furniture 
9  from  the  building,  that  furniture  claimed  to  be 

lost  was  never  in  the  building,  that  the  building 
would  not  contain  the  furniture  and  library  clainoLed  to 
have  been  lost,  and  that  plaintiff  did  not  have  all  the 
books  claimed  in  the  schedule,  are  all  involved  in  the 
inquiry  as  to  the  sufficiency  of  the  evidence  to  sustain 
the  verdict.  The  evidence  is  voluminous,  covering  more 
than  two  hundred  and  fifty  closely  printed  pages  of 
abstract  We  will  not  consume  the  space  neceseaxy  to 
set  out  or  discuss  this  evidence,  but  rest  our  conclusion 
upon  the  careful  examination  which  we  have  given  it 
There  is  certainly  much  warrant  in  the  evidence  for  the 
argument  that  defendant's  counsel  make  against  the 
justness  of  this  verdict,  especially  as  to  the  amount  of 
property  claimed  to  have  b(»en  in  the  house  at  the  time 
of  the  fire.  There  is  force  in  the  argument  that  the 
dimensions  of  the  house  were  not  sufficient  to  contain 
all  the  furniture  claimed  to  have  been  therein,  and  that 
the  libra rj'  room  was  too  small  to  contain  the  "over 
one  hundred  volumes  of  miscellaneous  books''  and  the 
two  hundred  and  fifty  or  more  volumes  of  law  books." 
It  is  not  contended  in  argument  that  the  maitters  alleged 
as  defen^se  were  not  properly  submitted  to  the  jury,  and, 
while  we  might  find  differently  as  to  the  amount  of 
property  lost,  we  cannot  say  that  the  verdict  of  the 
jurj^  is  without  evidence  to  sustain  it.  The  evidence 
as  to  the  amount  of  proi)erty  in  the  building  at  the  time 
of  the  fire  was  conflicting.  It  was  the  province  of  the 
jury  to  settle  this  conflict,  and  this  they  have  done  by 
Ending  with  the  plaintiff.  Under  the  oft-repeated  decis- 
ions of  this  court,  wo  cannot  say  that  the  verdict  is  con- 
trary to  the  evidence.  Our  conclusions  ui>on  the  whole 
record  is  that  the  judgment  of  the  district  court  should 

be  AFFIRMED. 
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Hblbn  Farrar,  Appellant,  v.  T.  S.  Farrar,  Defend- 
ant, Fred  Stuart,  Appellant. 

AtlMney  and  Client:  alimony.  Defendant  was  desirous  of  procur- 
ing a  divorce  from  his  wife  (an  appellant  herein),  but  was  ad\  ised 
by  appellant  S  an  attorney,  that  he  could  not  get  it.  He  then 
induced  his  wife  to  apply  for  a  divorce,  on  the  promise  that 
she  should  have  one  thousand  dollars  alimony.  Appellant  S.  was 
acting  as  her  attorney,  but  was  to  be  paid  for  his  services  by 
defendant  A  divorce  was  granted  appellant,  and  one  thousand 
dollars  alimony  was  awarded  her  as  agreed  upon.  On  the  same 
day  appellant  S.  procured  a  marriage  license  for  defendant  and 
one  M.  F.,  who  was  to  pay  the  alimony,  which  was  paid,  when  the 
marriage  was  consummated,  by  M.  F.  indorsing  a  draft  for  the 
amount,  and  turning  it  over  to  appellant  S.  Held^  that  appellant 
S.  was  liable  to  appellant  for  the  whole  amount  of  the  one  thou- 
sand dollars,  less  court  costs,  and  could  not  pay  any  part  of  it  on 
defendant's  order,  or  retain  any  part  as  attorney's  fees.  None  of 
such  money  can  be  diverted  to  the  use  of  the  husband,  or  the 
payment  of  his  creditors,  although  he  has  assigned  certain 
accounts  to  his  second  wife  to  secure  the  payment  of  money 
adTanced. 

Aj^eal  from  Linn  District  Court. — Hon.  William  G. 
Thompson,  Judge. 

Wednesday,  February  2, 1898. 

Helen  Farrar  began  an  action  for  divorce  against 
her  husband,  T.  S.  Farrar,  December  28,  1894,  and 
decree  was  entered  as  prayed,  February  5,  1895,  allow- 
ing ber  one  thousand  dollars  as  alimony.  Thereafter 
the  plaintiflf  moved  the  court  for  an  order  on  her 
attorney,  requiring  him  to  pay  over  such  amount,  which 
she  alleged  he  had  collected.  The  attorney  was  directed 
to  pay  into  court,  within  thirty  days,  the  sum  of  five 
hundred  and  eighty-eight  dollars,  with  interest  at  six 
per  cent,  per  annum  from  Febiniary  5,  1895.     Both 
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parties  appeal,  that  of  the  attorney  being  perfected 
first. — Modifisd. 

Smith  &  Son  and  Lewis  Heins  for  appellant  Stuart 

Preston,  Wheeler  &  Moffit  for  defendant  appellee. 

Ladd,  J. — The  decree  of  divorce,  allowing  one  thou- 
sand' dollars  as  alimony,  was  entered  February  5, 1895, 
and  on  the  same  day  the  defendant  married  Martha 
Poss.  After  this  marriage,  a  draft  of  one  thousand  dol- 
lars-, in  favor  of  the  latter,  was  delivered  to  her  by  the 
Cedar  Rapids  Savings  Bank,  in  pursuance  of  instruc- 
tions so  to  do  upK)n  the  happening  of  that  event  This 
she  at  once  indorsed  and  delivered  to  Stuart,  who  paid 
the  plaintiff  two  hundred  and  fifty  dollars.  This  motion 
seeks  to  compel  him  to  pay  the  balance  into  court  for 
her  use  and  benefit 

I.  Farrar  first  contemplated  obtiiining  a  divorce, 
but,  being  advised  no  just  cause  existed,  induced  his 
wife  to  begin  proceedings.  They  called  at  Stuart's  office 
together,  and,  in  his  words,  ^4t  was  then  agreed  that 
she  would  bring  the  action,  and  he  talked  about  turning 
over  a  certain  one  thousand  dollars.  That  was  the  talk, 
and  was  the  talk  for  some  time,  in  connection  with  this 
certain  one  thousand  dollars,  which  was  the  interest  of 
a  certain  Miss  Martha  Foss,  with  whom  Dr.  Farrar  was 
then  intimate,  and  who  was  subsequently  to  be  his  wife: 
That  certain  one  thousand)  dollars  was  spoken  of,  but 
at  no  time  was  it  talked  that  it  should  be  the  identical 
one  thousand  dollars.  That  thousand  was  mentioned  to 
induce  Mrs.  Farrar, — ^to  show  her  that  there  was  some- 
thing,— ^tliat  there  was  a  one  thousand  dollars  to  get 
somehow;  that  there  could  be  a  one  thousand  dollars 
put  in  the  pot.  She  then  began  proceedings."  The 
plaintiff,  up  to  the  time  of  divorce,  was  led  to  believe, 
not  only  that  she  would  be  allowed,  but  would  receive 
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one  thousand  dollars  alimony.  At  that  time  Stuart 
paid  her  two  hundred  and  fifty  dollars  only,  and  advised 
her  tliat  the  remainder  was  in  notes  not  due,  deposited 
at  the  bank.  She  was  not  informed  of  the  receipt  of  the 
money.  Prior  to  this>  he  had  made  one  trip  to  Iowa 
county  with  Farrax,  and  another  with  Miss  Fosb,  to 
induce  the  latter's  brother  to  pay  a  note  of  one  thousand 
dollars,  owing  her,  before  maturity,  and  to  assure  him 
of  Farrar^s  good  faith  in  proposing  marriage  in  event 
a  divorce  were  procured.  While  doing  this,  at  the 
instance  of  Farrar,  it  was  with  the  understanding  that 
the  money  to  be  obtained  was  for  the  payment  of  ali- 
mony to  the  plaintiff.  The  brother  was  informed  of  the 
purpose  for  which  it  was  being  obtained,  and  caused  it 
to  be  sent,  as  heretofore  stated.  The  draft  was  in  favor 
of  Martha  Foss,  and  was  indorsed  by  her,  and  delivered 
to  Stuart  for  the  purpose  of  paying  the  judgment,  in 
pursuance  of  an  understanding  had  by  her  with  Stuart 
and  Farrar.  If  Stuart  and  Farrar  had  a  different 
arrangement,  it  was  not  made  known  to  Martha  Foss, 
nor  to  the  plaintiff.  Certain  it  is,  that  Foss  had  the 
right  to  have  the  money  applied  as  she  wished.  It  is 
said  that,  as  Farrar  assigned  certain  accounts  to  Miss 
Foss  to  secure  the  payment  of  this  money,  he  became 
the  owner  thereof,  and  entitled  to  direct  its  disburse- 
ment. But  the  money  was  procured  for  a  specific  pur- 
pose, and  the  security  given  to  indemnify,  in  the  event 
of  the  payment  of  the  defendant's  obligation.  This 
Stuart  fully  understood,  and  that  it  was  not  to  be  paid 
to  Farrar,  but  to  the  plaintiff.  Farrar  never  acquired 
any  interest  in  it,  save  that  of  having  it  applied  on  the 
judgment.  Stuart's  action  in  going  to  Iowa  county,  and 
assisting  in  procuring  the  money,  cannot  be  justified  on 
any  other  ground  than  that  of  obtaining  for  his  client, 
the  plaintiff,  the  amount  to  be  allowed  her.  On  any 
other   hypothesis,   he  was   simply   conniving   in   the 
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arrangement  for  a  marriage  of  a  party  before  any  law- 
ful right  existed  for  making  sach  an  arrangement. 
Though  employed  by  the  defendant,  he  appeared  in  the 
action  for  the  plaintiff,  and  was  bonnd  to  act  with  per- 
feet  fidelity  in  the  care  and  protection  of  all  her  inter- 
ests pertaining  to  the  «ut  The  testimony  of  Keed  and 
Gale  shows  that,  even  €ifter  receiving  the  draft,  he 
understood  it  to  be  for  the  appellee  If  he  entered  into 
any  secret  arrangement  with  Parrar  to  divert  this 
money  from  the  purpose  for  which  it  was  paid,  this  did 
not  affect  the  right  of  Foes  to  have  the  money  applied 
as  agreed,  or  of  the  plaintiff  to  have  it  appropriated  for 
the  purpose  intended  by  Foss.  It  is  incredible  that 
the  attorney,  after  arranging  for  the  payment  and 
assuring  his  client  that  it  would  be  paid,  and  after  indi- 
cating to  the  brother  its  purpose,  and  uiklerstanding 
the  application  Foss  desired,  should  yet  enter  into  an 
agreement  for  the  appropriation  of  the  money,  when 
received,  for  the  benefit  of  one  to  whom  he  owed  no 
duty,  legal  or  moral.  If  true,  however,  it  conferred 
upon  him  no  authority  to  pay  Farrar  or  his  creditors 
any  portion  of  the  money  received  for  the  appellee,  and 
he  must  restore  to  her  that  which  fidelity  and  the  die 
tates  of  common  honesty  require. 

II.  The  district  conrt  allowed  the  attorney  the 
costs  paid,  twelve  dollars,  one  hundred  dk>llai6  paid  to 
Farrar,  and  fifty  dollars  for  services  rendered  in  pro- 
curing the  decree  of  divorce.  As  the  plaintiff  was  liable 
for  the  costs,  these  were  properly  credited,  Stuart, 
however,  made  no  claim  that  the  plaintiff  was  indebted 
to  him  for  attorney's  feea  On  the  contrary,  he  says, 
"it  was  expressly  understood  I  should  not  charge  her  a 
cent."  This  being  true,  he  ought  not  to  have  been 
allowed  anything  therefor.  As  already  stated,  he  was 
not  authorized  to  pay  Farrar  the  one  hundred  dollars, 
or  any  of  his  debts.    We  think  he  ought  to  have  been 
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required  to  pay  into  the  court  eeven  hundred  and  sixty- 
three  dollars,  with  interest  at  six  per  cent  from  Feb- 
ruary 5, 1895,  instead  of  the  amount  fixed  by  the  district 
court;  and  the  cause  wiU  be  remanded,  with  instruc- 
tions to  modify  its  order  accordingly. — Affirmed  on 
Stuart's  appeaL     Reversed  on  plaintiff's  appeal. 


Bleik  Peters,  Appellant,  v.  The  City  op  Davenport. 

Contracts:    F£bs:    Public  policy.    A  contract  whereby  an  officer  agrees 

to  accept  a  different  compensation  than  that  provided  by  statute 

8    for  his  official  acts,  or  whereby  he  agrees  not  to  avail  himself  of 

the  statutory  method  of  enforcing  a  collection  of  his  fees,  is  oon- 

trary  to  public  policy,  and  void. 

Same.    An  illegal  contract,  f  uUy  executed,  cannot  be  relied  upon  as 

5  the  basis  of  a  claim  for  additional  compensation  for  services  ren- 
dered thereunder. 

STATUTOBr  fees:     When  collectible.    An  officer  who  performs  services 
%    in  his  official  capacity,  at  the  request  of  another,  is  entitled  to 
statutory  fees  therefor. 

Same     Where  a  justice  of  the  peace  has  no  authority  to  bring  an 

3  action,  he  cannot  recover  his  costs  taxed  therein,  from  the  party 
in  whose  name  the  action  was  brought. 

Same.    The  statutory  fees  allowed  to  a  justice  of  the  peace  for  per- 

4  forming  judicial  services,  cannot  be  claimed  by  a  magistrate 
employed  <jo  collect  delinquent  poll  taxes,  when  he  institutes  the 
action  unde^  a  specific  agreement  as  to  compensation. 

Contracts.  A  justice  of  the  peace  autorized  to  ^'collect  delinquent  poll 
tax  lists  on  the  same  terms  as  last  year,"  cannot,  after  receiving 
twenty-five  per  cent,  of  the  amount  collected,  which  the  city 
aUeges  was  the  agreed  compensation  therefor,  assert  that  he  is 
I  entitled,  as  an  officer,  to  the  statutory  fees  for  such  services,  and 
that  the  contract  to  take  less  is  void  as  against  public  policy 
where  it  is  not  shown  that  the  tax  lists  were  delivered  to  him  in 
his  official  capacity,  and  since  the  resolution  employing  him  does 
not,  in  itself,  empotver  him  to  collect  the  taxes  by  suit. 

Bttoence.  In  an  action  by  a  justice  of  the  peace  against  the  city  to 
recover  fees  alleged  to  be  due  him  arising  from  the  collection  of 
a  delinquent  poll  tax  list,  it  is  immaterial  whether  the  city  officers 

6  ratify  the  bringing  of  the  suits,  when  his  services  were  performed 
under  a  specific  agreement  as  to  compensation. 

,     Vol.  104  Ia--40 
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Samb.    Testimony  as  to  statements  made  to  a  justice  of  the  peace  by 
oity  officials,  is  inadmissible  in  an  action  by  the  magistrate  to 

7  reoover  for  fees  alleged  to  be  due  him,  when  none  of  the  oflioen 
or  agents  making  the  statements  had  power  to  bind  the  city. 

Samb     Eyidenoe  as  to  the  value  of  services  rendered  by  a  justice  of 
1    the  peace  iu  sending  out  notices  to  delinquents  and  publishing 

8  demands  in  the  city  newspapers  in  connection  with  the  collection 
8    of  the  delinquent  poll  tax  list  placed  in  his  hands,  is  inadmissible 

in  an  action  by  him  to  receive  fees  for  servioes  rendered  therein  m 
a  justice  of  the  peaoe. 

Appeal  from  Scott  District  Court.— Eoi^.  William  P. 
Bbannan,  Judge. 

Thursday,  Fbbruary  3,  1898. 

Action  at  law  to  recover  fees  taxed  by  plaintiff— a 
justice  of  the  peace — in  certain  actions,  wherein  the 
defendant  wae  plaintiflf,  and  certain  poll-tax  delinquents 
were  defendants.  The  trial  court  directed  a  verdict  for 
defendant,  and  plaintiff  appeals. — Affirmed. 

D.  B.  Nash  and  J.  K  Helmick  for  appellant. 

E.  M.  Sharon  for  appellee. 

Dbbmeb,  C.  J. — Appellant  clainw  that  appellee 
requested  him,  in  his  oflBcial  capacity  as  justice  of  the 
peace,  to  collect  the  delinquent  poll  taxes  appearing 

upon  its  lists,  by  a  resolution  as  follows:  "Thatthe 
1  city  collector  be  authorized  to  deliver  to  Justice 

Peters  for  collection,  the  delinquentpoU  tax  lists, 
on  the  same  terms  as  last  year;"  that  he  brought  suit  for 
the  collection  of  these  taxes,  with  knowledge  of 
defendant;  and  that  his  fees  for  so  doing  amounted  to 
three  thousand  two  hundred  and  sixty  dollaie,  which 
amount  he  sought  to  recover  from  defendant  Defend- 
ant pleaded  that,  prior  to  the  year  1888,  it  had  entered 
into  contracts  with  various  persons  for  the  collection 
of  like  taxes,  and  had  agreed  to  give  the  persons  w 


Feb.  1898]         Petbes  v.  Citt  of  Datbistfoet.  627 

employed  twenty-five  per  cent  of  the  amount  actually 
collected,  in  full  compensation  for  their  services;  that, 
when  pafising  the  resolution  relied  upon  by  api>ellant,  it 
had  in  mind  and  referred  to  this  arrangement,  and 
appellant  so  understood  it  in  accepting  the  lis>ts  for 
collection;  that  the  collections  made  by  him  were  under 
and  by  virtue  of  this  contract,  as  an  agent  of  the  city, 
and  not  in  his  capacity  as  justice  of  the  peace;  that 
appellee  paid  him  the  agreed  compensation  from  time 
to  time  as  earned ;  and  that  appellant  accepted  the  same 
as  full  compensation,  and  never  made  any  claim  to  the 
contrary  until  many  years  after  the  services  were  per- 
formed. The  appellant  oflfered  evidence  tending  to 
show  that  he  was  a  justice  of  the  peace  when  the  lists 
were  turned  over  to  him,  and«  that  fees  to  the  amount 
claimed  were  taxed  against  appellee,  and  that  the 
tax  lists  were  turned  over  to  him  by  the  city  collector. 
He  also  offered  the  resolution  of  the  city  council  here- 
inbefore referred  to,  and  stated  that  he  did  not  know 
what  the  words  "on  the  same  terms  as  last  year" 
referred  to,  except  that  "the  city  council  used  to  pay 
twenty -five  per  cent,  on  delinquent  poll  tax  collection.'^ 
He  further  proved  that  the  city  council  took  action  with 
reference  to  the  relief  of  certain  parties  who  were  made 
defendants  to  the  suits.  Evidence  was  also  adduced  to 
the  effect  that  the  api)ellant  was  allowed  twenty-five 
per  cent  of  the  collections  made.  It  was  also  proven 
that  the  mayor  of  the  city,  during  the  years  1890  and 
1891,  knew  that  suits  were  instituted  for  the  collection 
of  poll  taxes.  This  was  the  showing  made  by  appellant. 
Appellee's  motion  to  direct  a  verdict  was  based  upon 
the  ground  that  appellant's  services  were  rendered 
under  contract,  and  that,  by  his  own  showiug,  he  had 
been  fully  paid;  and  for  the  further  reason  that  he  has 
shown  the  services  were  performed  under  contract,  but 
has  failed  to  show  what  the  contract  in  fact  was. 
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The  issues  upon  which  the  case  was  tried  are  some- 
what peculiar.  Appellant  seeks  to  recover,  upon  the 
theory  that  the  tax  lists  were  turned  over  to  him  for  col- 
lection in  his  official  capacity  as  justice  of  the  peace. 
True,  he  also  pleads  that  appellee's  officers  and  agents 
had  knowleilge  that  actions  were  being  brought,  and 
judgments  obtained,  and  that  it  accepted  the  pro- 
ceeds collected  through   judicial  proceedings, 

2  But  he  maies  this  allegation  as  evidence  of  the 
fact  that  he  was  requested  to  collect  these  taxes 

as  justice  of  the  peace,  and  not  by  way  of  estoppel.  To 
recover  upon  this  theory,  he  must  show  that  the  tax 
lists  were  delivered  to  him  in  his  official  capacity;  that 
he  was  authorized  and  empowered  to  commence  suits 
against  those  who  failed  to  pay,  and  was  to  receive  his 
fees  as  part  compensation.  For  this  purpose  he  intro- 
duced the  evidence  heretofore  set  out.  It  also  appears 
that  he  received  from  time  to  time  twenty-five  per  cent 
of  the  amount  collected  for  his  compofnsation,  and 
never  made  any  claim  to  the  contrary  until  the  com- 
mencement of  this  suit,  which  was  some  lOur  years 
after  the  services  were  performed.  The  trial  court  evi- 
dently found  that  the  lists  were  delivered  to  appellant 
for  collection  as  an  agent  for  appellee,  and  not  in  his 
official  capacity  as  justice  of  the  peace.  It  is  conceded 
that  appellant  might  act  in  either  capacity,  and  counsel 
agi-ee  that  if  he  acted  simply  as  agent  of  the  city,  for  an 
a*;reod  compensation,  he  is  only  entitled,  under  .the 
issues  as  stated,  to  the  sum  agreed  to  be  paid. 

Suggestion  is  made  in  argument  that  a  contract 

whereby  an  officer  agrees  to  accept  a  less  or  greater 

compensation  than  is  prescribed  by  statute,  or  whereby 

he  agrees  not  to  avail  himself  of  the  statutory 

3  mode  of  enforcing  the  collection  of  his  fees,  is 
contrary  to  public  policy,  and!  void,  and  that  an 

officer  performing  service  at  the  request  of  another  is 
entitled  to  the  fees  provided  by  statute.    That  these  are 
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correct  rules  must  be  conceded,  but  the  difficulty  lies  in 
their  application.  Appelliant  has  failed  to  show  that 
the  tax  lists  were  delivered  to  him  for  collection  in  his 
official  capacity.  Moreover,  the  resolution  offered  does 
not  in  itself  authorize  the  collection  of  the  taxes  by 
suit,  and  there  is  nothing  to  show  that  the  "terms  of  the 
last  year''  justified  the  bringing  of  actions  against  the 
delinquents.  Appellee  cannot  be  mad^e  liable  for  costs 
without  lauthority,  either  express  or  implied,  in  him 
'who  instituted  the  actions.  Just  w^hat  appellant's 
authority  was  is  not  shown,  and  for  that  reason.,  if  for 
no  other,  he  cannot  recover. 

One  theory  of  api)ellarit  seems  to  be,  that  as  he  was 
employed  to  collect  the  delinquent  taxes,  and  instituted 
the  suits  with  knowledge  of  the  defendant's  officers,  he 
is  entitled  to  the  fees  taxed  in  those  actions,  without 
reference  to  the  fact  that  he  has  received  full  compen- 
sation under  his  contract.  No  doubt  this  would  have 
been  true  had  he  instituted  suits  under  authority  simply 
to  collect.  But  as  he  instituted  the  actions  under 

4  aspecificagreementastocompensation,andashe 
has  received  the  amount  agreed  to  be  paid,  he 

is  in  no  position  to  say  that  he  is  also  entitled  to  fees  as 
justice  of  the  peace  for  performing  judicial  service. 
See  Willemin  v.  Bateson,  63  Mich.  309  (29  N.  W.  Rep. 
734).  It  is  familiar  doctrine  that,  when  an  illegal  or 
immoral  contract  is  executed,  the  parties  will  be  left  as 
they  are  found,  and  neither  can  predicate  any  rights 
thereon.    CJoncede,  then,  that  the  contract  con- 

5  templated  services  by  the  appellant  as  justice  of 
the  peace,  and  that  the  agreement  was  illegal; 

as  it  has  been  fully  executed,  the  appellant  cannot  rely 
thereon  as  a  basis  for  his  claim  for  additional  compen- 
sation. Harvey  v.  Tama  County,  53  Iowa,  228.  If  it 
should  turn  out,  therefore,  that  appellant  had  authority 
to  institute  suits  by  reason  of  his  contract  of  employ- 
ment, it  does  not  follow  that  he  is  entitled  to  the  fees 
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taxed  in  these  actions.  He  cannot  make  an  illegal 
contract  the  basis  for  the  recovery  of  his  fees. 
Had  there  been  no  contract  except  that  he  should  col- 
lect as  justice  of  the  peace,  he  would  then  be  entitled  to 
statutory  compensation,  and  no  other.  Here  was  a  con- 
tract, however,  and  appellant  has  received  his  compen- 
sation thereunder.  At  least,  he  has  not  shown  that 
anything  is  due  him  thereon.  If  this  were  a  suit 
to  collect  fees,  prolMibly  a  different  rule  would  obtain, 
and  the  question  in  such  an  action  would  relate  simply 
to  the  authority  of  tlie  justi(*e  to  institute  the  proceed- 
ing8>  or  to  ratification  by  the  city  of  the  appellant's 
conduct  in  brinfj^ing  the  suits. 

Claim  is  made  that  various  oflBcers  of  the  city,  and 

the  council  itself,  ratified  the  bringing  of  the  suits,  and 

for  that  reason  is  liable  for  the  fees.    If  the  case  turned 

upon  the  authority  of  appellant  to  bring  the 

6  suits,  there  might  be  some  force  in  this  position, 
for  there  wa^  evidence  from  which  a  jury  might 

have  found  ratification.  But  such  is  not  the  point  of 
inquiry.  The  ultimate  question  for  determination  is: 
Is  plaintiflf  entitled  to  his  fees,  as  part  compensation  for 
services  performed  under  the  contract?  In  this  resi>ect 
the  case  differs  from  Ilawket/e  Ins.  Co.  i\  Brainard,  72 
Iowa,  130,  and  Oilman  v.  Hailroad  Co.,  40  Iowa,  200. 

I.  CJomplaint  is  made  of  the  rulings  of  the  court 
in  the  admission  and  reje(*tion  of  evidence.  For  instance, 
appellant  attempted  to  introduce  certain  stiatements 
made  to  him  by  a  member  of  the  finance  committee  of 
the  city  council,  before  he  entered  into  the  contract 
He  also  offered  to  prove  certain  statements  said  to  have 
been  made  to  him  by  the  city  collector.     He 

7  further  oflfereii  evidence  as  to  what  his  duties 
were  in  the  collectum  of  the  taxes,  and  also 

offered  to  show  what  he  did  in  the  matter  of  sending 
out  notices  to  delinquents,  and  publishing  demands  in 
the  city  newspapers.     All  this  evidence  was  clearly 
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ijMuliD  iasible  under  the  issues  presented.  None  of  these 
officers  or  agents  had  authority  to  make  any  statements 
which  would  be  binding  upon  the  city;  and^  as  plaintiff 
was  seeking  to  recover  fees  for  services  rendered,  as 
j  ustice  of  the  peace,  evidence  as  to  the  value  of  other  ser- 
vices was  clearly  imporoper.  We  have  examined  all 
questions  presented,  and  find  no  error. — ^Affirmed. 


J.  L.  Sutton,  Appellant,  v.  Charles  E.  Risser,  et  aL 

BerormatioDX  evidence:  Laches.  A  self  constituted  agent  falsely 
represented  that  the  managing  member  of  a  defendant  firm  had 
read  and  pronounced  satisfactory  a  written  contract  of  sale  with 

1  plaintiff,  the  terms  of  which  had  previously  been  agreed  on,  and 
thereby  induced  the  other  member  of  the  firm  to  sign  it  without 
reading  the  contents  The  contract  signed  did  not  express  the 
actual  agreement,  as  it  contained  a  clause  of  which  the  defend- 
ants were  ignorant.    It  was  not  shown  that  plaintiffs  authorized 

2  the  agent  to  insert  the  clause,  or  to  make  the  false  representa- 
tions. Held,  that  the  negligence  of  defendant  in  signing  the  con- 
tract was  not  so  gross  as  to  bar  them  of  the  right  of  reformation 
of  the  contract  on  the  ground  of  fraud  and  mistake  Distin- 
guishing Wallace  v.  Railway  Co,,  67  Iowa,  547;  OUnn  v.  Statler,  42 
Iowa,  107;  McCormack  v.  Biolburg,  43  Iowa,  561;  McKinney  w.  Her- 
rick,  66  Iowa,  414;  Jenkins  v.  Coal  ^'o  ,  83  Iowa,  618. 

Sties:    RBFUSAL  to  accept.    Where  a  buyer  refused  to  accept  goods 

8    on  account  of  their  quality,  he  cannot  thereafter  justify  such 

refusal  by  alleging  a  shortage  which  the  seller  offered  to  correct. 

Evidence  of  shortage.  The  evidence  is  insufficient  to  establish  a 
claim  of  shortage,  in  the  quantity  of  goods  sent  to  a  purchaser, 
4  where  the  contract  was  for  an  exchange  of  land  in  consideration 
of  six  thousand  dollars*  worth  of  goods,  shelf-worn  and  out  of 
style,  taken  at  wholes^ale  or  cost  prices,  since  such  mode  of  com- 
putation places  a  higher  price  upon  the  property  than  its  actual 
value,  and  does  not  furnish  any  information  from  which  that 
value  can  be  determined. 

Appeal  from  Polk  District  Cowr^.— Hon.   Thomas  F. 
Stevenson,  Judge. 

Thursday,  February  3,  1898. 
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Action  to  recover  upon  an  agreement  in  writing  for 
the  delivery  of  mercliaxuiiee.  The  defendants  allege  a 
mistake  in  the  agreement,  and  ask  that  it  be  corrected. 
The  action  was  tried  as  in  equity,  and  a  decree  wa« 
remlered  in  favor  of  the  defendants.  The  plaintiff 
appea  Is. — Affirmed. 

Carr  &  Parker  for  appellant. 

Bishop,  Bowen  A  Fleming  for  appellees. 

RoBiNSOK,  J. — The  agreement  in  suit  was  made  by 
the  plaintiff  and  the  defendants  under  the  firm  name 
of  0.  E.  Risser  &  Bro.,  and  a®  signed  contains  the  fol- 
lowing:   "C.  E.  Bifiser  &  Bro.  have  this  day  bar- 
1  gained  and  sold  to  J.  L.  Sutton  six  thousand 

dollars  worth  of  goods,  of  which  five  thousand 
dollars  is  ladi<^'  cloaks,  of  various  sizes  and  styles, 
which  is  now  in  stock  in  store,  and  one  thousand  dollars 
in  dress  trimmings,  fancy  goods,  and  notions,  and  one 
hundred  and  ninety -»even  dollars  in  cash*  No  damaged 
goods  to  be  taken.  Said  goods  to  be  invoiced  at  whole- 
sale or  cost  price.  And  take  in  payment  for  same  six 
hundred  acres  of  land  in  Juneau  county,  Wisconsin. 
*  *  *  Consideration,  ten  dollars  per  acre  or  six 
thousand  dollars,  said  land  to  be  free  and  clear  of  all 
incumbrance.  Said  J.  L.  Sutton  to  give  warranty  deed 
and  furnish  abstract  for  same.  Said  sale  to  be  closed 
within  thirty  days  from  this  date."  A  description  of 
the  land  to  be  conveyed  was  insei^ted  in  the  agreement 
The  plaintiff  delivered  to  the  defendants  a  warranty 
deed  and  abstract  for  the  land  within  the  required 
time,  and  the  defendants,  to  perform  their  part  of  the 
agiiHMuent,  boxed  and  shipped  to  the  plaintiff,  at 
Algoua,  merchandise  which  was  invoiced  at  the  valua- 
tion of  six  thousand  dollars.  The  plaintiff  refused  to 
accept  it,  for  the  alleged  reason  that  it  consisted  in 
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large  part  of  old,  decayed,  bumedi,  and  worn-out  cloth- 
ing, and  that  it  was  not  of  the  quality  required  by  the 
agreement  The  defendants  admit  that  much  of  the 
merchandise  was  not  new,  and  that  some  of  it  was  dam- 
aged, but  insist  that  it  was  of  the  kind  which  the  agree- 
ment which  the  parties  actually  made  contemplated, 
and  that  much  of  it  was  selected  and  agreed  upon  by 
the  parties  about  the  time  the  agreement  was  signed, 
and  that  the  words,  "no  damaged  goods  to  be  taken," 
were  inserted  in  the  agreement  by  mistake  and  fraud- 
ulently. The  defendant  asks  that  the  contract  be 
reformed,  and  made  to  express  the  true  agreement  The 
district  court  granted  that  relief,  and  adjudged  that  the 
agreement  had  been  performed  by  the  defendants.  Dur- 
ing the  first  part  of  the  year  1894,  and  for  some  time 
prior  to  that  year,  the  defendants  carried  on,  in  East 
Des  Moines,  a  department  storey  and  in  West  Des  Moines 
a  dry  goods  store.  Ladies'  cloaks,  dress  goods,  and 
other  articles  were  kept  for  sale  in  each  store.  In  Jan- 
uary of  the  year  specified,  a  resident  of  Des  Moines 
named  Griffith,  asked  the  defendants  if  they  had  any 
goods  they  would  exchange  for  land,  and  said,  in  expla- 
nation, that  other  merchants  of  the  city  found  it  desir- 
able to  trade  off  old  stock  for  land.  The  d'efendants  said 
they  would  eondder  the  matter,  and  afterwards  told 
Griffith  they  might  make  an  exchange  of  the  character 
indicated.  Griffith  said  he  thought  he  could  negotiate 
a  trade,  and  from  time  to  time  made  different  proposi- 
tions to  the  defendants,  none  of  which  were  accepted. 
Finally  Griffith  and  a  real  estate  agent  of  Des  Moines, 
named  McClure,  brought  to  the  defendants  one  Nicou- 
lin,  a  resident  of  Algona,  with  whom  negotiations  were 
had.  He  returned  to  Algona,  and  a  short  time  there- 
after received  from  McOlure,  for  execution,  a  contract 
drawn  by  Mcdure,  and  signed  by  the  defendants.  It 
was  in  all  respects  like  the  contract  in  suit,  excepting 
that  the  name  "Bradley  &  Nicoulin"  appeared  therein, 
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instead  of  Sutton^  and  no  provision  was  made  for 
the  payment  of  money.  The  writing  wa©  given  to  Sut- 
ton, who  changed  it  by  inserting  his  own  name  in  lieu 
of  that  of  Bradley  and  Niconlin,  and  by  inserting  the 
clause  in  regard  to  the  payment  of  one  hundred  and 
ninety ^seven  dollars  in  money.  As  we  understand  the 
facts,  he  then  signed  the  writing,  and  returned  it  to 
McOlure.  About  that  time  a  fire  occurred  in  the  east 
side  store  of  the  defendants,  which  damaged  some  of 
their  goods;  and,  when  the  altered  agreement  was  pre- 
sented to  them,  they  declined  to  approve  it,  on  the 
ground  that  by  reason  of  the  fire  they  could  not  furnish 
the  goods  it  required.  It  appears  to  have  been  retained 
by  Mcdure,  and  was  marked  by  him,  "C5anceled  on 
account  of  fire."  It  appea^rs,  however,  that  Griflfith  and 
McGlure  continued  their  efforts  to  effect  a  trade.  The 
plaintiff  went  to  Des  Moines,  and  the  writing  in  suit 
was  signed,  audi  the  merchandise  was  shipped  to  the 
plaintiff,  and  refused  by  him,  as  already  stated.  There 
is  some  conflict  in  the  evidence  in  regard  to  the  making 
of  the  contract;  but  we  are  satisfied  that  the  facts  are 
substantially  as  follows:  Neither  Griffith  nor  McClure 
was  authorized  to  act  as  agent  for  the  defendants,  and 
neither  was  authorized  to  dio  more  for  them  than  to  sub- 
mit offers,  although  the  defendants  "knew  before  the 
transaction  was  closed  that  a  commission  was  to  be 
paid  to  Griffith  and  McClure  from  the  money  payment 
for  which  the  contract  provided.  After  signing  the 
contract,  the  plaintiff  examined*  a  large  quantity  of 
goods  in  the  basement  of  the  west-side  store,  which  the 
defendants  proposed  to  use  in  filling  the  contract.  Those 
goodJs  included  some  that  had  been  damaged  by  the 
fire  on  the  east  sde,  and  which  had  been  transferred  to 
the  west  side.  A  part  of  the  goods  were  shopworn  and 
out  of  style,  and  were  not  salable  in  Des  Moines  at 
cost  prices;  but  the  plaintiff  knew  what  they  were,  and 
his  most  serious  objections  are  made  to  them.    It  was 
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fully  understood  and  agreed  that  the  goods  thus  exam- 
ined were  to  be  indoded  in  thoee  to  be  sent  to  the 
plaintiff. 

The  writing  in  controversy  seems  to  haval^een  pre- 
paiped  and  signed  substantially  as  follows:  After  the 
terms  of  the  agreement  with  the  plaintiff  had  been 

settled,  McClure  copied  the  first  agreement,  as  it 
2  had  been  changed  by  the  plaintiff,  including  the 

provision  that  no  damaged  goods  should  be 
taken,  and  gave  the  copy  to  Griffith.  He  took  it  to  W. 
H.  Bisser,  a  member  of  the  defendant  firm,  and  told 
him  that  his  brother,  C.  E.  Bi'sser,  had  examined  the 
writing,  and  was  satisfied  with  it,  and  had  sent  it  to 
him  to  attach  to  it  the  firm  name.  Griffith  represented 
that  he  was  in  a  hurry,  and  W.  H.  Bi«ser,  relying  upon 
his  statements  respecting  C.  E.  Risser,  and  supposing 
that  it  expressed  the  agreement  which  had  actually 
been  madie,  affixed  to  it  the  firm  signature,  without 
reading  it.  His  brother  had  not  in  fact  seen  it,  nor  in 
any  manner  approved  it.  Neither  of  them  knew  at  the 
time  that  it  provided  that  no  damaged  goods  were  to  be 
taken,  and  in  that  particular  it  did  not  represent  the 
agreement  of  the  parties.  That  the  plaintiff  knew  that 
he  was  to  have  damaged  and  unsalable  goods  is  clearly 
established.  He  knew  that  the  defendants  refused  to 
ratify  the  first  agreement  as  changed,  because  they 
were  unable  to  comply  with  its  terms  on  account  of  the 
fire.  We  are  satisfied  that  the  goods  sent  to  the  plaintiff 
were  in  all  respects  of  as  good  quality  and  as  valuable 
as  were  those  for  which  he  contracted,  and  the  larger 
part  of  them  were  the  same  goods.  After  the  defend- 
ants had  boxed  the  goods  and  delivered  them  at  the 
railway  station  for  shipment,  they  discovered  that  the 
land  which  the  plaintiff  was  to  convey  to  them  was 
practically  worthless,  and  there  was  some  delay  in 
shipping  the  goods;  but  the  plaintiff  insisted  that  the 
defendants  should  fulfill  their  part  of  the  agreement, 
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and  the  goods  were  shipped,  and  the  money  required  by 
the  contract  was  paid.  It  is  not  shown  that  the  plain- 
tiff authorized  McQure  to  insert  in  the  contrsact  the  pro- 
vieion  in  question,  nor  that  he  directed  GFriffith  to  make 
to  W.  H.  Risser  the  representations  which  induced 
him  to  sign  the  writing  without  reading  it;  but  he  is 
endeavoring  to  take  all  the  advaoftage  to  himself  poe- 
€dble  from  what  they  did  and  said.  When  the  writing 
was  presented  to  him  for  his  signature,  he  must  haye 
known  that  it  did  not  embody  the  contract  which  had 
been  made,  and  was  chargeable  with  knowledge  of 
what  had  been  done  to  secure  it;  or,  if  that  be  not  true, 
he  did  not  understand  its  contents,  and  signed  it  under 
a  mistake  of  fact.  If  he  knew  what  it  contained,  he 
was  constructively,  at  least,  a  party  to  the  fraud  which 
had  been  perpetrated  upon  the  defendants;  and,  if  he 
did  not  know  its  contents,  the  mistake  as  to  what  it 
provided  for  was  mutual.  In  view  of  all  the  circum- 
stances of  the  case,  we  do  not  regard  the  fact  that  he 
signed  the  contract  before  he  examined  the  goods  as 
material. 

We  are  of  the  opinion  that,  whether  the  contract 
was  procuped  by  fraud  or  mistake,  the  defendants  are 
entitled  to  its  reformation,  unless  they  are  estopped 
by  their  own  laches  from  obtaining  that  relief.  See 
2  Pomeroy,  Equity  Jurisprudence,  sections  852,  853. 
It  is  said  in  3  Pomeroy,  Equity  Jurisprudence,  section 
1376,  that  "equity  has  jurisdiction  to  reform  written 
instruments  in  but  two  well-defined  cases:  (1)  Where 
there  is  a  mutual  mistake, — ^that  is,  where  there  has 
been  a  meeting  of  the  minds,  an  agreement  actually 
entered  into,  but  the  contract,  deed,  settlement,  or  other 
instrument,  in  its  written  form,  does  not  express  what 
was  really  intended  by  the  parties  thereto;  and  (2) 
where  there  has  been  a  mistake  of  one  party,  accom- 
panied by  fraud  or  other  inequitable  conduct  of  the 
remaining  parties.    In  such  cases  the  instrument  mav 
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be  mad^  to  conform  to  the  agreement  or  transaction 
entered  into,  according  to  the  intention  of  the  parties." 
It  is  insisted  by  the  appellant  that  the  transaction 
in  question  is  within  the  rule  of  numerous  cases  in 
which  relief  has  been  denied  to  parties  who  sought  to 
be  relieved  from  contracts  they  had  entered  into  under 
a  mistake  respecting  their  scope  and:  effect,  and  among 
the  cases  cited:  to  support  the  claim  thus  made  are 
Wallace  v.  Railtcay  Co.,  67  Iowa,  547;  Glenn  v,  Statler^ 
.42  Iowa,  107;  McCormack  v,  Molhurg^  43  Iowa,  561; 
McKinneij  v,  Herrick^  66  Iowa,  414,  and  Jenkins  v. 
Coal  Co.j  82  Iowa,  618.  But  an  examination  of  these 
cases  will  show  that  none  of  them  involved  facts  which, 
in  principle,  were  the  same  as  those  which  must  control 
in  this  case.  Had  the  defendants  not  been  influenced 
not  to  read  the  contract  by  artifice  or  false  statement 
on  the  part  of  others  interested  in  it,  the  rule  of  the 
cases  cited  would  have  applied.  But  the  contract  was 
signed  by  the  defendants  in  consequence  of  the  false 
statements  of  Griffith  to  W.  H.  ilisser,  that  his  brother 
had  seen  and  approved  it.  O.  E.  Bisser  was  the  member 
of  the  firm  who  negotiated  its  contracts,  and  W.  H.  Bis- 
ser  attended  to  the  office  work.  It  was,  therefore,  natural 
that  he  should  rely  upon  the  conclusions  of  his  brother. 
He  did  not  exercise  the  highest  degree  of  care  and  dil- 
igence which  prudent  men  would  be  apt  to  exercise  in 
matters  of  such  importance,  but  it  does  not  appear  that 
he  knew  of  any  reason  for  questioning  the  truthfulness 
of  Griffith;  and  since  the  plaintiff  has  not  been  misled 
by  what  was  done,  and  will  have  all  the  rights  to  which 
he  was  entitled  under  the  agreement  actually  made,  we 
do  not  think  it  should  be  held  that  the  negligence  of  the 
defendants  in  signing  the  contract  was  so  gross  as  to 
debar  them-  from  relief.  2  Pomeroy  Equity  Juris- 
prudenee,  section  856.    To  enforce  the  writrftg  as  signed , 
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would  perpetrate  a  great  wrong,  and  be  eo  unconsdon 
able  that  a  court  of  equity  should  not  hesitate  to 
prevent  it 

II.  It  ifi  claimed  that  the  invoice  price  of  the  goods 
sent  to  the  plaintiff  lacked  six  hundred  and  forty-nine 
dollars  and  ten  cente  of  six  thousand  dollars,  and  it  is 

insisted  that  he  had  the  right  to  reject  all  of  the 

3  goods  sent  because  of  the  shortage.     The  evi- 
dence shows  that  the  plaintiff  did  not  reject  the 

goods  for  that  reason,  but  because  of  their  quality. 
The  defendants  offered  to  correct  "any  error  or  discrep- 
ancy,'* but  the  plaintdflf  refused  to  accept  the  offer,  and 
would  not  receive  the  goods.  His  refusal  to  accept  any 
of  the  goods  cannot  now  be  justified  by  the  alleged  fail- 
ure of  the  defendants  to  furnish  a  small  quantity  which 
he  refused  to  receive. 

III.  Whether  there  was,  in  fact,  any  shortage  in 
the  goods  sent,  is  a  question  which  has  not  recdved 
much  attention  in  argument    The  evidence  respecting 

it  is  cojiflicting,  and  the  plaintiff  does  not  com- 

4  plain  because  he  was  not  permitted  to  recover 
for  shortage,  although  he  refers  to  it  in  ail- 
ment, in  connection  with  his  alleged  right  to  reject  all 
of  the  goods,  because  all  required  by  the  contract  were 
not  sent  The  contract  required  the  defendants  to 
furnish  *%ix  thousand  dollars'  worth  of  goods,''  but 
that  amount  was  to  be  made  up  with  goods  taken  "at 
wholesale  or  cost  prices."  The  evidence  shows  that 
to  have  been  much  greater  than  the  actual  value  of  the 
goods,  but  does  not  furnish  any  information  from  which 
that  Yalxte  cam  be  determined.  The  evidence  does  not 
satisfy  us  that  there  was  any  shortage,  nor  show  what 
the  recovery  should  have  been  had  the  shortage  existed, 
and  we  conclude  that  we  are  not  authorized  to  allow 
anything  on  account  of  it    The  judgment  of  the  district 

court  is  AFFIRMED. 
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In  the  Mattbe  or  this  Estate  of  B.  F.  Kauffman, 

Deceased.  Polk  County,  Appellant,  v.  Anna  0. 

Kauffman,  Administratrix. 

Taxation.    The  omission  by  the  assessor  to  inform  the  person  assessed, 
in  writing,  of  the  valuation  placed  upon  his  property  as  provided 

1  by  Code,  section  1856,  does  not  invalidate  the  assessment  nor 
prejudice  the  owner,  unless  the  valuation  is  excessive  or  property 
is  erroneously  included,  and  it  will  be  presumed  that  the  assess- 
ment was  properly  made. 

Same.    Property  must  be  assessed  in  the  name  of  the  owner,  on  Jan- 

2  uary  1,  previous  to  the  time  of  making  it  under  Code  1873,  section 
312,  even  though  he  has  since  died. 

ExBouTOES  AND  ADMINISTRATORS.     An   administrator  may,   under 
8    Code,  section  831,  seek  redress  from  an  excessive  or  erroneous 
assessment,  before  the  board  of  equalization  or  on  appeal  to  the 
courts. 

Appeal  from  Polk  District  Court. — Hon.  T.  F.  Stevenson, 

Judge. 

Thursday,  February  3, 1898. 

Polk  county  filed  with  the  administratrix  of  B.  P. 
Kauffman,  dieeeased,  a  claim  for  the  sum  of  one  thou- 
sand one  hundred  and  thirty-three  dollars  and  forty- 
four  cents,  for  taxes  alleged  to  have  been  levied  on  the 
personal  property  of  the  decedent  Judgment  in  favor 
of  administratrix,  and  the  county  appeals. — Reversed. 

W.  G,  Harvison  for  appellant. 

N.  T.  Guernsey  for  appellee. 

Ladd,  J. — B.  F.  Kauffman  died  May  19,  1893;  and, 
on  the  following  day,  D.  S,  Calkins,  an  assistant  of  one 
of  the  assessors  of  the  city  of  Des  Moines,  called  on  the 
wife  of  the  deceased,  for  the  purpose  of  assessing  the 
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property  left  by  Mm.  He  did  so,  fixing  the  value  of  tlie 
personal  property  at  one  thousand  and  ten  dollars, 
including  "corporate  stocks,  $600.00,'^  and  gave  the  wife 
a  copy  of  the  assessment,  appearing  on  page  123  of  the 
aasessor'e  book.  The  taxes  levied  on  thie  valuation 
have  been  paid.    On  page  259  of  such  book  is  this  entry: 


Owner's  Name. 

Corporation 
Stocks. 

Total  of  aU 
Property. 

Kauff man,  B.  F 

16,800 
800 

17.600 

The  taxes  levied  on  this  a^nessnient  are  in  contro- 
verey.  No  copy  thereof  was  given  Mrs.  Kauflfraan,  and 
she  was  not  advised  of  this  assessment  until  Janiuiry, 
1895.  The  time  of  the  additional  entry  does  not  appear. 
Calkins  explains  that  the  assessors  met  every  Saturday, 
and  that,  fi'om  information  derived  from  one  of  them, 
the  assessment  was  made,  and,  as  was  customary  in 

such  cases,  placed  in  the  back  part  of  the  book. 
1  Whether  Kauflfman  was  owner  of  any  stock,  or 

of  more  than  first  assessed,  is  not  shown;  but  the 
assessment,  in  the  absence  of  evidence  to  the  contrary, 
will  be  presumed  to  have  been  properly  made.  Sil- 
cott  V,  McCartff,  62  Iowa,  161.  And  it  may  be  con- 
ceded that,  if  illegal,  the  taxes  levied  thereon  cannot 
'  be  collected.  Tachaherry  v.  City  of  Keokuk,  32  Iowa, 
155;  Wangler  v.  Black  Hawk  County,  56  Iowa,  384; 
FarmerH'  Loan  d:  Trust  Co,  v.  City  of  Newton,  97  Iowa, 
502.  The  failure  to  notify  Mrs.  Kauflfman  of  the  a^sess- 
ni(^nt  did  not  render  it  void.  Powers  v.  Bowman,  53 
Iowa,  359.  It  is  true,  that  section  1356  of  the  C5ode  pro- 
vides that  the  person  assessed  shall  be  informed  in 
writing  of  the  valuation  placed  upon  his  property,  and 
that  h|e  may  appear  before  the  board  of  review  if 
aggrieved.    This  imposes  a  duty  on  the  assessor.    Its 
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omieiSion,  however,  will  not  invalidate  the  assessment. 
The  owner  is  not  prejudiced  unless  the  valuation  is 
excessive,  or  property  is  erroneously  included.  Mere 
irregularities,  not  resulting  in  injury,  will  not  be  per- 
mitted to  defeat  the  collection  of  taxes  justly  due.  Cow- 
toay  V.  Younkin^  28  lowa^  295;  Meyer  v.  City  of 
Dubuque,  49  Towa,  193;  Litchfield  v.  Hamilton  County, 
40  Iowa,  66;  Robbins  v.  Magoiin,  101  Iowa,  580.  The 
theory  of  the  law  ie  that  all  property  not  exempt  there- 
from shall  be  mibject  to  taxation;  and  in  order  to 
accomplish  this  result,  and  at  the  same  time  avoid  the 
imposition  of  this  burden  more  than  once,  a  specific 
date  must  be  fixed  when  property  shall  be  assessed, 
because  of  the  many  changes  of  ownership  constantly 

occurring.  For  this  reason  the  assessments  of 
2  personal  property  in  this  state  relate  back  to  the 

fii-st  of  January  previous,  under  the  provision  of 
section  812  of  the  CJode,  1873,  that  "all  taxable  property 
shall  be  taxed  each  year,  and  personal  property  shall 
be  listed  and  assessed  each  year  in  the  name  of  the 
owner  thereof  on  the  first  day  of  January.  *  *  *" 
Section  803  relates  only  to  the  duty  of  persons  to  assist 
the  asses*H)r  in  listing  property.  Sections  805  and  806 
relate  to  the  manner  of  listing.  Now,  on  January  1, 
1893,  Kauflfman  was  the  owner  of  certain  property;  and, 
under  the  statute  quoted,  it  was  assessable  in  his  name, 
for  the  assessment  must  be  to  the  owner  at  that  time, 
rather  than  when  made.  See  Shippeu  i\  Hardin^  34 
N.  J.  Law,  79.  Had  he  departed  this  life  prior  to  that 
date,  it  might  not  have  been  properly  assessed  in  his 
name,  though,  even  under  such  circumstances,  it  is 
doubtful,  in  the  absence  of  prejudice,  whether  such  an 
assessment  would  not  be  valid.  See  City  of  New 
Orleans  v.  Ferguson,  28  La,  Ann.  240;  State  v,  Piatt,  24 
N.  J.  Law,  108.  It  is  said  that,  in  event  the  valuation  be 
raised  by  the  board  of  equalization,  no  notice  could  be 
given,  under  section  3,  chapter  109,  of  tLe  Acts  of  the 
Vol    Hh  Ih- 41 
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Eighteenth  General  Assembly.  The  notice  there  pro- 
vided is  by  porting,  and  those  interested  in  the  estate 
are  as  fully  advised  by  the  publication  of  the  name 
of  the  owner  of  January  1,  previous,  as  of  that  of 
his  administmtor  or  heire.  Secton  831  (Code  1873)  per- 
mits the  owner  of  the  property  afisessed*  to  seek  redress 

before  the  board  of  equalization,  and,  on  appeal, 
3  in  the  courts.    It  has  reference  to  the  owner  to 

whom  the  property  was  assessed,  or  his  repre- 
sentatives and  is  broad  enough  to  include  the  admin- 
istrator. In  Burns  v,  McNally,  90  Iowa,  432,  the  execu- 
tOTB  were  such,  January  1  prvious  to  the  assessment, 
and  were  therefore  owners,  in  the  meaning  of  the  law; 
and  the  contrary  does  not  appear  in  Cameron  v.  City  of 
Burlington,  56  Iowa,  320.  Unless  the  statute  is  given 
an  interpretation  antagonietic  to  its  plain  language  and 
evident  meaning,  property  must  be  assessed  in  the 
name  of  the  owner,  January  1  previous  to  the  time  of 
making  it,  even  though  he  has  died;  since.  Such  a  ruling 
tends  to  uniformity,  and  enables  every  person  to  guard 
his  interests.  Some  authorities  are  called  to  our  atten- 
tion to  the  effect  that  under  certain  circumstances  an 
assessment  cannot  be  made  in  the  name  of  a  dead  man; 
but  a  careful  examination  of  these  discloses  that  they 
are  not  in  point,  or  construe  statutes  differing  essen- 
tially from  thoee  of  this  state.  Such  provisions  seem 
to  be  uniformly  upheld.  See  authorities  collected  in 
25  Am.  &  Eng.  Enc.  Law,  213.  That  valuation  of  stock 
cannot  be  offset  by  indebtedness,  is  settled  in  Bridgman 
V.  City  of  Keokuk,  72  Iowa,  42.  It  follows  that  the 
amount  of  taxes,  with  penalties,  ought  to  have  been 
established  as  a  claim  against  the  estate  of  the 
deceased. — Reveesed, 
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The  J.  Miller  Company,  Appellant,  v.  J.  L.  Bracken, 

Garnishee. 

iortfcages:  creditors:  Fraud,  A  creditor  whose  claim  is  directed 
to  be  paid  from  the  proceeds  of  a  stock  of  goods,  by  the  erms  of 
a  mortgage  on  the  property,  executed  to  a  trustee  for  that  pur. 
pose,  is  entitled  to  the  fund  as  against  general  creditors,  although 
a  previous  chattel  mortgage  alleged  to  be  fraudulent  had  been 
executed  in  her  favor,  which  was  left  unfiled  for  about  two  years, 
but  under  which  she  made  no  claim. 

Appeal  from  Tama  District  Court, — Hon.  Q-.  W.  Burn- 
ham,  Judge. 

Friday,  February  4,  1898. 

Issues  were  joined  between  the  plaintiff,  a  creditor 
of  W.  A.  Inseho,  and  J.  L.  Bracken,  garnished  as  a  sup- 
posed debtor  to  said  Inseho.  The  garnishee  moved  for 
a  verdict,  which  motion  w^as  sustained,  and  a  verdict 
return  for  the  defendant,  and  judgment  for  costs  ren- 
dered against  plaintiff.     Plaintiff  appeals. — Affirmed. 

Struhle  &  Stiger  for  appellant. 

W,  H.  Stivers  and  J.  W.  Willett  for  appellee. 

Given,  J. — Plaintiff  commenced  this  action,  to 
recover  one  hundred  and  sixty-three  dollars  and  forty 
cents,  against  W.  A.  Inseho.  An  attachment  waa 
issued^  and  J.  L.  Bracken  garnished,  as  a  supposed 
debtor  of  said  Inseho.  Inseho  had  been  engaged  in  the 
mercantile  business  at  Tama,  Iowa,  for  a  number  of 
years,  and  at  that  time  owned  a  stock  of  merchandise 
worth  about  four  thousand  dollars.  On  October  31, 
1892,  Inseho  executed  to  Diana  Salsbury,  his  wife's 
mother,  a  chattel  mortgage  on  said  goods,  to  secure  two 
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notes  aggregating  two  thousand  five  hundred  and  forty 
dollars.    On  November  5,  1894,  about  8  o'clock  p.  m ., 
said  mortgage  was  filed  for  record  by  one  Johnson^  at 
the  instance  of  the  mortgagor.     Soon  thereafter  the 
First  National  Bank  of  Tama  brought  an  action,  aided 
by  attachment,   against  said  Inscho,   to  recover  an 
indebtedness  of  about  two  thousand  dollars,  and  caused 
the  attachment  to  be  levied  upon  said  stock  of  merchan- 
dise.   On  the  seventh  day  of  November,  1894,  W.  A* 
Inscho  executed  to  James  L.  Bracken,  as  trustee,  amort- 
gage  upon  said  stock  of  goods  to  secure  the  indebtedness 
to  said  bank  and  to  Diana  Salsbury;  priority  being 
given  to  the  indebtedneiss  to  the  bank.    Mr.  Bracken, 
as  such  trustee,  took  possession  and  disposed  of  the 
g()(>(l«;  and  it  is  agreed  that  he  has  in  his  hands,  funds 
sufficient,  realized  from  the  sale  of  the  goods,  after  pay- 
ing the  claim  of  the  bank,  to  pay  the  amount  of  plain- 
tiff's claim  and  tJie  costs  herein.     The  contention  is 
whether  that  balance  remaining  in  the  hand^  of  the 
garnishee  shall  go  to  Mrs.  Salsbury,  or  to  the  plaintiff 
company.    Appellant's  contention  is  that  the  mortgage 
of  October  31,  1892,  to  Mrs.  Salsbury,  was  never  deliv- 
ered, or,  if  delivered,  was  withheld  from  record,  in  pur- 
suance of  an  understanding  between  the  parties  thereto, 
and  was,  therefore,  fraudulent,  as  to  the  plaintiff,  who 
extended  credit  to  Inscho  upon  the  faith  of  his  being 
the  owner  of  said  stock  of  goods  free  from  incumbrance. 
This  contention  may  be  conceded,  yet  the  question 
remains  whether  Mrs.  Salsbury  is  not  entitled  to  the  bal- 
ance remaining  in  the  hands  of  the  garnishee  under  the 
mortgage  made  to  him  as  trustee,  November  7,  1894. 
That  mortgage  appears  to  have  been  executed  in  pursu- 
ance of  an  arrangement  between  th^  attorney  for  the 
bank,  and  the  attorney  for  Mrs,  Salsbury.    There  is  no 
question  but  that  Inscho  was  indebted  to  Mrs.  Sals- 
bury in  the  amount  secured  by  the  mortgage,  and  no 
reason  appears  why  her  attorney  might  not,  for  her, 
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kave  taken  this  last  mortgage.  The  fact  that  the  mort- 
gage of  October  31, 1892,  was  fraudulent  as  to  creditors 
of  lEScho,  was  no  reason  why  a  valid  mortgage  might 
not  be  taken  to  secure  the  same  idebtedness.  Nothing 
is  claimed  f<M*  Mrs.  Salebury  under  the*  first  mortgage, 
but  only  under  the  second,  the  validity  of  which  is  not 
questioned.  Notking  occurred  in  connection  with  this 
second  mortgage  to  deceive  the  plaintiff  into  extending 
credit  to  Inscho.  As  we  view  the  case,  it  stands  as 
though  the  first  mortgage  had  never  been  given,  and 
Mrs.  Satebury  is  entitled  to  the  amount  in  the  hands  of 
the  garnishee  under  the  mortgage  executed  to  him  as 
trustee.  This  conclusion  finds  support  in  Letts-Fletcher 
Co.  V.  McMaster,  83  lowa^  450,  and  Evermgham  v.  Har- 
ris,  99  Iowa,  447.  There  was  no  error  in  sustaining  the 
garnishee's  motion  to  strike  said  mortgage  of  October 
31, 1892,  from  the  eviden<?e,  nor  in  directing  a  verdict  for 
the  garnishee. — Affirmed. 


Charles  A.  Wescott,  et  al.,  Appellants,  v.  T.  Bin- 
ford,  et  al. 

Wills:    intbhtion:    Rule  in  8helley*8  Case,    The  rule  in   Shelley^s 
6    Case,  if  it  be  in  force  in  the  state  of  Iowa,  cannot  defeat  the  intent 
of  a  teataor  as  expr  ssed  by  the  language  of  the  will 

Samk     JLn  a  aevise  of  land  to  one  *'to  hold  the  s  ime  during  the  term 

1  of  his  natural  life,"  and  giving  him  the  use,  rents,  and  profits  of 
it  during  such  time,  but  providing  that  he  should  "have  no  power 

2  to  convey  or  dispose  of  the  same"  for  a  period  longer  than  his 

3  life,  and  that  at  his  d^^ath  it  should  descend  to  his  heirs,  the  word 

4  "heirs"  will  not  be  given  its  technical  effect,  and  the  rule  in  Shel- 
f^y'ff  Case  will  not  apply,  as  it  was  testator's  clear  intention  to 
create  a  life  estate  only. 

8AME.    In  such  devise,  the  fact  that  testator  is  presumed  to  have 

8    intended  a  devise  of  all  his  interest  in  the  property,  and  that  the 

4    heirs  of  the  devisee  could  not  be  definite  y  known  until  his  death, 

would  not  create  in  him  a  larger  estate  than  the  testator  intended 

him  to  have. 
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Appeal  from  Marshall  District  Court. — Hon.  B.  P.  Bibd- 
SALL,  Judge. 

Saturday,  Fbbruary  5,  1898. 

Action  at  law  to  recover  the  poeseesion  of  real  prop- 
erty and  diamages  for  its  detention.  A  demurrer  to  the 
petition  was  sustained,  and,  the  plaintiffs  refusing  to 
plead  further,  judgment  was  rendered  in  favor  of  the 
defendants  for  co«ts.    The  pfaintiflfs  appeal. — Reversed. 

R.  W.  Uargrave  and  Struble  &  Stiger  for  appellants. 

Binford  &  Snelling  and  J.  H.  Preston  for  appel- 
lees. 

Robinson,  J. — The  material  facts  admitted  by  the 
demurrer  are  substantially  as  follows:  In  October, 
1865,  John  Wescott,  a  resident  of  Marshall  county,  died 
testate,  seized,  in  fee  simple,  of  real  property  in  the 
town  of  Marshall,  in  Marshall  county.  The  will  of  the 
decedent  was  admitted  to  probate,  and  contains  the 
following  provisions:  «♦  ♦  ♦  i  <io  give,  devise,  and 
bequeath  unto  my  wife,  Hannah  Westcott,  the  real 
estate  situated  in  said  county  of  Marshall  and  state  of 
Iowa,  described  as  follows,  to-wit:  Lots  numbered  four 
and  five,  block  numbered  nineteen,  and  lots  numbered 
seven  and  nine  in  block  numbered  six,  all  in  the  town  of 
Marshall;  *  *  *  to  have  and  to  hold  said  real 
estate  in  her  own  right  I  do  further  give  and  bequeatk 
unto  my  wife,  Hannah  Westcott,  the  real  estate  situ- 
ated in  said  county  of  Marshall  and)  state  of  Iowa 
described  as  follows:  Lots  numbered  seven  and  eight, 
in  block  eleven,  in  the  town  of  Marshall ;  to  have  and  to 
hold  the  same  during  the  term  of  her  natural  life,  and  at 
h«  decease  to  be  divided  among  my  children  as  follows: 
*     ♦     *    The  east  one-third  of  said  lot  [seven,  in  block 
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eleven]  I  do  give  and  bequeath  to  my  son  William 
Edwin  Weetcott,  to  have  and  to  become  passesaed  of  the 
same  at  the  death  of  my  said  wife,  and  to  hold  the  same 
during  the  term  of  hi«  natural  life."  THie  west  oae-third 
of  the  same  lot  was  devised  to  Mrs.  Scott,  the  middle 
one-third  to  Mrs.  Gibson,  and  separate  parts  of  lot  8,  in 
block  11,  were  devised  to  Mrs.  Hardenberg,  Joseph 
Leander  Westcott,  and  Charles  Alfred  Westcott,  on  the 
same  terms  and  conditions  as  those  which  applied  to  the 
devise  to  William  Edwin  Wescott.  All  of  the  devisees 
named,  excepting  the  Tvafe,  were  children  of  the 
1  testator.   The  last  paragraph  of  the  will  is  as  fel- 

lows: "My  said  children  are  to  have  the  use, 
rents,  and  profits  of  their  portion  of  said  lots  number 
seven  and  eight,  in  block  numbered  eleven,  in  the  town 
of  Marshall,  respectively,  during  the  term  of  their 
natural  lives.  They  are  to  have  no  power  to  convey  or 
dispose  of  the  same,  their  respective  portions,  for  a 
longer  period  than  during  their  natural  lives, 
respectively.  At  the  death  of  my  children  aforesaid, 
their  respective  portions  of  said  lots  numbered  seven 
and  eight  descend  to  their  heirs,  respectively,  said  heirs 
to  have  absolute  title  to  their  respective  portions."  In 
August,  1875,  William  Edwin  Wescott  and  hi©  wife  exe- 
cuted to  Thaddeus  Binford  a  deed  of  special  warranty, 
which  pui*ported  to  convey  the  interest  of  Wescott  in  the 
east  one-third  of  lot  7,  in  block  11,  in  words  as  follows: 
"conveying  hereby  all  the  right  and  title  I  have  in  the 
above  property  by  virtue  of  the  last  will  and  testament 
of  John  Wescott,  deceased."  William  Edwin  Wescott 
died  in  January,  1892.  The  plaintiffs  are  his  children, 
and  the  husbands  and  wives  of  the  children  who  are 
married.  The  children  claim  to  own,  and  in  this  action 
seek  to  recover,  the  part  of  the  lot  conveyed  by  their 
father  to  Binford.  The  defendants  are  Binford  and  W. 
E.  Snelling  and  their  wives.  Binfordl  and  Snelling  claim 
the  property  in  question  through  the  deed  of  Wescott 
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to  Binfopd,  and  are  in  possession  of  it.  The  groundte  of 
the  demurrer  are,  in  SHbstance,  that  the  petition  does 
not  state  facts  which  show  that  the  plaintiffs  are 
entitled  to  relief,  for  the  reason  that  it  shows  that  Wil- 
liam Edwin  We^-ott  obtained  a  title  in  fee  simple  to 
the  property  in  question  through  the  will  of  his  father, 
and  that  Ms  title  was  transferred  by  his-  deed  to  Binf  ord. 
I.  The  quet^tion  we  are  required  to  determine 
involves  the  consideration  of  the  rule  in  S/fcllf'ff\s  Case. 
A  statement  of  that  rule,  found  in  4  Kent,  (\)mmen- 
tivriee,  215,  and  several  times  quoted  by  this  court,  is 

as  follows:  "When  a  person  takes  an  estate  of 
2  freehold,  legally  or  equitably,  under  a  deed,  will, 

or  other  writing,  and  in  the  same  instrument 
there  is  a  limitation  by  way  of  remainder,  either  with 
or  without  the  interposition  of  another  estate,  of  an 
interest  of  the  same  legal  or  equitable  quality,  to  his 
heirs,  or  heirs  of  his  body,  as  a  class  of  persons  to  tate 
in  successi(m,  from  geiM^ration  to  generation,  the  limita- 
tion to  the  heirs  entitles  the  an(*estor  to  the  whole 
estate."  See  Pierno  r,s  Lanr,  60  Iowa,  61;  ZavUz  v. 
Preston,  96  Iowa,  52.  The  rule  is  of  common-law  origin, 
and  has  b(H?n  the  subject  of  much  controversy.  Where 
the  rule  is  enforced  in  all  its  rigor,  it  is  held  to  be  a  rule 
of  property,  and  not  of  construction,  and  a  grant  or 
devise  to  a  i>erson  named,  "and  his  heirs,"  would  be 
subject  to  the  rule,  and  no  declaration,  however  une- 
quivocal, that  the  ancestor  should  have  the  estate  for 
life  only,  or  that  his  heirs  should  take  as  purchasers, 
would  be  effective.  The  particular  intent  thus  clearly 
stated  would  be  compelled  to  yield  to  the  intent 
expressed  by  the  use  of  words  havng  a  technical  mean- 
ing. Trumbull  v,  Tnmbull,  149  Mass.  200.  It  was  said 
in  Daniel  v,  Whartenhj,  17  Wall.  639,  that  where  the 
rule  is  in  force,  "if  the  testator  has  used  technical 
language  which  brings  the  case  within  the  rule,  a 
declaration,  however  positive,  that  the  rule  shall  not 
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apply,  or  that  liie  estate  of  the  aivcestare  stball  not  con- 
tinue beyond!  the  primary  express  limitation,  or  that 
Ms  heirs  shall  take  by  purchaee,  and  not  by  descent,  will 
be  unavailing  to  exclude  the  rule,  and  cannot  affect  the 
result."  In  Silva  o.  Hopkmson,  158  111.  386  (41 
N.  E.  Rep  1013),  it  is  «aid,  with  reference  to  tiie  applica- 
tion of  the  rule:  "No  principle  of  law  is  better  estab- 
lished than  that,  although  the  testator  did  intend  the 
first  tinker  to  have  but  a  life  estate,  yet,  if  the  technical 
words  are  used,  that  intention,  be  it  ever  so  clearly 
expressed,  will  be  defeatei,  and  the  first  devisee  allowed 
to  take  the  wliole  estate.  ♦  ♦  ♦  The  only  method 
in  which  an  instrament  employing  the  word  'heirs'  cajQ 
be  shown  not  to  be  within  the  rule  ifi  by  showing  that 
the  word  was  not  employed  in  its  strict  legal  sense. 
*  *  *  It  is  well  settled  that  the  words  m ust  be  given 
ttieir  legal  effect,  even  though  t^ie  subsequent  words  are 
inconsistent  therewith*,  unless  they  make  it  cieajp  that 
they  were  not  so  u»ed."  See,  also,  Conger  v.  Lowe,  124 
Ind.  368  (24  N.  E.  Rep.  889);  Kleppner  v.  Laverty,  70  Pa. 
St  73;  2  Washbura,  Real  Property,  ^272;  1  Jones,  Real 
Property,  section  601  et  seq.;  Hay's  Princdples  for 
Express  Dtepoeition  of  Real  Property,  96;  22  Am.  & 
Eng.  Enc.  Law,  495,  and  note. 

TIh^  rule  was  not  designed  to  defeat  the  intention 
of  the  grantor  or  teebator,  but  gave  to  certain  words, 
as  "heirs,"  such  force  and  effect  that  when  used  they 
were  conclusively  presumed  to  show  an  intent  to  vest 
the  estate  in  the  ancestor,  in  fee.  Theoretically,  the 
rule  was  not  applied  to  ascertain  the  intent  of  the 
grantor  or  testator,  but  to  dev  lare  its  effect  when  ascer- 
tainedi  Sfuith  v,  Collins,  90  Ga.  411  (17  S.  E.  Rep.  1013); 
Allen  V,  Craft,  109  Ind.  476  (58  Am.  Rep.  425;  9  N.  B, 
Rep.  919);  22  Am.  &  Eng.  Enc.  I^w,  495.  The  practical 
operation  of  the  rule  has  been  such,  however,  that  it  has 
not  met  with  general  favor  in  this  country.  It  has  never 
been  adopted  in  some  states,  and  in  others,  where  it  was 
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once  in  force,  it  has  been  abolished  by  statute.  At  the 
present  time  it  is  in  force  in  but  few  of  the  states.  1 
Jones,  Real  Property,  602,  and  notes.  Daniel  v.  Whart- 
enby^  supra.  It  has  been  recognizedi  to  some  extent  in 
this  state,  but  has  never  been  formally  adopted  or 
declared  to  be  in  force.  It  waa  referred  to  in  Zuver 
V.  Lyons,  40  Iowa,  513,  but  held  not  to  apply  to  the 
matter  there  in  controversy.  In  Hanna  v.  Hawes,  45 
Iowa,  441,  it  was  ssaid :  "Conceding  the  rule  in  Shelley's 
Case  to  be  the  law  in  this  state,  it  is  not  applicable.  It  is 
evident  that  the  concession  eteted  was  for  the  purpoeee 
of  that  case  only,  and  was  not  intended  to  be  of  general 
application.  In  Slemmer  i\  Crampton,  50  Iowa,  302,  the 
rule  was  again  referred  to,  but  this  court  held,  in  effect, 
that  the  devise  involved  in  that  case  was  not  within  the 
rule.  In  Kiene  v,  Gmehle,  85  Iowa,  313,  the  rule  was 
discussed,  but  not  found  to  apply  in  that  case.  In 
Zavitz  V.  Preston,  96  Iowa,  52, — ^the  latest  case  decided 
by  this  court,  in  which  the  rule  was  considered, — it  was 
said:  "Whether  the  rule  in  Shelley's  Case  is  in  force  in 
this  state  we  need  not  determine."  Two  eases  have 
been  decided  by  this  court,  in  which  the  rule  was 
applied.  In  the  first  of  these  {Pierson  v.  Lane,  60  Iowa, 
60),  it  was  held  that  a  conveyance  of  real  estate  to 
"Minerva  Pierson,  and  the  heirs  of  her  body,  begotten 
by  her  present  husband,"  vested  in  Mrsw  Pierson  the 
title  in  fee.  Whether  the  rule  in  Shelley's  Case  was  in 
force  in  this  state  was  a  mooted  question,  but  the  dis- 
cussion turned  upon  the  statute  de  donis  (13  Edwards, 
I  Chancery,  1),  with  the  conclusion  that  it  was  not  in 
force  as  a  part  of  the  common  law  of  this  state.  It  was 
held  that  the  conveyance  to  Mrs.  Pierson  vested  in  her 
the  title  in  fee  simple,  and  it  is  fair  to  say  that  the 
holding  was  based  upon  the  rule  in  Shelley^s  Case, 
although  no  statement  to  that  effect  was  made.  The 
second  case  in  which  that  rule  was  applied  is  Broliar 
V,  Marquis,  80  Iowa,  49,  which  involved  a  conveyance 
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by  Joha  Marqnis  to  "Annie  Marquis  and  her  children 
and  joint  heirs  with  her  and.  myaelf  and  Mercelly 
Marquis  and  Ella  Marquis.^'  It  was  conceded  by  the 
parties  in  that  ca«e  that  under  the  holding  in  Pierson  v. 
LanCj  suprUj  and  Case  v.  Dwire,  60  Iowa,  442,  the  chil- 
dren of  Annie  Marquis  took  nothing  by  the  conveyance. 
Whether  the  concession  thus  madie  was  well  founded,  or 
whether  the  rule  in  Shelley's  Case  was  in  force  in  this 
state,  was  not  discussed  nor  decided. 

The  decisions  of  this  court  to  which  we  have 
referred  comprise  all  l^he  cases,  so  far  as  we  are  advised, 
in  which  this  court  has  considered  the  rule  in  question, 
and  it  cannot  be  said  that  they  show  that  it  has  been 
adopted  or  should  be  enforced-  in  this  state.  The  most 
that  can  be  said  of  the  recognition  of  the  rule  by  this 
court  is  that  in  the  cases  of  Pierson  v.  Lane  and  Broliar 
V.  MarquiSf  supra,  it  w«s  assumed  to  be  in  force. 
Whether  the  decisions  in  those  cases  might  not  well 
have  been  placed  on  other  grounds  than  the  •rule  in 
Shelley's  Case,  and  whether  the  concession  made  in  the 
case  last  named  was  well  founded,  we  need  not  deter- 
mine. It  should  be  noticed,  however,  that  both  cases 
involved  deeds  of  conveyance  ct  real  property,  and  not 
wills. 

A  material  distinction  between  wills  and  deeds  of 
conveyance,  in  the  application  of  the  rule,  has  been 
observed  by  the  authorities.  It  is  said  of  the  rule  in  4 
Kent,  Commentaries,  *216,  that  "there  is  more  latitude 
of  construction  allowed  in  the  case  of  wills,  in  further- 
ance of  the  testator's  intention;  and  the  rule  seems  to 
have  been  considered  as  of  more  absolute  control  in  its 
application  to  deeds."  In  Ridgeway  v.  Lanphere,  99  Ind. 
253,itwassaid:  "The  rule  in  Shelley's  Case,  1  Coke,  88,  is 
the  law  in  this  state,and,  in  all  cases  where  the  facts  make 
it  applicable,  we  must  enforce  it,  although  we  may  think 
there  was  not  much  reason  for  it  at  the  time  of  itis  adop- 
tion and  none  at  all  under  the  existing  system  of  tenures 
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and  conveyances.  But  in  accepting  the  rule  we  take  it  as 
construed  and  enforced  by  the  courts  which  formulated 
and  proclaimed  it.  Pressed  by  the  evils  wrought  by  the 
rule,  and  shocked  by  the  great  number  of  instances  in 
which  it  operated  to  utterly  overthrow  the  intention  of 
the  testator,  these  courts,  centuries  ago,  affirmed  that 
there  existed  an  important  difference  between  wills  and 
dieeds,  and  tluat  the  rule  should  not  be  so  strictly 

enforced  in  the  case  of  a  will  as  in>  the  ca»e  of  z 
3  deed.    It  has  long  stood  as  the  law  that  there  is 

a  marijerial  distinction  between  wills  and  deeds, 
aavd  that  the  rule  in  Shelley's  Case  will  not  be  allowed 
to  override  the  manifest  and  clearly  expressed  iatention 
of  the  testator,  but  that  the  intention  will  always  be 
carried  into  effect  if  it  can  be  ascertained.  It  is  true, 
that,  where  the  words  used  are  such  as  to  bring  the 
case  within  the  rule,  it  will  be  given  full  force  and  effect; 
but,  where  the  context  clearly  shows  that  the  testator 
annexed  a  different  meaning,  that  meaning  will  be 
adopted,  and  the  rule  will  not  be  allowed  to  frustrate 
his  intention."  See,  also,  Mcllhinny  v.  Mcllhinny,  137 
Ind.  411  (37  N.  E.  Rep.  147).  It  was  said  in  Jones  Real 
Property,  section  606,  that,  "as  applied  to  wills,  the  rule 
is  not  allowed  to  override  the  manifest  and  clearly 
expressed  intention  of  the  testator,  but  the  intention 
will  always  be  carried  into  effect  if  it  can  be  ascertained. 
*  *  *  This  distinction  between  deeds  and  wills  in 
the  application  of  the  rule  is  in  accordance  with  the 
general  rule  applicable  to  the  construction  of  wills, 
that  the  intention  of  the  testator  shall,  so  far  as  pos- 
sible, be  observed." 

The  rule  of  interpretation  of  general  application, 
which  this  court  has  invariably  followed,  is  that  the 
intention  erf  the  testator,  when  ascertained,  and  not  in 
violation  of  law,  must  control.  Hopkins  v.  Grimes,  14 
Iowa,  77;  Benkert  v.  Jacoby,  36  lowa^  275;  Hanna  v. 
Hawes,    45  Iowa,  439;  Meek  v.  Briggs,  87  Iowa,  618; 
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Kiene  v.  Ghnehley  85  Iowa,  316;  Zavitz  v.  Preston^  96 
lowa^  52.  In  Kiene  v.  Gmehle  it  was  said:  "There  are 
some  respectable  authorities  that  hold  that  the  rule  in 
Shelley's  Case  is  independent  of  the  indention  of  the 
donor  or  devisar;  that  it  ifi  absolute  and  imperative. 
Such  application  of  the  rule  is  not  sanctioned  by  reason 
or  the  current  of  adjudicated  cases  in  this  country."  The 
devise  considered  in  that  caee  wa«  to  the  daughter  of  the 
testator,  "for  and  during  her  lifetime,  ♦  ♦  ♦  and 
on  her  demise  the  said  estate,  both  real  and  pereonal, 
shall  desct^nd  to  and  veet  in  such  heirs  of  her  body 
begotten,  in  fee  simple;"  and  it  was  held  to  give  the 
daughter  only  a  life  estate  in  the  real  property  of  the 
testator.  In  Zavitz  v.  Preston,  supra,  a  devise  of  real 
estate  to  a  grandson  "during  his  natural  life,''  and  at 
his  death  "to  go  to  and)  be  equally  divided  between,  his 
lawful  heirs  and  next  of  kin,"  was  held  to  vest  in  the 
gi-andson  a  life  estate,  only.  The  rule  in  Shelley's  Case 
was  referred  to,  but,  without  determining  that  it  was  in 
force  in  this  state,  we  said  that  *4t  certainly  cannot  be 
invoked  to  defeat  the  intent  of  the  testator."  In  Slem- 
mer  v,  Crampton,  supra,  a  devise  of  land  to  Maria  A. 
Avery,  "to  be  used,  occupied,  andi  enjoyed  by  her  after 
she  becomes  of  the  age  of  legal  majority,  during  her 
natural  life  only,"  and,  after  her  death,  "to  the  heirs  of 
her  body,"  was  held  to  vest  in  Maria  A.  Avery  a  life 
estate,  only,  notwithstanding  the  rule  in  Shelley's  Case. 
It  is  well  know  that  wills  are  frequently  drawn  hur- 
riedly, by  persons  not  skilled'  in  the  use  of  technical 
terms,  and  words  are  often  used)  ini  them  in  a  sense  not 
technically  accurate.  That  is  true  of  the  word 
4  "heirs."     Ftirenes  v.   Severtson,   102  Iowa,  322. 

To  hold  that  when  used  it  must  be  given  a  tech- 
nical effect;  that  it  must  be  taken  as  a  word  of  limita- 
tion, and  not  of  purchase,  notwithstanding  the  fact  that 
the  context  shows  clearly  that  it  was  not  used  in  a 
technical  sense, — does  not  seem  to  us  to  be  iu  harmony 
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with  the  b«rt  roles  of  interpretation,  nor  yvttik  the 
weight  of  authority,  nor  to  be  founded  in  reason,  nor  to 
be  demanded*  by  anything  in  the  letter  or  epirit  of  the 
lawB  of  this  state,  or  the  condition  and  i>olicy  of  its 
people  and  their  institutions.  The  conditions  which 
the  rule  was  originally  designed  to  meet  do  not  exist 
here,  and  to  hold  that  it  applies  to  the  will  under  con- 
sideration would  be  to  go  counter  to  the  rules  of  inter- 
pretaition  which  this  court  has  always  applied  to  willa, 
to  overrule  in  effect  many  cases  which  we  have  decided, 
and  to  some  of  which  we  have  referred,  and  to  establiah 
a  rule  which  has  been  so  unjust  in  its  operation  as  to 
be  abandoned  or  modified  by  nearly  all  of  the  states  im 
which  it  was  once  in  force. 

The  will  under  consideration  gave  to  William 
EJdwin  Wetscott  the  property  in  controversy,  "to  hoW 
the  same  during  the  term  of  his  natural  life,^'  and  pro- 
vided  that  he  should  have  the  use,  rents,  and  jwofits  of 
it  during  that  time.  The  will  also  provided  that  he 
should  "have  no  power  to  convey  or  dispose  of  the  same" 
for  a  longer  period  than  during  his  natural  life,  and 
that  at  his  death  it  should  descend  to  his  heirs.  That 
the  will  was  intended  to  create  in  the  ancestor  a  life 
estate  only,  is  too  clear  for  controversy,  and  the  fact 
that  the  testator  will  be  presumed  to  have  intended  a 
devise  of  all  his  interest  in  the  property,  and  the  further 
fact  that  the  heirs  of  the  devisee  could  not  be  deflnitelj 
known  until  his  death,  would  not  create  in  him  a  larger 
♦estate  than  the  testator  intended  him  to  have.  Up(« 
his  death  the  absolute  title  to  the  property  vested  in 
,  his  heirs.  The  language  of  the  will  brings  it  within  the 
rule  of  the  cases  of  Slemmer  v.  Cramptouy  Kiene  v. 
Gmehle,  and  Zavitz  v.  Preston,  supra,  to  which  we 
6  have  referred.     We  do  not  find  it  necessary  to 

determine  whether  the  rule  in  Shelley's  Case  is  in 
force,  in  this  state,  but  hold  that,  if  it  be  in  force,  it 
cannot  defeat  the  intent  of  a  testator,  as  expressed  by 
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the  language  of  his  will.  It  follows  from  what  we  hare 
said  tha.t  the  demurrer  to  the  petition  should  have  been 
overruled,  and  the  judgment  of  the  district  court  is 

RBYERSBD. 


The  Valley  National  Bank  v.  W.  C.  Garretson;  et  al.,     }^,  ^\ 

'     iiiii  »i*i 

Appellants.  Iio*  ess- 

^^       •  Idl24    2S\ 

Attorneys:  suret^s  on  appeal.  An  attorney  cannot,  under  Ck>de 
1873,  section  2981,  become  a  surety  upon  a  bond  given  on  appeal 
from  a  justice's  court  to  the  district  court,  and  ihe  giving  of  such 
bond  do  s  not  perfect  the  appeal.  Citing  i'owle  v.  Bradley,  50  N, 
W.  Rep.  (S.  D.)  1057;  Cilbank  v.  Stephenson,  80  Wis.  165;  Colhren 
V.  Oonnaughton,  24  Wis.  187;  Schuck  v.  Eager,  24  Minn.  841. 

Appeal  from  Polk  District  Court, — Hon.  C.  P.  Holmes, 

Judge. 

Monday,  February  7,  1898. 

Action  at  law  upon  a  promissory  note,  com- 
menced in  ju-stice's  court  In  the  district  court  a  motion 
to  dismiss  the  cause  on  the  ground  that  a  sufficient 
appeal  bond  had  not  been  filed  was  overruled,  the  cause 
was  tried  by  the  court,  and  a  judgment  wae  rendered  in 
favor  of  the  plaintiff.  The  defendants  appeal.— 
Reversed. 

J.  A.  Merritt  for  appellants. 

"     Powell  &  Paschal  for  appellee. 

Robinson,  J. — In  justice^s  court  there  was  a  trial 
by  jury,  a  verdict  in  favor  of  the  defendants,  and  a  judg- 
ment in  favor  of  the  plaintifE  for  certain  sums  which  the 
defendants  had  tendered  to  him,  and  paid  into  court 
Thereafter  a  notice  of  appeal  to  the  district  court  was 
served  by  the  plaintiflE  upon  the  defendants,  and  an 
appeal  bond,  signed  by  F.  W.  Paschal  as  surety,  was 
filed.    The  motion  to  dismiss,  which  the  district  court 
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ovemded,  was  based  upoa  the  ground  that  the  bond 
was  not  sufficient^  because  Paschal,  the  only  surety 
who  signed  it,  waa  a  practicing  attorney,  and  one  of  the 
attorneys  for  the  plaintiff.  It  is  admitted  that  the 
grouoid  statnl  was  true,  and  we  are  to  determine 
whether  the  bond  was  sufficient  to  give  the  district  court 
jurisdiction  to  try  the  cause. 

Set^tion  3576  of  the  Code  of  1873  required  appeals 
from  the  judgments  of  ju8tic*es'  courts  to  be  taken  and 
perfected  witliin  twenty  days  after  the  rendition  of  the 
judgments.  Section  3580  provided  that  an  appeal 
should  not  be  allowinl  in  any  case  until  a  bond  in  the 
form  given  in  this  section,  or  its  equivalent,  should  be 
taken  and  filed  in  the  office  of  the  justice,  or  clerk  of  the 
district  court,  in  certain  cases.  The  form  given  required 
one  surety.  The  bond  given  in  this  ease  was  in  the  statu- 
tory form.  The  surety,  by  affidavit,  showed-  that  he  was  a 
r<^ident  of  this  state,  and  had  the  requisite  property 
qualifications,  and  the  bond  was  approved  by  the 
ju'stice.  It  apjM^ars  the  bond  was  sufficient,  unless 
Paschal  was  disqualified  to  sdgn  it  as  surety.  Section 
2931  of  the  Code  of  1873,  in  force  when  the  bond  was 
given,  was  as  follows:  "No  attorney  or  other  officer  of 
the  court  shall  be  received  as  security  in  any  proceeding 
in  court.'*  It  was  said  in  Massie  v.  Mann,  17  Iowa,  131, 
of  tMs  provision,  as  it  appeared  in  the  Revision  of  1860, 
that,  although  it  was  found  in  the  chapter  regulating 
security  for  costs,  it  was  not  limited  to  such  cases,  but 
was  intended  to  prohibit  attorneys  from  becoming  sure- 
ties in  any  proceedings  pending  in  court  It  was  fiirther 
said  that  "the  language  is  general,  is  imperative,  and 
the  reason  for  the  law  applies  to  injunctions,  attach- 
ments, and  similar  bonds  as  fully  as  to  those  for  secur- 
ing costs."  See,  also,  Cuppi/  v.  Coffman,  82  Iowa,  214. 
It  was  held  in  Wright  v.  Schmidt,  47  Iowa,  233,  that 
an  attorney  who  had  become  surety  on  a  bond  to  which 
the  section  applied  could  not  escape  liability  where  the 
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bond  had  been  accepted  and  treated  as  valid;  but  the 
legal  effect  of  such  a  bond,  excepting  as  to  the  liability 
of  the  surety,  was  not  determined.  In  Towle  v.  Bradley, 
2  S.  D.  472  (50  N.  W.  Rep.  1057)  a  statute  was  considered 
which  wae  aa  follows:  "No  practicing  attorney  and 
counselor  shall  be  a  surety  in  any  suit  or  proceeding 
which  may  be  instituted'  in  any  of  the  courts  of  this 
state;"  and  it  was  held  to  deprive  an  attorney  of  the 
legal  poTver  or  ability  to  become  a  surety  on  an  under- 
taking, in  any  action  pending  in  the  courts  of  that  state; 
that  the  statute  was  not  a  personal  privilege,  which  the 
attorney  could  waive,  but  was  based  upon  public  policy; 
and  that  the  appeal  from  justice's  court,  which  was 
there  under  consideration,  should  have  been  dismissed, 
because  the  appeal  bond  was  not  sufficient.  Similar 
decisions  have  been  rendered  by  the  supureme  courts  of 
Wisconsin  and  Minnesota,  See  Gilbank  v.  Stephenson, 
30  Wis.  155;  Cothren  v.  Connaughton,  24  Wis.  137; 
Schuek  V,  Ilagar,  24  Minn^  341. 

It  is  claimed,  however,  that  the  statirte  in  question 
does  no  apply  to  proceedings  in  justices'  courts;  and 
tlife  case  of  Smith  v,  Humphrey ,  15  Iowa,  428,  is  relied 
upon  as  supporting  the  claim  thus  made.  It  was  said 
in  that  case  that  chapter  136  of  the  Revision  of  1860, 
which  corresponds  with  the  chapter  of  the  Code  of  1873, 
in  which  is  found  the  section  in  controversy,  did  not 
authorize  justice's  courts  to  require  the  plaintiflte  to 
give  security  for  costs.  The  provision  in  question, 
although  contained  in  the  cha^pter  of  the  Revision 
referred  to,  was  not  in  controversy.  The  question  really 
involved  in  the  case  was  whether  so  much  of  chapter 
136  of  the  Revision  as  provided  for  tlie  giving  of  security 
for  costs  applied  to  cases  in  justice's  court,  and  it  was 
answered  in  the  negative.  It  is  true,  the  opinion  stated 
that  the  question  presented  was  whether  the  chapter 
applied  exclusively  to  proceedings  in  the  district  court, 
bu/t  the  question  thus  stated  was  not  presented,  and  it 
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was  not  deeidiHl.  Every  sect  ion  of  that  chapter  but  one^ 
and  every  section  but  one  of  tlie  corresponding  chapter 
of  the  Code  of  1878,  reftM'red,  in  terms,  to  security  for 
costs.  The  two  sections  which  did  not  refer  specially  to 
such  security  were  section  8446  of  the  Revision  and  sec- 
tion 2931  of  the  Code  of  LS78,  now  in  question,  and  these 
sections  are  in  lan^rnn^e  and  legal  effect  precisely  the 
same.  That  the  general  assembly  did  not  intend  to  limit 
the  application  of  either  to  st^curity  for  costs  is  shown  by 
the  fact  that  the  words  which  showed  such  an  intent 
in  the  other  »ecti(m  were  omitttHl  from  these,  and 
language  of  a  much  broader  and  more  comprehensive 
scope  was  used.  They  provider!  that  no  attorney  should 
be  received  "as  security  in  any  proceeding  in  court." 
As  we  have  stated,  this  court  has  held  that  the  csection 
was  not  limited  to  •security  for  costs,  but  was  general, 
and  we  are  of  the  opinion  tliat  the  same  is  true  of  the 
reference  to  courts.  The  language  of  the  section  is 
»ufficiently  broaxi)  to  include  all  coui-ts  over  which 
the  legislative  authority  exten<ls,  and  the  same  ivasons 
exist  for  applying  it  to  justices'  courts  as  to  courts  of 
record. 

We  conclude  that  the  justice  was  not  authorized  to 
accept  the  appeal  bond  in  controversy;  that  the  plain- 
tiff failed  to  conqdy  with  the  law  in  regard  to  appeal 
bonds;  and  that  the  district  court  did  not  have  jurisdic- 
tion to  try  the  ca^^  on  its  merits.  It  follows  that  the 
motion  to  dismiss  the  case  should  have  been  sustained 
by  the  district  court,  niid  for  the  error  in  overruling  th€ 
motion  its  judgment  ii^  uevekbed. 
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Contmet:    carriers:     Public  policy,    A  railroad  company  cannot,    iM 
under  Code  2074,  preventing  any  limitation  of  the  liability  of  a    ^ 
common  carrier,  relieve  itself  from  care  of  live  stock  by  a  contract    iJ^J    JJJ 
8    providing  that  the  cars  shall  be  in  cliarge  of  tlie  shipper,  who 
assumes  the  duty  of  loading  and  unloading,  atcendii  g  a  and  feed- 
ing the  stock  at  his  own  expense  and  risk. 

Rule  applied.    Notwithstanding  the  invalidity  of  a  provision  of  * 

3  contract  for  the  shipment  of  live  stock  requiring  the  shipper  to 

4  care  for  the  same,  a  shipper  who  is  furnished  transportation  and   . 

5  actually  undertakes  to  care  for  his  stock,  cannot  recover  from  the 

6  carrier  for  injuries  occasioned  by  his  neglect  to  exercise  such  care. 
Citing  liailroad  Co.  v.  McRae  (Texas)  27  Am.  St.  Rep.  926;  John- 
son V,  Railroad  Co.  (Miss.)  11  So.  Rep.  104;  Clark  v.  Railroad  Co., 
67  Am.  Dec.  205. 

Same.    Valid  conditions  in  a  shipping  contract,  which  cannot  be 
6    separated  from  those  which  are  understood  by  both  parties  to  be 
invalid,  can  be  enforced. 

Same.  'I'he  fact  that  no  notice  of  damage  was  given  a  railroad  com- 
pany, as  required  in  a  shipping  contract,  does  not  relieve  the  com- 
pany of  liability,  since  the  condition  is  a  limitation  of  the  carrier's 

6  liability,  and  therefore  void,  under  Code,  section  2074,  providing 
no  contract  shall  exempt  any  railroad  corporation  engaged  in 
transporting  property  from  the  liability  of  a  common  carrier, 
which  would  exist  had  no  contract  been  made  or  entered  into. 

Evidence.    Injury  to  property  in  transit  being  shown,  the  burden  is 
7-8  cast  upon  the  carrier  to  exculpate  itself  from  blame. 

Same.    A  shipper  who  has  undertaken  to  care  for  his  own  stock  while 

7  in  transit,  has  the  burden  of  showing  that  injury  thereto  did  not 
result  from  his  own  negligence,  and,  if  occasioned  by  failure  to 

8  do  what  he  has  undertaken  then,  that  such  failure  resulted  from 
omission  on  the  part  of  tiie  carrier  to  do  sorhe  duty  devolving 
upon  it. 

Appeal:    conduct  below.    Where  a  defendant,  by  answer,  meets 
1    issues  indefinitely  stated  in  the  petition,  he  cannot  afterwards 
complain  that  they  are  not  properly  tendered. 

Rule  applied.  The  petition  alleged  that  stock  was  damaged  by 
delay  in  delivery,  and  by  "their  long  confinement,  *  *  *  expos- 
ure, and  lack  of  proper  care  and  attention  "    The  answer  denied 
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lack  of  care,  and  set  up  matter  in  justification  of  the  delay. 
Held,  that  the  answer  put  in  issue  the  question  of  negligenoe  in 
the  delay  and  failure  to  exercise  care. 

Harmless  error.    Error  in  overruling  a  motion  to  direct  a  yerdict 
for  defendant  is  cured  so  far  as  possible  by  setting  aside  the 
8    verdict  returned  and  granting  a  new  trial;  and  the  refusal  to 
direct  will  not  be  reviewed,  on  appeal. 

Appeal  from  Buena  Vista  District  Court. — Hon.  W.  B. 
QuABTON,  Judge. 

Monday,  February  7,  1898. 

Action  for  damages  on  shipment  of  stock.  Trial  to 
jury,  and  verdict  for  the  plaintiff.  The  motion  of  the 
defendant  for  new  trial  was  sustained,  and  that  for 
judgment  on  the  answers  to  special  interrogatories^ 
overruled.    The  defendant  appeals. — Affirmed. 

Buncombe  &  Kenyon  and  T.  D.  Higgs  for  appel- 
lant. 

Mack  &  De  Land  for  appellee. 

Ladd,  J. — The  plaintiff  shipped*  thirty-nine  head  of 
fat  cattle  and  some  hogs  over  the  defendant's  railway, 
June  26, 1894,  from  Storm  Lake  to  Chicago.  These  were 
loaded  at  about  9  o'clock  p.  m.,  and  reached  Chicago  at 
5  o'clock  a.  m.,  of  June  28th,  but  were  not  delivered 
to  the  consignee  at  the  stock  yards  till  eight  minutes 
after  2  o'clock  p.  m.  The  plaintiff  alleged  in  his  peti- 
tion that  "during  all  the  time  from  5  o'clock  a  m.  to 
3  o'clock  p.  M.  of  the  said  twenty-eighth  day  of  June, 
1894,  the  said  cattle  and  hogs  were  kept  confined  in  the 
cars  within  which  they  were  shipped,  and  upon  the 
tracks  of  the  defendant,  at  different  points  of  the  city  of 
Chicago,  exposed  constantly  and  continuously  during 
all  such  time  to  the  heat  of  the  sun,  which  was  excessive; 
that  when  said  cattle  and  hogs  wei'e  delivered  to  the 
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consignee  at  about  3  o'clock  p.  m.  of  said  twenty-eighth 
day  of  June,  1894,  they  were  in  a  badly-damaged  con- 
dition, having  slirunken  considerably  in  weight,  and 
showing  in  other  wajis  their  long  confinement  in  the 
cars,  exposure,  and  lack  of  proper  care  and  attention, 
by  reason  of  which  this  plaintiflf  has  been  damaged  in 
the  sum  of  six  hundred  dollars."    It  is  asserted 

1  that  no  allegation  of  failure  to  properly  care  for 
the  stock  is  contained  in  the  portion  of  the  peti- 
tion set  out  The  statement  is  not  as  specific  as  might 
have  been  required,  had  timely  obejection  been  made. 
The  answer,  however,  clearly  puts  in  issue  the  negli- 
gence charged  in  delay  and  the  failure  to  exercise  care, 
as  it,  in  terms,  denies  lack  of  care,  and  alleges  the  delay 
was  occasioned  by  the  intimidation,  violence,  and  inter- 
ference of  strikers  and  mobs  in  Chicago,  and  that  the 
stock  was  delivered  as  soon  as  possible.  Having  met 
the  issues,  indefinitely  stated  in  the  petition,  the  defend- 
ant is  not  in  a  position  to  say  they  were  not  tendered. 

II.  The  alleged  error  in  overruling  the  motion  to 
direct  a  verdict  for  the  defendant  ought  not  to  be  deter- 
mined.   If  it  be  conceded,  the  court  corrected  it, 

2  in  so  far  as  possible,  by  setting  aside  the  verdict 
returned,  and  granting  a  new  trial.  The  evi- 
dence may  be  different  on  another  trial,  and,  in  any 
event,  we  cannot  anticipate  what  the  court's  ruling  will 
be  when  the  question  is  again  presented. 

III.  The  jury  found,  in  answer  to  special  inter- 
rogatories, that  the  transportation  of  the  stock  was 
unreasonably  delayed,  but  that  this  was  not  occasioned 
by  any  negligence  on  the  part  of  the  defendant.  It  will 
be  observed  that  no  finding  was  returned  with  respect 
to  the  care  given  the  stock.  The  assertion  that  this  is 
not  within  the  issues  has  been  dis|)osed  of.    It  is  said, 
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however,  that  no  notice  of  the  claim  for  damages  was 
given,  aa  required  by  the  shipping  contract.  This 
3  contains  tlie  condition  that  "no  claim  for  loss  ar 

damage  to  stock  shall  be  valid  against  said  rail- 
road company  unless  it  shall  be  made  in  writing,  veri- 
fied by  affidavit,  and  delivered  to  the  general  freight 
agent  of  the  railroiid  company  at  Chicago,  or  to  agent 
of  the  company  at  the  station  from  which  the  stock  is 
shipiHMl,  or  to  the  agent  of  tlie  company  at  the  point  of 
destination,  within  ten  days  fmm  the  time  said  stock  is 
removed  from  said  cans."  Such  limitation*?  have  been 
regarded  as  reai^cmable  and  binding,  in  the  absence  of 
statutory  regulations,  as  tending  to  prevent  fraud.  Daw- 
son V.  Bailivay  Co,,  76  Mo.  514;  Coggin  v,  Baihray  Co., 
12  Kan.  416.  But  they  are  limitations  of  the  liability  of 
the  common  cannier,  and  cannot  be  ujiheld,  becaust- 
against  the  prohibition  of  section  2074  of  the  Code:  "Xo 
contract,  receipt,  rule  or  regulation  shall  exempt  any 
railroad  corporation  engag(>d  in  transporting  j>ersons  or 
property,  from  the  liability  of  a  commcm  carrier,  or 
carrier  of  passengers,  which  would  exist  had  no  con- 
tract, receipt,  rule  or  regulation  been  made  or  entereil 
into."  SeeMissoNriP.Rg  Co.  v,  Vandevenfe}%2&  Xeb.222 
(41  N.  W.  Rep.  998);  Ohio  d^  M.Ry  Co.  v.  Tabor,  98  Ky. 
508  (82  S.  W.  Rep.  1G8;  36  S.  W.  Rep.  18);  Broirn  v.  Rail- 
road  Co.  (Ky.)  38  S.  W.  Rep.  862. 

IV.  The  defendant  insists  it  w^as  reli(^ved  from  the 
care  of  the  stock  by  the  terms  of  the  contract,  in  iht 
words  following:  '\2)  The  cars  containing  the  stock  are 
to  be  in  charge  of  the  shipi)er  or  his  agents,  while  in 
traiKsit,  fiHH^  transportation  for  such  persons  being  fur- 
nished by  the  railroad  comjxiny,  upon  the  conditions, 
and  in  accordance  with  the  rules  printed  at  the  head  of 
this  contract,  and  the  shipp<^r  assumc^s  the  duty  of  load- 
ing and  unloading  said  stock,  and  of  attending  to,  feed- 
ing and  watering  the  same,  at  his  own  exi)ense,  and  risk, 
The  railroad  company  sliall  not  be  liable  for  any  injury 
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the  animalis  may  do  to  each  otlier  or  themselves,  nor  for 
any  los*^  or  (lainao(»  caiLsed  by  theft,  cold,  heat,  or  suffo- 
cation.    *     *     *"      The   plaintiff   accompanied 

4  the  stock,  but  inisi?^ts  that  all  provisions  of  the 
contract  relieving  the  defendant  of  liability  are 

void,  under  the  section  of  the  statute  already  quoted. 
That  a  railroad  comjiany  is  not  permitted  to  limit  its 
liability  in  such  caisc^  has  been  too  often  determined  by 
thiis  coui-t  to  call  for  further  elaboration.  McCoy  v. 
Railroad  Co,,  44  Iowa,  424;  McDnniel  v.  Bail  way  Co., 
24  Iowa,  412;  Kifnu'ck  v.  ll(tllrna(l  Co,,  69  Iowa,  665; 
McCtnte  r.  Bail  road  Co.,  52  Iowa,  600.    Such  con- 

5  ditions  an^  n^adily  severable  from  those  relating 
to  the  traiis]M>ilation  (>f  the  stock,  which  the 

parties  had  the  right  to  make,  and  the  plaintiff  may 
insist  on  tho^e  which  are  valid,  without  being  bound  by 
tho«e  understood  by  hot  h  ])arties  to  be  void.  See  Casady 
i\  Woodbury  County,  13  Iowa,  113;  Osyood  r.  Bander, 
75  Iowa,  550;  Sniifli  r,  Smlfh,  87  Iowa,  93;  2  Par- 
sons, Contract,  517;  3  Am.  k  ?]ng.  Enc.  Law,  886. 
But  the  company  had  the  inght  to  employ  the 
plaintiff  by  fmnishing  him  transportation  to  accom- 
pany the  stock,  k>ad  and  unload,  water  and  feed  it,  and, 
if  he  actually  undertook  to  do  this,  and  injury 

6  was  oc(*a>;ion(Hl  by  his  negligence,  it  is  not  per- 
ceived on  what  theory  the  carrier  may  be  held 

responsible.  In  such  a  case,  daniag(\s  result,  not  from  any 
lack  of  care  on  the  part  of  the  carrier,  but  from  that  of 
the  owner.  S(h*  Iffni  r.  Railroad  Co.,  69  Iowa,  485j 
McCoy  V,  Railroad  Co,,  sitpra,  Koav,  if  the  owner  under- 
takes to  oversc(^  tlu*  transportation  of  his  stock  and 
attend  to  loading  and  unloading  it,  f(K?ding  and  water- 
ing it,  whether  by  contract  or  voluntarily,  and  it  suffers 
injurs'  through  his  fault,  he  cannot  i'(MH>ver,  though  the 
contract  in  no  way  r(di(»vcs  the  company  from  liability. 
Hence  the  .section  of  the  statute  is  not  applicable  in 
such  a  case.    From  his  familiarity  with  the  animals  he 
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is  presumed  to  know  wimt  care  is  required,  better  than 
a  stranger,  and,  having  undertaken  to  bestow  this, 
the  company  ie  not  liable  for  his  omission  to  do  so, 
unless  resulting  from  it«  failure  to  furnish  proper  facili 
ties  therefor,  or  reasonable  opportunity  for  90  doing. 
In  other  words,  the  cairier  is  liable  for  such  losses  only 
as  result  from  its  failure  to  discharge  the  duties  not 
assumed  and  undertaken  by  the  shipper.  Railwaji  Co, 
V,  McRae,  82  Tex.  Sup.  614  (27  Am.  St  Rep.  926  (18 
S.  W.  Rep.  672);  Johnson  ik  Railicay  Co.,  69  Miss.  191 
(11  Kouth.  Rep.  104);  Clarke  r.  Baihray  Co,,  67  Am.  Dec 
205,  and  note;  5  Am.  &  Eng.  Enc.  Law  (2d  ed.),  440. 
The  right  to  require  tlie  shipper  to  accompany  the  stock, 
it  will  be  noticed,  is  not  involved,  as  Grieve,  in  fact,  did 

so.  As  a  general  rule,  injury  to  property  trans- 
7  ported  being  shown,  the  burden  is  ca^j^t  upon  the 

carrier  to  exculpate  itself  from  blame.  This  is 
because  of  its  exclusive  cK>ntrol  of  the  property,  and 
of  the  instrumentalities  of  transportation,  and  of  its 
superior  means  of  information.  But  is  this  true  where 
the  shipper  assumes  to  and  actually  does  take  charge  of 
his  stock  during  its  transix>rtation?  In  such  a  case  the 
animals  are  not  in  the  exclusive  custody  of  the  carrier, 
nor  are  its  means  of  information  superior  to  those  of  the 
shipper,  who  is  in  a  position  to  know  what  has  been 
done  or  omitted,  as  well,  if  not  better,  than  the  carrier. 
Now,  the  cattle  were  kept  in  the  cars,  without  unload- 
ing, or  feeding,  or  watering,  in  Chicago,  for  about  nine 
hours,  and  the  injury,  if  any,  was  occasioned  thereby. 
All  this,  however,  the  plaintiff  had  assumed  to  do,  and, 
if  his  failure  therein  was  caused  by  any  act  of  the 
defendant,  he  knew  what  it  was  as  well  as  the  company. 
If  he  demanded  facilities  for  unloading  the  cattle,  or  for 
feeding  and  watering  them,  and  these  were  not  pro- 
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vided,  or  were  refused,  then  the  burden  was  cast  upon 
the  defendant  to  excuse  itself  for  not  furnishing 
8  them.  But  the  burden  is  certainly  on  the  shipper, 
in  the  first  instance,  to  show  that  the  injury  did 
not  result  from  his  own  negligence,  and  if  occasioned  by 
failure  to  do  what  he  has  undertaken,  then  that  such 
failure  resiulted  from  an  omission  on  the  part  of  the 
company  to  perform  some  duty  devolving  upon  it  This 
conclusion  has  ample  support  in  the  authorities.  4 
Elliott,  Railroads,  sections  1549,  1552;  Tore  Haute 
By.  Co.  V.  Sherwood^  132  Ind.  129  (31  N.  E.  Rep.  7S1);  St. 
Louis  Ry.  Co,  v.  Weakly,  50  Ark.  397  (8  S.  W.  Rep.  134; 

7  Am.  St  104);  Louisville,  Etc,  By.  Co.  v.  Iledger,  9 
Bush,  645  (15  Am,  Rep.  740);  Bailway  Co.  v.  Beynolds. 

8  Kan.  623.  See  Faust  v.  Bailway  Co.,  104  Iowa,  241. 
We  have  called  attention  to  these  rules  in  view  of 
another  trial,  because  not  recognized  in  the  instructions 
given. — Affirmed. 


Uriah  Trimble  v.  John  Tantlinger,  Appellant. 

Libel*  PLEA  AND  PBOOF.  Special  damages  need  not  be  alleged  nor 
3  proved  in  an  action  for  slanderous  words  allesred  to  have  been 
5    spoken  which  are  actionable  per  se. 

Evidence:    practice.    Evidence  of  a  conversation  between  the  par- 
ties to  the  action  is  properly  stricken  out  where  the  witness  fails 
2    to  fix  the  time  and  shows  by  his  evidence  that  the  conversation 
related  to  another  matter  than  that  involved  in  the  suit. 

Same.    In  an  action  for  slander,  evidence  that  the  witness  was  present 

7  at  a  conversation  between  the  plaintiff  and  defendant,  but  did  not 
hear  the  actionable  words  alleged  to  have  been  spoken,  is  inadmis- 

9  sible  as  not  amounting  to  a  statement  that  the  defendant  did  not 
speak  the  words  charged. 

Bame     Testimony  that  one  of  the  witnesses  for  the  plaintiff  in  an 
action  for  slander  stated  that  the  plaintiff  could  vhank  him  for 

8  information  concerning  the  slanderous  words  is  immaterial,  since 
it  does  not  tend  necessarily  to  show  bias  or  prejudice  on  the  part 
of  the  witness. 
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New  Trial:    newly  DisrovKitED  evidence:     Discretion.     It  is  not 
error  to  deny  a  new  trial  on  the  jrround  of  newly  discovered  evi- 
6    dence  showing?  tliat  witnesses  for  the  siuvessful  party  made  state- 
ments out  of  court  at  variance  with  their  testimony,  where  such 
testimony  is  cunuilative. 

Same.  A  motion  for  a  new  trial  on  the  j?round  of  newly  discovered 
evidence,  contained  a:li(ia\lls  of  two  persons,  one  of  whom  was 
present  at  the  trial,  that  a  witness  for  tlie  plaintiff,  who  had  testi- 
fied to  hearing  defendant  sprak  the  slanderous  words  sued  on,  had 
stated  before  the  trial  that  he  could  do  defendant  no  liarm  nor 

10  plaintiff  any  pood,  and  that  he  never  heard  defendant  assail 
plaintiff's  cliaracter  or  his  business,  and  that  the  suit  was  brought 
for  spile.  The  statenuiits  were  all  specifically  denied  by  counter 
affidavit, and  tht»  witness'  testimony  at  the  trial  was  corroborated. 
Eehi,  that  the  di><crelion  of  the  trial  court  was  not  abused  by  the 
refusal  of  a  new  trial,  and  that  the  matter  asserted  amounted  to 
no  more  tlian  an  impeachment. 

Appeal:    puksimittons     On  a  trial  for  slander,  where  the  jury  is 

char|?ed  to  estinrUe  the  amount  of  "actual  injury'*  plaintiff  would 
4    naturally  sustain,  the  supreme  court  cannot  presume,  from  the 
amount  of  the  verdict,  that  exemplary  damages  were  allowed. 

Haumlkss  EiiKOK.     Krror  in  su.^t aiiil HIT  an  objection  to  certain  ques- 
1    tions  is  hannh'ss,  where  the  answer  thereto  is  subsequently  given. 

Aj^inalfroni  JolinsonDixfrirt  Court. — Hon.  M.  J.  Wade, 

Judge. 

Wednesday,  Januaky  27,  1897. 

Action  to  rocovt^r  dania<;('>s  for  the  alleged  epeaking 
of  certain  false,  malicious,  and  defamatory  words,  in 
March,  1804,  in  tlu^  i)r(\s('n('o  of  Thomas  Jordan,  James 
Evans,  J.  W.  White,  antl  others.  Defendaiit  answered, 
denying!:  j;(Mnn  ally.  The  casf^  was  tried  to  a  jury,  and  a 
verdiet  of  on(*  thousand  thr(H»  lui]idr<Hi  dollai's  rendered 
in  favor  of  tin*  plainlilT.  D'iCndant  moved  for  a  new 
trial,  n]H)n  tlio  ^inninl,  anions  others,  that  the  damages 
were  excessive.  Tlu»  court  ovcrvulod  said  motion  as  to 
all  fuiid  other  groimiN,  and,  finding  that  the  verdict  was 
excessive,  n  .lucid  t;i(^  s:nnt»  to  eight  hnndiiMl  dollars, 
giving  tlu^  plaintilT  the  right  to  elect  to  accept  judgment 
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for  eight  hundred  dollars  or  to  submit  to  a  new  trial. 
Plaintiff  elected  to  accept  judgment  for  eight  hundred 
dollars,  and  the  motion  for  new  trial  was  overruled  as 
to  all  the  grounds  thereof,  and  judgment  entered 
against  the  defendant  for  eight  hundred  dollars,  from 
which  he  appeals. — Affinned. 

Ranck  &  Bradley  and  Joe  A.  Edwards  for  appel- 
lant. 

Ewing  &  Hart  for  appellee. 

Given,  J. — I.  Appellant's  first  complaints  are  as 
to  certain  rulings  in  taking  the  testimony.  There  is  evi- 
dence tending  to  show  two  conversations  in  which  the 
defendant  spoke  concerning  the  plaintiff,^— one  in  Ijeon- 
ard'^  store,  and  one  in  the  street  near  the  store.  Plain- 
tiff was  asked,  on  crcK^s-examination,  how  long  he  stayed 
in  the  store,  and  wheilier  he  went  in  to  inquire  if  the 
township  trust(H^s  had  bc^n  there.  These  questions 
were  objected  to  and  objection  sustained,  as  not 

1  proper  cross-examination.     Conceding  that  the 
ruling  was  erroneous,  yet  there  was  no  prejudice, 

as  the  witness  proceeded  to  state  that  he  did  not  go 
there  to  inquire  about  the  townsliip  trusttM?si.  Appel- 
lant complains  that  plaintiff's  objfution  to  two  ques- 
tions asked  the  witnesvs,  Horace  Pag<%  was  sustained, 
and  that  plaint  ill's  motion  to  strike  out  all  of  his 

2  testimony  was  also  sustained.    Page  testified  to 
a  conversation  ]>etween  the  parti(\s  to  this  suit  in 

Leonard's  store,  but  failed  to  fix  tin*  time,  and  showed 
"by  his  evidence  thai  the  conversation  was  in  relation  to 
another  matter  than  that  involved  in  this  suit  The 
testimony  was  pro])(Hly  ^^tri(•ken  out,  and,  therefcne, 
there  was  no  prejudice  in  sustaining  plaintiffs  objec- 
tion to  the  question  asked. 
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II.    Plaintiff  does  not  allege  any  damages  in  his 
petition,  but,  aftw  setting  out  the  speaking  of  the 
words,  concludes  his  petition  as  follows:    "Wherefore, 
plaintiflf  asks  judgment  against  defendant  for  two  thou- 
sand dollars  and  costs."     Appellant  contends, 

3  that,  no  damages  being  alleged,  the  court  erred 
in  instructing  the  jury  that,  if  they  found  for  the 

plaintiflf,  they  should  allow  him  such  damages  as  they 
believed  he  suffered  by  the  use  of  such  language.  He  also 
contends  that,  from  the  amount  returned  by  the  jury, 
they  must  have  found  exemplary  damages,  and  that  no 
such  damages  could  be  pecovere<l  under  the  pleaa- 

4  ings.  By  the  instructions,  the  jury  were  directed 
to  inquire  as  to  actual  damages  only.    They  were 

told  to,  "c^^timate  as  near  as  you  (*an,  the  amount  of 
actual  injury  that  the  plaintiflf  would  naturally  sustain 
by  reason  of  the  statement  mmle  by  the  defendant" 
We  may  not  presume,  under  these  instructions,  from 
the   amount   returned,   that  the  jury   allowed 

5  exemplary    damages).     The    slanderous    words 
allegiMl  to  have  been  Rix>ken  being  actionable 

per  se,  sptnial  damages  need  not  Ik*  alleged  nor  proven. 
Parker  i\  Letris,  2  G.  Greene,  311;  Ilic/iS  r.  Walker,  2 
G.  (Jreene,  440.  There  was  no  error  in  the  instructions 
in  the  resi)ect  complained  of. 

III.     ApiK^llant's  motion  for  a  new  trial  was  based 

upon  the  grounds  already  consideitnl,  and  upon  the 

further  ground   of  newly-discovered   evidence,   as  to 

which  a  number  of  affidavits  were  filed.    We  will 

6  not  siet  out  nor  discuss  these  affidavits  at  leujich. 
It  is  sufficient  to  say  that  their  general  tenor  is 

to  show  that  witnesses  for  plaintiflf,  particularly  one  J. 
L.  Evans,  made  statements  out  of  court  at  variance 
with  the  ti^timony  given  on  the  trial.  While  the  pur- 
I>ose  of  such  testimony  is  imiM^achlng,  it  may  not  be 
within  the  rule  that  refuses  a  new  ti'ial  ui>on  the  ground 
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of  newly  discovered  evidence  as  to  the  character  or  gen- 
eral reputation  of  a  witness.  We  think,  however,  that 
this  alleged  newly-discovered  evidence  was  so  far  cumu- 
lative that  the  court  was  warranted  in  refusing  a  new 
trial  on  that  ground.  We  find  no  error  in  the  record 
prejudicial  to  appellant,  and  the  judgment  of  the  dis- 
trict court  is  therefore  affirmed. 

Supplemental  Opinion  on  Rehearing. 

Monday,  February  7,  1898. 

Banck  &  Bradley,  Remleij,  Ney  &  Remley,  and  Joe 
A,  Edicards  for  appellant. 

Eiving  &  Hart  and  S,  H,  Fairall  for  appellee. 

Waterman,  J. — A  re-hearing  having  been  granted 
in  this  case,  we  have  again  considered  the  questions 
involved,  and  have  to  say  that  we  are  quite  satisfied 
with  what  was  said  in  the  preceding  opinion,  upon 
all  the  issues  presented,  save  as  to  the  matter 
of  newly-discovered  evidence,  and  upon  this  branch 
of  the  case,  in  view  of  appellant's  earnest  and 
insistent  claims,  we  desire  to  add  something  to  what  i* 
there  stated.  In  support  of  his  application  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  the 
defendant  presented  certain  affidavits.  The  first  is  an 
affidavit  of  George  Miller,  who  avers  that  one  James 
Evans,  who  was  a  witness  for  plaintiflf  on  the  trial 
below,  and  there  testified  to  having  heard  the  words 
complained  of  spoken,  stated  to  affiant  before  said  trial, 
^^hat  he  could  not  do  Tantlinger  any  harm,  nor  Trimble 
any  good,  in  the  case,  and  that  he  never  heard  Tant- 
linger say  anything  against  the  character  of  Mr. 
Trimble."  Thomas  Jordan  also  makes  affidavit  that  he 
was  present  during  a  conversation  between  plaintiff  and 
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defendant,  in  the  store  of  Leonard  &  Ritter,  in  the 
spring  of  181H,  and  he  aihhs:     "1  did  not  hear 

7  Tantlinger  8av  thai  Trimble  kept  a  house  of  ill 
fame,  or  a  w  hore  hcnist*,  or  a  phice  where  girls 

resort  for  prostitution,  at  tliis  time  or  any  other  time." 
John  Wliite  sweai-s  that  he  never  heard  defendant  say 
tlwtt  Trimble  kept  a  llou^se  of  ill  fame,  or  that  he  kept  a 
piano  to  entice  girlis  tlu^e  for  bad  purposes.  W.  S.  Stout, 
in  his  affidavit,  says  that,  aftc^r  the  verdict  was  rendered 
in  the  court  below,  lu^  li(»ard  James  Evans  say  to  another 
{Kelson:    *n'rimbh*  may  thank  me  for  this.     I  am 

8  the  man  that  i)ut  him  onto  it."    Henry  C.  Lane 
testitics  that  James  Evan^s,  in  a   conversation 

with  attiant,  said,  in  sulKstaiu^,  that  he  never  heard 
Tantlingcr  say  lliat  Trimble  wa.s  keeping  a  house  of  ill 
fame,  or  whore  house,  or  a  place  wheie  girls  or  women 
resorted,  and  that  he  inner  heard  defendant  say  any- 
thing about  Triud)l(\  or  about  the  kind  of  hous<*  he  was 
keeping;  that  10 vans  did  4<ay :  "The^uit  was  brought  for 
epite,  on  account  of  liquor  prois<?cutions,  or  for  intimi- 
dation.'" In  resistance  to  the  application  for  a  new 
trial,  plaintiff  tihd,  among  othersi,  the  affidavits  of 
James  Evans,  wlio  dtMiies  specifically  the  statements 
attributed  to  him  in  tlu^  above-mentioned  affidavits. 
The  negative  matter  test! tied  to  by  Jordan  and  White 
would  be  inadmissible,  if  offered  in  evidence.    It 

9  will  be  noticed  that  they  do  not  &ay  that  Tant- 
linger  did  not  .sjKak  the  wonls  charged,  but  only 

that  affiants  did  not  h(nir  him  speak  them.  So,  too,  the 
statement  of  Evans,  if  ma<le  as  avoiTod  by  Stout,  would 
be  inadmissible  because  of  immateriality.  It  does  not 
even  tend,  necessarily,  to  show  bias  or  prejudice  on  the 
part  of  Evauf^.  TIkmc  is  left,  tlien,  only  the  testimony 
of  Miller  and  Lan(^,  relati  ng  to  asserted  statements  made 
by  Evans  out  of  court,  which  are  inconsistent  with  his 
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testimony  on  the  trial.    It  is  shown  that  Lane  i^  a  son- 
in-law  of  defendant;  lliat  he  wa«  present  at  the  trial 

below^  and  heard  the  witness  Evans  testify.    We 
10        think  it  was  proper  for  the  trial  court  to  consider 

this  fact,  and  also  the  further  fact  that  Evans 
denies  flatly  that  he  ever  made  ajiy  of  the  statements 
charged.  A  considerable  discretion  is  vested  in  the 
lower  court  in  passin<?  upon  an  application  for  a  new 
trial,  on  the  ground  of  newly-discovei*ed  evidence,  and 
we  will  not  interfere  with  the  exercise  of  that  discretion, 
unless  it  apjM^ai's  to  us  to  have  been  abused.  Searctj  v. 
Martin  Woods  Co.,  93  Iowa,  420;  Moore  v.  Railroad  Co., 
94  Iowa,  736.  Viewtnl  in  the. most  favorable  light  for 
defendant,  this  evidence  must  l)e  regarded  as  merely  of 
an  impeaching  charact(M\  It  tended  only  to  show  that 
the  witness  Evans  had  made  statement,  out  of  court, 
inconsistent  with  his  testimony  as  given  on  the  trial 
But  there  wei-e  other  witn(\ss(^s  who  corroborated 
Evans,  and  we  tliink  it  was  for  tli(^  couil  below  to  say 
whether  a  diifenrnt  result  could  he  reasonably  expected 
if  a  new  trial  was  granted,  and  this  evidence  received. 
Too  much,  we  think,  is  claimed  by  appellant's  counsel 
for  the  case  of  Marrf.ij  v.  It'rhrr.  92  Iowa,  757.  A  new 
trial  was  grante<l  by  the  lower  court  in  that  case,  and 
we  affirmed  its  action;  but  it  by  no  means  follow^s  that 
we  should  have  interfei-ed  if  the  court  had  refused  to  set 
aside  the  verdict.  Mu(  h  tliat  is  said  in  that  case  as  to 
the  new  evidence  was  unnecessary.  The  motion  for  a 
new  trial  containcnl  othcu-  grounds,  and  there  is  nothing 
in  the  record  to  show  what  particular  matter  influenced 
the  trial  court  in  its  ruling.  We  might  well  have  rested 
our  affirmance  of  its  judgmcMit  upon  the  well-established 
rule  that  this  court  will  be  slow  to  interfile  with  the 
action  of  the  trial  court  when  a  new  trial  is  awarded. 
For  the  reasons  stat(Ml  we  think  the  former  opinion 
must  be  adhered  to,  and  the  judgment  below  affirmed. 
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lyj  ttg  James  Callanan,  Appellant,  v.  M.  Votruba. 
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117  M  *^u<l9raent:    ukndition:    Lien.    A  judgment  is  not  rendered  00  M  to 

loToTS  constitute  a  lien  from  the  "time  of  such  rendition*''  within  the 

M\9  125  meaning  of  Code,  section  880',  until  it  is  entered  on  the  records 

ioi  ~672l  of  the  court  as  required  by  section  8784,  although  a  form  of  judg- 

^  J^l  ment  has  been  signed  by  the  judge  and  indorsed  "Filed*  by  the 

fi26  338'  clerk. 

m    2d 

m    103        Appeal  from  Polk  District  Court,— Rojst.  W.  F.  Con- 

132     606  -^-^  "^ 

RAD,  Judffe. 

10ri72 

134  170! 

ior~672  Tuesday,  February  8,  1898. 

135  300 

Action  to  quiet  title  agtain^t  two  judgments  in 
favor  of  the  defendant  Decree  was  entered  on  the 
croes-i>etition  of  the  defendant,  eetabliehing  such  judg- 
ments as  liens  on  the  plaintiff's  lot,  and  he  appeals. — 

Rerersed, 

J,  J.  &  E.  A.  Davis  for  appellant. 

Day  &  Corry  for  appellee. 

Ladd,  J. — In  September,  1895,  McClure  was  the 
owner  of  a  lot  in  the  city  of  Des  Moines,  and  conveyed 
it  by  warranty  deed,  delivered  to  plaintiff  September 
27,  of  the  siiime  year,  in  pursuance  of  an  oral  contract 
so  to  do  made  September  3,  previoufi.  The  agreed  con- 
^Hl<^ration  was  eight  hundred  dollarst^  of  which  four 
hundred  and  sixteen  dollars  was  credited  on  an  ante- 
1  t^leut  indebt(Hlness,  and  three  hundred  and  eighty-four 
(loUai*s,  a  mortgage  on  the  lot,  subject  to  which  Oalla- 
uan  took  the  deed  Two  judgments  by  default  were 
ordered  in  favor  of  the  defendant  and  against  McClure 
September  24, 1895,  and  entries  therefor  were  signed  by 
the  trial  judge  and  indorsed  "Filed"  by  the  clerk,  on  the 
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same  day,  but  were  not  recorded  in  the  record  book  or 
entered  until  the  twenty-eighth  or  thirtieth  of  the  dame 
month,  and  after  the  conveyance  to  CJaUanaji.  Are 
these  judgments  liens  on  the  land?  Section  3801  of  the 
C5ode  pporides  that  "judgments  in  the  supreme  or  dis- 
trict courts  of  this  state  or  in  the  circuit  or  dis- 
trict courts  of  the  United  Sta*e»,  within  this  state,  are 
liens  upo©  the  real  estate  owned  by  the  defendant  at 
the  time  of  such  rendition,  and  also  upon  all  he  may 
subsequently  acquire,  for  the  period  of  ten  years  from 
the  date  of  the  judgment/'  What  is  meant  by  the 
"time  of  such  rendition  ?"  Kendering  a  judgment  is  the 
judicial  act  of  the  court  in  pronouncing  the  sentence  of 
the  law  upon  the  facts  in  controversy,  as  ascertained 
from  the  pleadings  and  the  evidence;  and,  technically, 
the  ministerial  act  of  spreading  upon  the  record  a  state- 
ment of  the  final  conclusion  reached  by  the  court  is  not 
included  therein.  Black,  Judgments,  section  106; 
Shuster  i\  Racier,  13  Colo.  329  (22  Pac.  Rep.  505);  Blatch- 
ford  V.  Netvberri/y  100  111.  489;  Conwell  v,  Kuykendall, 
29  Kan.  707;  Hall  v,  Tuttle,  40  Am.  Dec.  382,  and  note; 
Stephens  ii  Santee,  49  N  Y.,  39;  Durant  v.  Comegys,  2 
Idaho,  809  (35  Am.  St  267;  26  Pac.  Rep.  755);  In  re 
Cook's  Estate,  77  C5al.  220  (11  Am.  St  276;  17  Pac. 
Rep.  923,  and  19  Pac.  Rep.  431).  But,  in  con- 
struing this  statute,  its  relation  to  others  on  the 
same  subject,  and  the  sense  in  which  the  words 
are  used,  as  determined  by  this  court,  must  be 
considered.  Every  final  adjudication  of  the  rights 
of  the  parties  in  an  action  is  a  judgment  Code,  section 
3769.  All  judgments  and  orders  must  be  entered  on 
the  record  of  the  court,  and  must  specify  clearly  the 
relief  granted  or  order  made  in  the  action.  Code,  section 
3784.  It  will  be  noticed  that  the  definition  of  a  "judg- 
ment" in  the  Code  differs  somewhat  from  that  of  some  of 
the  lexicagraphens,  in  that  it  is  a  final  adjudication. 
Zeigler  v.  Vance,  3  Iowa,  528;  Taylor  v.  Runyon,  3  Iowa, 
Vol.  104  la -43 
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474.  See  deflnitions  by  autliorities  collected  in  12  Am. 
&  Eng.  Bmc.  Law.  In  Humphrey  v.  Havens j  9  Minn. 
318  (Gil.  301),  it  was  held  that,  where  a  writ  of  error 
mudt  be  ieeued  within  a  year  after  the  "rendition  of 
judgment,"  the  time  began  to  run  from  the  entry  of 
judgment  or  order,  on  the  record.  The  qnee4ion  was 
first  suggested  in  this  court  in  Brown  v.  Scott,  2  G. 
Greene,  454;  Kinney,  J.,  remarking:  "We  are  at  a  loss 
to  know  how  the  justice  could  have  rendered  a  judg- 
ment that  would  have  any  force  or  virtue  without 
rendering  that  judgment  in  proper  form  in  the  docket 
which  he  is  required  by  law  to  keep  for  that  purpose.  It 
is  true,  he  might,  in  his  mind,  resolve  upon  entering  the 
judgment;  but,  unless  put  into  shape  and  form,  it  would 
be  as  though  no  judgment  at  all  had  existed  in  the 
mind."  In  Case  v.  Plato,  54  Iowa,  64,  the  court,  through 
Day,  J.,  after  quoting  the  statutes,  said:  "It  is  appar- 
ent from  the  foregoing  provisions  that  it  is  essential  to 
the  validity  of  a  judgment  that  it  should  be  entered 
upon  the  record  book.  This  is  the  book  in  which  a  state- 
ment of  the  proce(^ings  of  the  court  is  kept,  and  to 
which  appeal  must  always  be  made  to  determine  what 
has  been  done.  The  theory  of  the  law  is  that  it  is  kept 
under  the  direction  and  supervision  of  the  judge,  is 
approved  by  him,  and  constitutes  the  only  proof  of  his 
acts."  In  Balm  v,  Ntwn,  63  Iowa,  641,  the  opinion  is  by 
Beck,  J.,  who  said:  "There  can  be  no  judgment  until 
it  is  entered  in  the  proper  record  of  the  court.  It  cannot 
exist  in  the  memory  of  the  officers  of  the  court,  nor  in 
the  memoranda  entered  upon  the  books  not  intended  to 
preserve  the  record  of  judgments.  *  *  *  It  is  not 
comi>etent  to  prove  a  judgment  in  any  other  way  than 
by  the  production  of  the  proper  record  thereof.^'  Insur- 
ance Co,  V,  Hesser,  77  Iowa,  381,  seems  to  be  decisive. 
In  that  case,  the  judgment  was  erroneously  indexed, 
and  the  court,  in  holding  it  was  not  a  lien  superior 
t#    a    subsequent    mortgage,    bases    its    conclusion 
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ou  three  grounds:  (1)  No  constructive  notice  was 
imparted  owing  to  the  failure  to  index;  (2)  the  judg- 
ment, before  it  becomes  a  lien,  must  be  of  record,  i  e.y 
entered  in  the  record  book  required  by  the  statute;  (3) 
a  judgment  is  not  rendered,  so  a©  to  be  effective  and 
capable  of  enforcement,  until  it  is  "made  up,  finisihed, 
stated  or  d)elivered^'  in  the  form  and  manner,  and 
entered  of  record  as  required  by  the  statutes.  Appellee 
insists  the  last  two  grounds  amount  to  no  more 
than  dicta,  but  these  are  not  stated  in  the  way  of  argu- 
ment, but  as  conclusions  of  law.  In  Winter  v.  Coid- 
thard,  94  Iowa,  312,  the  court  had  announced  its  decis- 
ions; but  these  had  not  been  entered  of  record',  and  the 
executions  were  held  invalid  because  no  judgments 
existed.  The  judge's  calendar  is  not  a  record  of  the 
court,  but  entries  therein  announce  his  conclusions, 
and  are  intenled  for  the  guidance  of  the  clerk. 
Traer  v.  Whitman,  56  Iowa,  443;  Miller  v.  Wolf,  63 
Iowa,  233;  State  v.  Mauley,  63  Iowa,  344;  Bnrrovghs  v. 
Ellis,  76  Iowa,  649.  While  not  proof  of  a  decree  or  judg- 
ment, such  minutes  may  tend  to  show  a  decree  or  judg- 
ment has  been  ordered.  In  re  Edwards^  Estate,  58 
Iowa,  431.  If  the  record  is  the  only  proof  of  a  judgment, 
as  has  been  repeatedly  held  by  this  court,  then  how  can 
a  judgment  be  said  to  have  been  rendered  bef(M^  spread 
on  the  records,  when  its  very  existence  prior  to  that  time 
cannot  be  established?  If  the  statute  ipaking  the  judg 
ment  a  lien  "at  the  time  of  such  rendition"  refers  to  the 
time  of  announcement  by  the  judge,  rather  than  wh^n 
entered  on  the  proper  books,  it  would  certainly  be 
capable  of  enforcement  by  execution.  Section  3954  of 
the  Code.  But  it  was  adjudged  otherwise  in  Winter  v. 
Coulthard,  supra.  If  the  court  has  announced'  judg- 
ment, the  clerk  may  complete  the  record  after  the  term. 
Code,  section  242.  But  until  the  record  id  prepared  no 
evidence  exists  of  the  rendition  of  the  judgment.  These 
records  are  under  the  control  of  the  court  (section  248 
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of  the  Code),  and  through  them  it  speake  the  final 
adjudication  defined  by  the  statute  as  a  judgment  UntU 
so  rendered,  there  is  no  judgment.    The  C^ode  eontaine 
no  provimons  relating  to  judgment  forma  signed  by  the 
judge,  and  these  amounted!  to  no  more  than  directions 
for  judgments.    Until  reeorde<l^  they  were  not  such,  but 
merely  evidence  that  the  court  had  ordered  judgments, 
and  approved  their  form     This  view  finds  support  in 
Bahcock  i\  Wolf,  70  Iowa,  676,  and  Guthrie  v.  Guthrie, 
71  Iowa,  744.    In  th(^e  cases  decisions  were,  by  agree- 
ment, to  be  made  in  vacation,  and  were  written  and 
signed  by  the  judges  before  the  expirati(m  of  their  terms 
of  office,  though  not  delivered  in  the  clerk's  office  until 
afterwards.    In  the  former  it  is  said:    "Now,  we  think 
the  decisicm  was  made  when  it  was  depositeii  in  the 
express  office  at  Afton.    Under  the  agreement  of  the 
parties,  it  was  as  ccmiplete  then  as  if  there  had  been  no 
agreement,  and  the  judge  had  entered  a  decision  in  his 
minutes  in  open  court,  because  the  piirties  agreed  that 
the  decision  was  not  to  be  made  at  Clarinda.'-     But  it 
did  not  have  the  force  of  a  judgment  until  spread  upon 
the  records  as  require<l  by  law. — Reversed. 


A.    E.    GiDOINGS    AND    F.    H.    GiDDINGS  V.   ThE    IoWA 

Savings  Bank  of  Ruthven,  Appellant. 

Duress,     A  threat  to  imprison  one  for  an  offense  of  which  he  is  ii. 
fact  innocent,  is  as  to  him  a  threat  of  unlawful  imprisonment 
8    and  will  constitute  duress,  although  the  one  making  it  had  rea- 
sonable ground  to  believe  that  such  person  was  guilty  as  charged. 

Action:  joint  kioiits.  A  husband  intending  to  join  with  his  wife  in 
the  execution  of  a  niortjjage  on  her  separate  property,  who  signs 
4  the  instrument  freely,  while  her  sijinature  is  obtained  by  com  pul- 
sion exerted  by  others,  may  properly  join  with  her  in  the  claim^ 
when  she  sets  up  the  invalidity  of  the  instrument  as  against  her, 
since  it  is  not  the  instrument  he  intended  to  execute. 

Husband  and  wife.    A  mortgage  given  upon  a  homestead  and  signed 
by  the  wife  is  executed  under  duress,  where  her  fear  or  affections 
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are  worked  upon  through  threats  made  against  her  husband  and 
2  she  is  induced  thereby  against  her  will  to  convey  her  property  to 
secure  his  debt,  although  the  liability  was  valid  and  the  threat 
was  of  a  lawful  prosecution  of  a  crime  which  he  had  in  fact  com- 
mitted. Citing  Beindoif  v.  Cohegan  (Xeb  )  tJO  N.  Vv  Rep.  101; 
Meech  v.  Lee  (Mich.)  46  N.  W.  Rep.  333. 

In'structions.  In  an  action  by  a  husband  and  wife  to  secure  posses- 
sion of  a  promissory  note  and  the  mo'  tgage  securing  it,  on  the 
ground  that  the  wife  executed  the  instrument  upon  her  home- 
stead under  duress  to  secure  the  d^bt  of  her  husband  by  reason  of 
5  the  threats  of  a  creditor  that  he  would  other ^ise  institute  a  pros- 
ecution against  the  husband  for  an  alleged  crime,  the  jury  should 
take  into  consideration  whether  the  crime  had  in  fact  been  com- 
mitted as  charged  and  whether  the  debt  was  a  valid  existing 
obligation  against  the  husband,  and  it  is  error  to  charge  that  such 
matters  are  immaterial,  for,  among  other  things,  they  bear  on  the 
question  whether  there  was  coercion 

Evidence:  communications  betwkkn  husband  and  wife.  Where 
defendant  demanded  of  a  husband  a  mortgage  on  his  wife's 
homestead,  which  was  in  his  wife's  name,  claiming  that  he  was  a 
1  defaulter,  and  threatening  criminal  prosecution  unless  he  gave 
the  mortgage,  evidence  of  the  conversation  between  husband  and 
wife,  when  he  told  her  of  such  interview  was  admissible,  in  an 
action  by  them  for  possession  of  the  mortgage,  on  the  ground  of 
duress,  and  admission  of  such  evidence  did  not  contravene  Code 
187S  section  3642,  forbidding  husband  and  wife  divulging  confiden- 
tial communications  made  by  one  to  the  other. 

Appeal  from  Palo  Alto  District  Court. — Hon.  W.  B. 
Quarton,  Judge. 

Thursday,  February  10,  1898. 

Action  to  recover  po«ses«sion  of  a  promissory  note 
and  the  mortgage  securing  it.  There  was  a  trial  by 
jury.  Verdict  and  judgment  for  plaintiffs.  Defendant 
appeals. — Reversed. 

Soper,  Allen  &  Mortinfj  and  George  E.  Clarke  for 
appellant. 

Carr  &  Parlcer  and  B.  E.  Kelly  for  appellees 
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Waterman,  J. — I.  The  record  before  us  discloses 
these  facte:  The  plain tiflfs  are  husband  and  wife.  F. 
H.  GiddingB,  the  husband,  was  for  some  years  the 
cashier  of  defendant  bank,  which  is  located  at  Ruthven, 
in  this  state.  During  the  time  he  occupied  this  position 
he  made  loans  of  the  bank's  f  unite  to  himself,  and  to  the 
firm  of  CJalkins  &  Giddings,  of  which  he  was  a  member, 
and  also  to  F.  W.  Calkins,  the  senior  member  of  said 
firm.  Some  of  the  loans  wen?  without  security,  and  in 
other  cases  the  security  was  insufficient.  Early  in  Jan- 
uary, 1894,  Giddings  I'eaigned  as  cashier,  and  the 
pri^ident  of  the  bank,  with  two  of  the  directors,  under- 
took to  look  over  the  accounte  and  make  a  settlement 
with  him.  It  is  claimed  by  plaintiff  that  said  bank 
officei-s,  finding  the  loans  mentioned  standing  as  an 
existing  indebtedness  to  the  bank,  wrongfully  insisted 
that  he  was  a  defaulter  or  embezzler,  and  that  he  had 
violatiMl  a  criminal  statute  of  the  state;  that  they  threat- 
ened him  with  criminal  prosecution,  and  put  him  in 
fear,  and  that  like  threate  were  made  to  his  wife,  and 
that  by  such  duiTss  the  plaintiffs  were  coerced  into 
giving  the  promissory  note  in  question,  and  also  the 
mortgage  securing  it,  which  covers  plaintiff's  home- 
stead in  Ruthven,  title  to  which  is  in  the  wife.  Som€ 
months  thereafter,  to  correct  a  mis-dc^cription  of  the 
real  ostate  in  the  mortgage,  plaintiffs  gave  another 
mortgage,  in  which  the  homestead  was  correctly 
described.  This  action  was  begun  January  21,  1896, 
to  rei'over  possession  of  the  note  and  mortgage,  on  the 
ground  that  they  were  obtained  by  duress.  We  are 
not  attempting  in  what  we  siiy  to  set  out  the  facte, 
further  than  to  give  an  outline  of  plaintiff's  case,  suffi- 
cient to  an  understanding  of  our  rulings  on  certain  legal 
propositions  presented  for  determination.  The  errors 
assigned  by  appellant   are  numerous,  but  we  shall 
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endeavor  in-  what  we  say  to  give  conri-deraition  to  all 
such  as  are  material. 

II.  The  wife  was  not  present  at  the  interview 
between  the  bank  officers  and  Giddings,  when  tho 
alleged  threats  were  made,  but  plaintiffs  claim  that  she 
was  told  by  him  what  had  occurred  when  he  came  home 
in  the  evening.  Both  husband*  and  vrife  were  permitted, 
over  defendant's  objection,  to  testify  to  what  was  said 

by  the  husband  to  the  wife  on  this  occasion.    The 

1  bank  officers,  in  the  interview  with  Giddings, 
were  demanding  a  mortgage  on  his  homestead. 

They  knew  that  this  instrument  must  be  signed  by  the 
wife.  If  they  unlawfully  threatened  Giddings  in  order 
to  procure  the  mortgage  and'  note,  they  must  have 
known  that  to  comply  with  their  demands  he  would  be 
compelled  to  disclose  the  facts  to  his  wife.  In  principle, 
it  is  the  same  as  though  defendant 'e<  officers  had 
requested  Giddings  to  inform  his  wife  of  their  desire 
and  purpose.  The  evidence,  we  think,  was  rightfully 
admitted.  SchuUz  v.  Cattin,  78  Wis.  611  (47  N.  W.  Rep. 
946);  Taylor  v,  Jnques,  106  Mass.  291.  The  gist  of  this 
testimony  was  simply  that  the  husband  told  his  wife 
what  had  been  said  to  him  by  defendant's  officers.  Its 
admission  did  not  contravene  section  3642,  Code  1873, 
which  forbids  husband  or  wife  divulging  confidential 
communications  made  by  one  to  the  other. 

III.  It  is  contended  by  appellant  that  a  claim  of 
duress  cannot  properly  be  predicated  upon  a  threat  of 
lawful  prosecution  or  imprisonment;  that,  if  Giddings 
was  in  fact  guilty  of  the  crime  charged,  a  threat  by 
defendant  to  prosecute  him  therefor,  unless  he  secured 
the  bank  against  loss,  would  not  amount  to  duress. 
This  states  the  rule  very  broadly,  but  we  may,  for 
present  purposes*,  concede  it  to  be  true  as  to  Giddings. 

The  instructions  of  the  trial  court  recognize  this 

2  rule.    But  we  think  a  different  doctrine  prevails 
in  case  of  the  wife.    Where  the  fears  or  affection 

of  a  wife  nre  worked  upon  through  threats  mnde  asrainst 
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her  husband,  and  she  is  induced  thereby  against  her 
will,  to  convey  her  property  to  secure  hie  debt,  there 
is  duress  as  to  her,  even  though  the  debt  was  valid,  and 
the  threat  was  of  lawful  prosecution  for  a  crime  that 
had  in  fact  been  committed  by  the  husband.  Grohegan 
V.  Leach,  24  Iowa,  509;  Beindorff  v.  Kaufman,  41  Neb. 
824  (60  N.  W.  Rep.  101);  Meech  v.  Lee,  87  Mich.  274  (46 
N.  W.  Rep.  383),  and  cases  cited.  Appellant  insists  that 
th^  case  of  Green  v.  Scranage,  19  Iowa,  461,  lays  down 
a  different  rule;  but  we  think  not  Speaking  upon  th<: 
matter,  the  court  says  in  tliat  ease:  "On  the  other  hand, 
if  the  wife  was  induced  to  execute  the  mortgage  from 
fear  excited  by  threats  made  to  her,  by  the  plaintiffs,  of 
an  illegal  criminal  prosecution  against  her  husband, 
the  instrument  thus  obtained  would  not  be  binding 
upon  her.  ♦  ♦  ♦  B4!t  if  the  debt  were  just,  and  tie 
criminal  accusation  was  well  founded,  or,  upon  reason- 
able grounds,  believed  to  be  so  by  the  plaintiffs,  and  the 
wife  freeJij,  upon  her  own  deliberate  conviction  of  what 
was  best,  and  without  undue  influence  exercised  by  the 
plaintiffs,  executed  the  security,  it  would  be  valid,'"  etc. 
We  have  italicized  the  qualification  in  this  opinion 
which  we  deem  important.  At  a  glance,  it  will  appear 
that  what  is  there  said  begs  the  question  at  issue  here, 

for  it  is  assumed  that  the  act  of  the  wife  was  vol- 
3  untary  and  deliberate.    Another  claim  made  bj 

appellant  is,  in  substance,  that,  if  Giddings  was 
not,  in  fact,  guilty  of  a  crime,  the  threats  of  prosecution 
or  imprisonment  would  not  amount  to  duress,  if  defend- 
ant's oflBcers  at  the  time  had  reasonable  ground  to 
believe  that  he  was  so  guilty.  We  think  this  conten- 
tion is  based  upon  a  casual  remark  in  the  passage  just 
quoted  from  Green  v,  Scranage.  supra.  No  such  issue 
was  involved  in  that  case.  We  are  not  inclined  to  sanc- 
tion any  such  rule.  Whatever  may  have  been  the  belief 
of  the  bank  oflBcials^  a  threat  to  impnson  Giddings  for 
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an  oflfeftse  of  which  he  was  in  fact  innoeent  would  be, 
86  to  him,  a  threat  of  unlawful  imprisonment. 

IV.  The  trial  court,  in  its  instrojctions,  told  the 
jury,  in  effect,  that,  if  the  note  was  roluntarily  signed 
by  the  husband,  it  could  not  be  recovered  in  this  action, 
although  the  wife's  signature  thereto  was  procured  bj 
duress,  but  that  a  different  rule  obtained  im  case  of  the 
mortgage,  and  that  it  might  be  recovered  if  signed 
under  coercion  by  the  wife,  though  voltmtarily  executed 

by  the  husband.    Defendant's  contention  is  that, 

4  this  being  a  joint  action,  a  recovery  can  be  had 
only  on  a  showing  of  joint  right  in  both  plain- 
tiffs. That,  generally,  is  the  correct  rule;  but,  in 
this  case,  if  the  husband,  intending  to  join  his  wife  in 
the  execution  of  a  mortgage  on  her  separate  property, 
signed  the  instrument  freely,  while  her  signature  was 
obtained  by  compulsion,  exerted  by  others,  then,  when 
she  sets  up  the  invalidity  of  the  instrument,  as  against 
her,  he  may  properly  join  withiier  in  the  claim,  fer  it  is 
not  the  instrument  he  intended  to  execute. 

V.  Exception  is  taken  to  the  eleventh  instruction, 
which  is  as  follows:  "And,  in  determining  whether  the 
mortgage  was  executed  by  Mrs.  Giddings  under  duress, 

it  is  wholly  imnoiaterial  whether  or  not  F.  H.  Gid- 

5  dings   had,   in  fact,    committed   the    crime    of 
embezzlement,    and    it    is    wholly    imanaterial 

whether  or  not  the  several  claims  secured  by  said  mort- 
gage were  vaKd  existing  obligations  of  the  plaintiff 
F.  H.  GiddingSw"  And  in  the  fourteenth  instruction 
this  thought  is  repeated  in  a  more  extended  form,  for 
the  jury  is  there  told  that  they  need  not  consider  these 
matters  in  determining  whether  either  Giddings  or  his 
wife  executed  the  mortgage  under  duress.  These 
instructions  are  clearly  erroneous.  It  is  imi)ossible  to 
see  how  the  jury  could  fairly  pass  upon  the  rights  of  the 
parties  without  having  in  mind  all  of  the  facts  and  cir- 
cumstaofces  ot  the  transaction.    It  is  true  that,  if  there 
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wae,  in  fa<.t,  durese  of  the  wife,  it  is  immaterial  whether 
her  husband  owed  the  debt  or  was  guilty  of  the  charged 
crime.  Beindorff  v,  Kaufman,  supra.  But  these  are 
important  matters,  to  be  considered  in  determining 
whether  there  was  any  coercion.  The  defendant's 
theory  was  that  Giddinji^s  had  unlawfully  made  the 
loans  in  question,  and  that  he  was  liable,  both  civilly 
and  criminally,  therefor,  and  that,  becau*^  he  was  eo 
liable,  he  and  his  wife  voluntarily  executed  the  note 
and  mortp^a^e  in  question.  It  was  its  right  to  have  the 
jury  consider  these  matters  in  determining  how  it  came 
that  said  instruments  were  executed.  For  the  error 
pointed  out  in  the  last  instruction  considered,  the  judg- 
ment below  is  REVERSED. 


The  Metropolitan  National  Bank,  et  ah,  v.  The  Com^ 
MERciAL  State  Bank,  Appellant. 

104    682 

^^    ^  Receifers:    adjudication:    Collateral  attack.    The  defendant  in  an 

1  action  upon  a  promissory  note  brouprht  by  a  receiver  cannot  ques- 

2  tion  the   appointment  of  the   plaintiff  on  the  ground  that,  as 

3  clerk  of  the  court,  he  had  approved  his  own  bond,  when  it  was 
adjudged  sufficient  at  the  time  of  his  appointment. 

Same.    The  approval  by  the  court  of  a  bond  given  by  a  receiver  who 

1  was  at  the  same  time  clerk  of  the  court,  is  an  adjudication  in  the 

2  receivership  proceedings  that  the  bond  was  sufficient,  and  cannot 
8    be  collaterally  attacked. 

Same.    Although  a  receiver  has  given  no  bond,  he  may  be  a  receiver 
1    de  facto,  so  that  his  authority  to  sue  in  such  capacity  cannot  be 
2-3  questioned  collaterally. 

Same.    In  an  action  upon  a  promissory  note  in  which  the  receiver  is 
plaintiff,  it  cannot  be  objected  that  he  was  disqualified  to  accept 

1  the  appointment  because  as  clerk  of  the  court  it  was  necessary  for 

2  him  to  approve  his  own  bond  as  receiver,  since  such  contention  is 
8    in  the  nature  of  a  collateral  attack  upon  proceedings  had  and  an 

order  made  in  another  action.  Citing  WhiULesey  v.  Franiz,  74  N. 
Y.  459;  Attorney  General  v.  Insurance  Co.,  77  N.  Y.  274;  Bangs  v. 
Duckinfield,  18  N.  Y.  595;  Jones  v.  Blum  (N.  Y.  App.)  3«  N.  E. 
Eep.  954;  Davis  v.  Shearer  (Wis.)  62  N.  W.  Elep.  1050;  Cadle  v. 
Baker,  20  Wall.,  650. 


Feb.  1898]  Metropolitan  N.  Bk.  v.  Commerc.  S.  Bk.  683 

Offiobr  db  facto.  That  the  clerk  of  the  district  court  in  his  capacity 
as  receiver  of  an  insolvent  bank  has  instituted  an  action  to  recover 

1  a  debt  due  it,  does  not  vacate  the  office  of  clerk  and  invalidate 

2  his  acts  in  docketing  the  case,  filing  papers  and  making  entries. 
8    thus  preventing  the  court  from  acquiring  jurisdiction  of  the 

action,  since  he  acted  as  clerk  de  facto,  and  third  persons  dealing 
with  him  had  the  right  to  rely  upon  his  acts  so  performed  as  being 
legal.  People  v.  Nelson,  27  N.  E.  Rep.  (111.  Sup  )  226;  People  v 
Payment,  67  N.  W.  Rep.  (Mich.)  689;  Clark  v.  Boston,  14  N.  E.  Rep 
(Mass  )  795;  Petersilea  v.  Stone,  119  Mass.  465. 

Authority  to  sue     A  receiver  who  was  directed  by  the  court  to 
2    make  a  settlement  with  reference  to  defendant  company,  and  to 
8    collect  the  claim  due  the  insolvent  debtor  by  litigation,  if  neces- 
4    sary,  and  who  was  as  receiver  an  officer  of  the  court  in  which  he 
was  allowed  to  intervene  as  a  plaintiff  in  the  suit  at  bar,  is  author- 
ized to  prosecute  the  suit. 

Evidence:    competency:    Conclusions.    Testimony  that  the  cashier 

of  a  bank  stated  "that  he  felt  he  was  somewhat  negligent  or 

6    careless  in  the  matter,"  is  inadmissible  in  an  action  wherein  it  is 

6  sought  to  charge  the  bank  with  liability  by  reason  of  its  alleged 

7  negligence  in  failing  to  apply  funds  on  deposit  with  it  in  payment 
of  a  note  sent  it  for  collection,  before  such  funds  were  withdrawn. 
Such  statements  are  incompetent,  for  they  are  merely  his  conclu- 
sions as  to  what  constitutes  negligence. 

Res  Gest^.    A  statement  by  an  agent  that  his  principal  had  been 

6  negligent,  made  after  the  settlement  had  been  effected  which  con- 

7  stituted  the  alleged  negligence,  is  not  a  part  of  the  res  geslce. 

Tender.  Where  plaintiff  sued  defendant  for  negligence  in  collecting 
a  note  intrusted  to  it,  and  defendant  tendered  a  part  payment  it 

11  had  collected,  which  was  refused,  plaintiff  was  entitled  to  the 
amount  of  the  tender  without  evidence,  as  it  was  an  admission  of 
the  liability  to  that  extent. 

Interest.    Where  money  is  tendered  in  part  payment  of  an  over  due 

12  debt,  without  condition,  and  the  tender  is  kept  good,  interest  on 
the  amount  tendered  ceases  from  the  time  of  the  tender. 

Ap^al:     exceptions:     Waiver.     An   exception    to   the  erroneous 

8  admission  of  evidence  is  not  waived  by  failure  to  object  to  the 

9  subsequent  introduction  of  evidence  of  the  same  kind.  Citing 
Church  V.  Howerd,  79  N.  Y.  421;  In  re  Eysman,  113  N.  Y.  71; 
Sharon  v.  Sharon,  79  Cal.  674;  Whitney  v.  Traynor,  74  Wis.  289;  Oil- 
pin  V.  Qilpin,  12  Colo.  516;  Railroad  Co,  v,  Gower^  8  S.  W.  Rep. 
CTenn.  Sup.)  824. 

Sabie.    The  mere  silence  of  a  party  when  incompetent  evidence  is 

offered,  should  be  treated  as  a  waiver  of  the  objection  to  the  par- 

10    ticular  evidence  offered  only,  and  will  not  preclude  him  from 
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objecting  to  similar  testimony   offered   fubsequently.      Citing 
McLane  v.  Paschal,  11  S.  W.  Rep  (Tex.  Sup.)  839. 

Rule  applied.    Where  a  question  asked  plaintiff  by  his  counsel  was 

8  not  objected  to,  and  defendant  oifered  evidence  in  contradiction 

9  of  the  answer,  defendant  did  not  waive  his  right  to  object  to  the 
•  evidence  given  by  another  witness,  to  the  same  effect,  in  rebuttaL 

Citing  McLane  v.  Paschal,  11  S.  W.  Kep.  (Tex.  Sup.)  889. 

Appeal  from  Buena  Visfa  Dhtrict  Court — Hon.   Lot 
Thomas,  Judge. 

Thursday,  February  10,  1898. 

Action  at  law  to  recover  the  amount  due  on  a 
promisjsory  note.  There  was  a  trial  by  jury,  auil  a  judg- 
ment against  the  Coniniercial  State  Bank,  from  which 
it  appeals. — lieversed. 

M.  J.  Sweeley  and  T,  D.  Higgs  for  appellant, 
F.  H,  Helsell  for  appellee. 

Robinson,  J. — In  May,  1895,  the  defendant  H.  11. 
Bridge  made  to  the  Buena  Vista  State  Bank  of  Storm 
Lake,  Iowa,  a  banking  corporation  of  this  state,  his 
promissory  note  for  the  sum  of  two  hundred  and  ninety- 
nine  dollars  and  twelve  cents>  payable  on  the  twelfth 
day  of  October,  1895.  That  note,  with  other  notes,  was 
transferred  by  the  payee  to  the  Metropolitan  National 
Bank  of  Chicago,  to  be  held  by  it  as  security  for  a  loan 
it  had  nuide  to  the  Buena  Vista  State  Bank.  On  the 
third  d^y  of  September,  1895,  in  a  ssuit  instituted  by 
the  attorney  general,  the  district  court  of  Buena  Vista 
county,  adjudged  the  bank  last  named  to  be  insolvent, 
and  appointed  as  receiver  S.  C.  Bradford,  who  w^s  the 
clerk  of  that  court.  He  executed  a  bond  for  the  amount 
fixed  by  the  court,  which  was  approved  by  himself  as 
clerk,  and  by  the  court.  About  the  twenty-fifth  day  of 
September,  1895,  the  Metropolitan  National  Bank  sent 
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to  the  defendant  the  Oomimercial  State  Bank  the  Bridge 
note  for  collection.  On  the  tenth  day  of  October,  1895, 
Bridge,  who  was  a  resident  of  Buena  Vista;  county, 
had  a  public  sale  of  property,  at  which  sale  notes  were 
taken,  and  proceeds  of  those  notes,  to  the  amount  of 
more  than  one  thousand  eight  hundred  dollars,  were 
received  by  the  Conuniercial  State  Bank  on  account  of 
Bridge,  nearly  all  of  which  were  paid  out  to  him,  or  on 
his  checks.  On  the  twenty-fifth  day  of  October,  1895, 
this  action  was  commenced  by  the  Metropolitan 
National  Bank  against  Bridge  to  recover  the  amount  of 
the  note,  and  against  the  Commercial  State  Bank,  to 
recover  the  same  amount,  on  the  ground  that  it  had 
failed  to  collect  the  note  by  reason  of  negligence  on  its 
part.  The  note  had  been  indorsed  by  the  Buena  Vista 
State  Bank,  and  after  the  action  was  commenced.  Brad- 
ford,  as  receiver,  paid  to  the  Metropolitan  National 
Bank  the  amount  due  on  the  note;  and  that  bank  and 
Bradford,  by  an  amendment  to  tlie  petition,  set  out  that 
fact,  and  asked  that  Bradford,  aiS  receiver,  be  substi- 
tuted as  party  plaintiff,  and  that  he  have  the  relief 
which  had  been  asked  by  the  original  plaintiff.  There- 
after, by  another  amendment,  they  asked  that  they  be 
joined  as  pajrties  plaintiff.  The  verdict  and  judgment 
again^  the  Commercial  State  Bank  were  for  the  full 
amount  due  on  the  note. 

I.     The  first  complaint  made  by  the  appellant  is 
that  the  court  erred  in  sustaining  a  demurrer  to  the 
second  division  of  its  answer.    The  defense  alleged  in 
that  division  was,  in  substance,  as  follows:    That 
1  Bradford  is  not  the  receiver  of  the  Buena  Vista 

State  Bank,  and  is  not  authorized  to  maintain 
this  action,  for  the  reason  that,  as  he  was  clerk  of  the 
district  court  in  and  for  Buena  Vista  county  at  the  time 
the  order  purporting  to  appoint  him  receiver  was  made, 
he  was  disqualified  to  accept  the  appointment,  because 
he  was  the  only  person  authorized  by  law  to  approve 
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the  bondB  of  receivers  appointed  by  the  court  and  keep 
possession  thereof,  and  the  only  penBon  authorized  to 
keep  the  records  and  entries  of  the  appointment  of  such 
receivers,  and  to  preserve  the  pleadings^  papers,  report©, 
bonds,  records,  and  other  proceedLngs  connected  there- 
with and  arising  therefrom;  that  his  appointment  aa 
receiver  was  void,  and  that  he  is  wholly  without  rig:ht 
or  power  to  maintain  this  action.    It  is  urged  by  the 
ajjpellee  that,  even  if  it  be  true  that  the  duties  of  clerk 
and  receiver  are  euch  that  one  person  should  not  hold 
both  offices,  yet  that  question  cannot  be  considered  on 
it«  merits  in  this  action,  for  the  reason  that  the  second 
division  of  the  answer  is  in  the  nature  of  a  collateral 
attack  upon  procetxlings  had  and  an  order  made  in 
another  action,  and  that,  we  think,  is  true.    The  eligibil- 
ity of  Bradford  was  necessarily  involved  in  the  proceed- 
ings which  were  instituted  to  close  the  insolvent  bank, 
and  distribute  its  assets  through)  the  medium^  of  a 
receiver.     The  court  has  jurisdiction  of  the  subject- 
matter  of  the  proceeilings  and  of  the  parties,  and  its 
order  appointing  Bradford  receiver  involved  a  finding 
that  he  was  eligible  to  the  office.    It  may  be  that,  if 
proper  objection  has  been  made,  the  order  would  have 
been  set  aside  or  reversed  on  appeal;  but,  if  the  bank 
and  its  stockholders  and  other  pensons  interested  in  its 
assets  are  satistied  with  the  appointment,  other  persons 
should  not  be  heard  to  complain,  especially  by  a  col- 
lati^ial  attack,  as  attempted  in  this  case.    Van  Fleet, 
Collateral  Attack,  section  3;    Whittlesey  v,  Frantz,  74 
N.  Y.  459;  Attorney  General  v.  Insurance  Co.,  77  N.  Y. 
274;  Bangs  v.  Durlrn/ield,  18  N.  Y.  595;  Jones  v.  Blun, 
145  N.  Y.App.  333  (39  N.  E.  Rep.  954);  Davis  v.  Shearer, 
90  Wis.  250  (62  N.  W.  Rep.  1050);  Cadle  v.  Baker,  20 
Wall.  650.     See,  also.  Parsley  r.  Hayes,  22  Iowa,  11; 

McCand/ess  r,  Ilazen,  98  Iowa,  321.     But  it  is 
2  said,  if  it  be  conceded  that  the  appointment  of 

the  clerk  as  receiver  cannot  be  questioned  in  this 
action,  yet  the  appellant  may  show  that  he  never  qual- 
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ified  as  receiver,  for  the  reason  that  he  could  not  approve 
his  own  bond,  and  the  court  was  not  authorized  to 
approve  it.  We  think  this  objection  is  shown  to  be 
unsound  by  what  has  already  been  said,  and  by  the 
fact  that  the  approval  by  the  court  of  the  bond  given 
by  the  receiver  was,  in  effect,  an  a  judication  in  that  pro- 
ceeding that  the  bond  was  suflScient  Moreover,  Brad- 
ford may  have  been  a  receiver  de facto,  although  he  had 
not  given  any  bond.  Manufacturing  Co,  v,  Sterrett,  94 
Iowa,  158.  We  conclude  that  the  demurrer  to  the  sec- 
ond division  of  the  answer  was  properly  sustained. 

II.  It  is  contended  that,  if  the  appointment  of 
Bradford'  as  receiver  be  sustained,  his  acceptance  of 
that  oflftce  had  tlie  effect  to  vacate  the  office  of  clerk  of 
the  district  court,  because  the  offices  are  so  incompat- 
ible that  they  cannot  be  held  by  the  same  i>erson  at 
one  time;  hence  that  the  acts  of  Bradford  as  clerk,  after 
his  qualification  as  receiver,  were  void;  tbat  his  docket- 
ing of  this  case,  the  noting  of  papers  filed,  and  the 
making  of  other  entries  were  void;  and  that,  as  a  result, 
the  district  court  did  not  acquire  jurisdiction  to 
3  hear  and  determine  this  action.    In  what  Brad- 

ford did  as  clerk  after  he  qualified  as  receiver  he 
acted  as  clerk  de  facto,  and  third  persons  dealing  with 
him  had  the  right  to  rely  upon  his  acts  so  performed  as 
being  legal.  It  is  the  well-settled  general  rule  that  the 
acts  of  officers  de  facto  are  as  valid  and  effectual,  whert^ 
they  concern  the  public  or  the  rights  of  third  persons,  as 
though  they  were  officers  dejure,  and  that  their  author- 
ity to  act  cannot  be  questioned*  in  collateral  proceed- 
ings. People  V,  Nelson,  133  111.  565  (27  N.  E.  Rep. 
217);  People  v.  Poj/ment  (Mich.),  67  N.  W.  Bep.  689; 
Clark  t\  Toivn  of  Easton,  146  Mass.  43  (14  N.  E.  Rep. 
795);  Petersilea  v,  Stone,  119  Mass.  465.  See,  also,  Luf- 
kin  V.  Preston,  52  Iowa,  238;  Desmond  v,  McCarthy,  17 
Iowa,  526.  We  do  not  think  the  fact  that  Bradford,  in 
his  capacity  as  receiver,  is  seeking  to  recover  in  this 
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action,  affecte  the  application  of  the  general  rule,  since 
his  acts  as  clerk,  and  not  his  acts  as  receiver,  are  ques- 
tioned by  the  objection  now  under  consideration.  It 
follows  tliat  the  alleged  fa<?t  that  the  oflBce  of  clerk  was 
vacated  when  Bradford  qualified  as  receiver  is  not 
available  as  a  defense  in  tliis  action,  since  he  continued 
to  act  as  clerk. 

III.  It  is  said  that  Bradford,  as  receiver,  cannot 
maintain  this  action,  for  the  reason  that  the  court  has 
not  authorized  him  to  do  so.  It  is  not  shown  that  be  was 
authorized  in  express  terms  to  prosecute  this  action,  or 
to  assist  in  doing  so,  but  he  was  directed  by  the  court 

to  effect  a  settlement  with  the  Metropolitan 
4  National  Bank.    The  directions  given  to  Mm  also 

contemplated  the  c*ollection  of  claims  due  the 
Buena  Vista  State  Bank,  and  litigation  to  enforce  col- 
lection. This  action  was  brought  in  the  court  which 
had  jurisdiction  of  the  receiver.  He  was  an  officer  of 
that  court,  and  asked  permission  to  be  substituted,  or 
to  join  as  party  plaintiff,  in  this  action,  and  was  per- 
mitted by  the  court  to  do  so.  We  think  the  authority 
thus  shown  to  prost^cute  this  action  was  ample. 

IV.  It  is  claimed  that  a  verbal  agreement  was 
made  to  which  the  receiver,  the  Commercial  State 
Bank,  and  Bridge  were  parties,  by  virtue  of  which  a 
suflBcient  ajuount  of  the  proceeds  of  the  sale  notes 
dei>()«ited  by  Bridge  should  be  used  by  the  bank  in  pay- 
ing the  receiver  the  amount  due  on  the  note  in  suit,  and 
that  the  bank,  through  its  cashier,  Tiede,  negligently 
omitted  to  perform  its  part  of  the  agreement,  and  per- 
mitted Bridge  to  withdraw  the  proceeds  of  the  sale 
notes,  or  use  them  for  other  purposes.  Testimony  was 
given  in  behalf  of  the  plaintiff  which  tended  strongly 
to  support  the  claim  thus  made.  That  claim  was  denied 
by  the  bank,  and  testimony  of  Tiede  and  Bridge  tended 
strongly  to  sustain  that  denial.  After  the  evidence  for 
the  bank  had  been  submittted,  the  receiver  placed  upon 
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the  stand  A.  C.  Smith,  who  wa«  permitted,  notwith- 
standing objections  made  by  the  bank,  to  state  that, 
during  the  fall  of  the  year  1895,  he  heaid  a  conversation 
between  the  receiver  and  Tiede  in  regard  to  the 

5  Bridge  note,  in  which  Tiede  said  **that  he  felt  he 
was   somewhat   negligent   or   ca^reless   in    the 

matter,"  and  that  there  was  not  enough  money  to  pay 
the  note.  There  can  be  no  doubt  that  the  testimony 
thus  given  was  important  to  the  plaintiff,  and  that  it 
must  have  been  prejudicial,  if  erroneously  admitted. 
The  question  to  which  the  bank  objected  was,  **  What,  if 
anything,  was  said  in  that  connection  by  Mr.  Tiede  to 
Mr.  Bradfoid  in  regard  to  any  negligence  on  the  part  of 
Mr.  Tiede  or  the  Commercial  State  Bank  in  the  collec- 
tion of  thiis  note  of  H.  H.  Bridge?"  The  objection  made 
and  overruledi,  was  that  the  question  wad  ^incompetent, 
immaterial,  and  irrelevant,  and  called  for  the  admis- 
sion of  a  conclusion."    The  admissions  and  rep- 

6  resentations   of   an   agent   are   not   competent 
evidence  against  his  principal,  unless  made  with 

respect  to  a  matter  within  the  scope  of  his  authority,  in 
reference  to  the  subject-matter  of  his  agency,  and  at 
the  time  of  the  transaction  to  which  they  refer,  and 
whilt^  engaged  in  it,  or  so  soon  thereafter  as  to  be  vir- 
tually a  part  of  it.  Mechem,  Agency,  section  714;  1 
Am.  &  P^ng.  Enc.  I^aw  (2d  edi),  691  et  seq.;  Phelps  v. 
James,  86  Iowa,  398;  Verry  v.  Hail  road  Co.,  47  Iowa, 
549;  Tread  way  v.  Railway  Co,,  40  Iowa,  526;  Osgood  v. 
Brinr/olf,  32  lowa^.  265.  Statements  which  are  mere 
narration  of  a  pa^  event  are  not  competent.  Yordy 
V,  Marshall  Couufy,  86  Iowa,  340;  Sherman  v.  Railroad 
Co.,  106  N.  Y.  542(13  N.  E.  Rep.  616). 

The  appellee,  Bradford,  contends  that  the  testi- 
mony in  question  was  only  designed  to  show  that  there 
was  an  agreement  which  required  the  defendant  bank 
to  apply  enough  of  the  proceeds  of  the  sale  to  pay  the 
note  in  suit,  not  to  show  negligence.     But  we  do  tKrt 
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think  the  record  shows  that  such  was  the  caae.  Neither 
the  quc^ion  nor  the  answer  objected  to  referred  to  any 
agreement,  but  the  question  did  refer  specifically  to 
negligence.    It  is  said  that  the  conversation  in  question 
related  to  a  part  of  the  transaction  in  question  which 
had  not  been  closed,  and,  therefore,  that  the  statement 
made  by  Tiede  was  a  part  of  the  res  gestae.    The  con- 
versation in  which  the  statement  in  question  is  alleged 
to  have  been  made,  took  place  on  the  day  Tiebe  settled 
with  Bridge,  but  after  the  settlement  had  been  eflfected. 
At  that  time  only  thirty-five  dollars  subject  to  the  con- 
trol of  Bridge  remained  in  the  bank,  and  the  payments 
flrom  the  ;;>roceeds  of  the  sale  of  which  the  receiver  com- 
plains were  chiefiy,  if  not  wholly,  made  before  that  time. 
Certainly  there  was  not  a  sufficient  amount  of  the  pro- 
ceeds of  the  sale  remaining  with  the  bank  to  pay  the 
note  when  the  settlement  was  made.     Therefore,  the 
statement  of  Tiede  in  controversy,  if  made,  related  to 
past  transactions.    It  may  be  that,  had  he  merely  stated 
the  amount  of  the  proceeds  received,  the  payments 
made  from  them,  and  similar  facts,  in  view  of  the  cir- 
cumstances of  the  case,  his  statements  would  have  been 
within   the  scope  of  his  employment,  and  therefore 
binding  upon  his  principal.    But  the  statement 
7  he  is  alleged  to  have  made  was  his  opinion  or  con- 

clusion, based  upon  facts  known  to  him,  and  not 
a  statement  of  facts.  It  was  in  the  nature  of  an  admis- 
sion of  liability,  which  is  the  gist  of  the  plaintiflf's  cause 
of  action,  and  cannot  be  regarded  as  a  mere  declaration 
of  a  fact  which  he  was  authorized  to  make.  Whether 
the  bank  had  been  negligent  depended  upon  what  agree- 
ment, if  any,  the  bank  had  made,  its  knowledge  of  the 
proceeds  of  the  sale,  the  payments  therefrom  which  it 
made,  and  its  right  and  ability  to  approiwriate  enough 
of  the  proceeds  to  pay  the  note  in  question.  It  is  urged 
that  the  business  of  the  bank  was  transacted  by  Tiede; 
that  he  was  its  chief  officer,  and  more  than  a  mere  agent. 
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It  is  true  that  he  was  active  in  the  management  of  the 
affaiiB  of  the  bank,  and  was  invested  with  large  power.s 
and  a  large  discretion  in  the  discharge  of  hie  duties. 
He  was  not,  however,  the  bank,  but  its  agent,  subject 
to  the  rules  wMch  govern  agents,  and  it  is  not  shown 
that  he  was  authorized  to  confess  liability  on  the  part 
of  the  bank.  His  opinion  as  to  what  constituted  negli- 
gence was  inadmissible.  Brant  v.  City  of  Lyons,  60 
Iowa,  174;  16  Am.  &  Eng.  Enc.  Law,  462,  and  note. 

It  is  said,  however,  that  if  the  answer  in  question 
was  erroneously  admitted,  the  error  was  waived,  for  the 
ipeason  that  in  respKjnse  to  the  next  question,  to  which 
there  was  no  objection^  the  answer  was,  in  substance 
and  effect,  repeated.  It  is  not  true,  however, 
8  that  a  party  waives  an  objection  by  merely  fail- 

ing to  object  to  evidence  of  the  same  character 
subsequently  offered.  On  the  contrary,  it  is  the  general 
rule  that  an  exception  to  the  erroneous  admission  of 
evidence  is  not  waived  by  the  failure  to  object  to  the 
subsequent  introduction  of  evidence  of  the  same  kind. 
If  an  objection  to  improper  evidence  is  once  duly  stated 
to  the  court,  and  overruled,  an  exception  is  taken,  and 
the  evidence  is  admitted,  the  exception  is  as  effectual 
to  preserv^e  the  objection  as  though  it  were  many  times 
repeated.  If  the  court,  upon  due  consideration,  has 
once  overruled  an  objection  to  evidence,  there  is  ordi- 
narily no  good  reason  for  again  presenting  it  for  further 
considv*ration.  It  was  said  in  Jordan  i\  Kavanangh,  63 
low^a,  155,  that  "when  a  party  has  once  properly  made 
his  exception  to  an  adverse  ruling,  he  does  not  waive  it 
by  failing  to  ex(*ept  to  some  other  decision  which 
involves  the  same  (juestion."  In  Oppenheimer  v,  Barr, 
71  Iowa,  529,  several  witnesses  gave  incompetent  evi- 
dence in  regard  to  the  character  of  one  Oppenheimer. 
Objections  were  made  to  some  of  the  testimony  when  it 
was  given,  but  no  objection  was  made  to  other  portions 
of  it  as  it  was  offered:    This  court  said:    "It  was  the 
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cla^^  of  evidiMue  which  wa«  objected  to,  and  we  do  not 
think  that  it  wliould  be  required  that  the  defendants 
should  object  to  every  question  and  answer,  and  that 
if  there  was  any  omission  in  this  regard,  they  should 
be  held  to  have  waived  objections    If  that  course  had 
been  pursued  in  thi«  ca»e,  the  time  of  the  court  would 
have  been  taken  up  in  unseemly  interruptioce,  and  in 
rendering  and  n^{)e*ating  rulings,  which  would  have  the 
appearance  of  repetitions."    In   Dilleher  i\   Itusupatirr 
Co,,  69  N.  Y.  260,  it  was  said:    "When,  upon  a  trial,  ab 
objection  has  once  been  distinctly  made  and  overruled, 
it  need  not  b<*  repeated'  to  the  same  class  of  evidence. 
The  rule  in  such  ca*M*s  has  been  laid  down,  and  should 
be  observeil  in  the  further  i)rogpess  of  the  trial,  without 
further  vexing  the  court  with  useless  obje<*tions  and 
exceptions.     Notliing  is  waived  by  conforming  to  the 
rule  laid  down.''    In  McKinnon  v.  Gates,  102  Mich.  61^ 
(61  N.  W.  Rep.  74),  the  court  held  that  certain  evidence 
for  tlie  plaintiff  was  erroneously  admitte<l,  and  then 
said:    *'lt  is,  how^ever,  ins-istcd  that  other  evidence  of 
this    character    was    afterwards   introduceii    without 
objection;  that  the  defendant  introduced  evidence  to 
controvert  it;  and  that  this  cured  the  error.    Thisi  is  not 
the  law.     One  ruling  upon  the  point  by  the  court  was 
sufficient,  and  the  defendant  had  the  right  to  rest  upon 
such  ruling,  and  to  meet  the  evidence  by  counter  proof, 
without  waiving  the  error."    The  rule  we  have  stated 
finds  ample  support  in  other  autho^rities    See  Church  r, 
Houard,  79  N.  Y.  421;    /;/  re  Ei/santan,  113  N.  Y.  71; 
Sharon  r.  Sharon,  79  CaJ.  633  (22  Pac.  Rep.  36,  131); 
Whifuefi  r,  Traf/nor,  74  Wis.  289  (42  N.  W.  Kep.  269); 
(Gilpin  r.  Gi/pin,  12  Colo.  516  (21  Pac.  Bep.  612);  Rail- 
road Co,  V.  Gowir,  1  Pickle  (Tenn.),  465  (3  S.  W.  Rep. 
824);  3  Jones,  Evidence,  section  897;  Underhill,  Evi- 
dnce,  section  367;  Bradner,  Evidence,  page  499,  sec- 
tion 11;  1  Thompson,  Trials,  section  705. 
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It  is  ^aid,  however,  that  the  appellant  waived  his 
right  to  coDiplain  of  the  evidence  in  question,  for  the 
reason  that  similar  testimony  had  been  erroneously 
given  by  another  witness.    The  facts  appear  to 
9  be  that  Bradford'  had  testified  that  Tlede,  during 

the  conversation  concerning  whicb  Smith  testi- 
fied, said  to  him:    "Scott,  I  do  feel  that  I  have  been 
negligent  in  that  matter,  and  that  the  note  ought  to 
have  been  paid.'^    No  objection  whatever  was  made  to 
that  testimony.    Tlede  was  afterwards  called  as  a  wit- 
ness by  the  defendant,  and  denied  that  he  had  made  the 
statement   to    which    Bradford    testified.      After   the 
defendant  rested,  Smith  was  examined  in  rebuttal  and 
testified  as  already  shown.    The  question  presented  for 
our  consideration,  on  the  facts    stated    is,   Did  the 
defendant  waive  its  right  to  object  to  the  incompetent 
evidence  which  Smith  gave  by  failing  to  object  to  Brad- 
ford's evidence  to  the  same  effect.    There  are  numerous 
authorities  which  hold  that  a  party  waives  his  right  to 
object  to  improper  evidence  by  consenting  that  it  be 
introduced^  or  by    introducing    similar  evidence  in 
his  own  behalf.    But  where  a  party  objects  to  incompe- 
tent testimony,  which  Ls,  nevertheless  received,  he  does 
not  waive  his  objection  by  cross-examining  the  witness 
respecting  the  objectionable  testimony,  nor  by  intro- 
ducing evidence  to  rebut  it.      barer  i\  Hotalinq,  115 
C5al.  613  (46  Pac.  Rep.  1070;  47  Pac.  Rep.  593);  i^car- 
brough  v.  Blackman,  108  Ala.  656  (18  South.  Rep.  735); 
Martin  v.  Railroad  Co.,  103  N.  Y.  App.  626  (9  N.  E.  Rep. 
505);  Railroad  Co.  v.  Crocker,  95  Ala.  412  (11  South. 
Rep.  262);  Lijon  v,  Lenon,  106  Ind.  567  (7  N.  E.  Rep. 
311);  Birkerv.  Railwof/  Co.,  126  Mo.  143  (28  S.  W.  Rep. 
866);  Marsh  v.  Snyder,  14  Neb.  237  (15  N.  W.  Rep.  341). 
There  are  also  numerous  casi^s  which  hold  that  the 
introduction    of  improper  evidence    will   not   consti- 
tute reversible  error,  where  otlier  evidence  of  the  same 
character  is   admitted   without  objection.      State    v. 
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Eiftrt,  1«2  Iowa,  188;  Butler  v.  Bailroad  Co.,  87  Iowa, 
207;   Baltimore  d'  (K  /?.  Co.  t\  State,  81  Md.  371   (32 
Atl.  Rep.  202);  Bail  tray  Co.  v.  Huffman  (Tex  Civ.  App.)i 
32  8.  W.  Rep.  30;   Washiuijton  Bridge  Co.  r.  Land  & 
Biver  Imp.  Co.  12  Wash,  272  (40  Pac.  Rep.  982);  Hick- 
man v.Layne,  47  Neb.  17T  (66  N.  W.  Rep.  298);  Raihray 
Co.  V.  Garteiser,  9  Tex.  (^v.  App.  456  (29  S.  W.   R^p. 
941);  Bailwai/  Co.  r.  Johu,  9  Tex.  CSv.  App.  342  (2<J  S. 
W.  Rep.  558).    In  none  of  the  oa^^es  of  that  chaiiu-ter  to 
which  our  attention  ha^'  l>een  called  does  it  api>ear  that 
any  attempt  wat;  made  to  disprove  what  the  evidence, 
admitt<Ml  without  objection,  tended  to  <^tablis^h;  there- 
fore, the  exclusion  of  other  evidence  to  prove  what  was 
not  dinputed  could  not  have  been  prejudicial.    This  case 
is  not  within  tlie  rule  which  controls  in  such  cases.     It 
do(^  not  appear  that  Uie  defendant  aj^reed  to  or  was  in 
any  manner  resixmwble  for  the  introduction    of  the 
evidence  in  question.     It  had  not  offered  evidence  of 
that  kind,  and  the  mere  fact  that  it  did  not  object  to  the 
testimony  of  Bradford  did  not  estop  it  to  object  to  simi- 
lar testimony  offered  subsequently.    It  may  have  been 
willing  to  waive  objections,  as  it  dirl  to  Bradford's  tenti 
mony,  and  unwilling  to  have  any  other  of  the  same 
"character  admitted.    In  view  of  the  fact  that  Bradford 
alone  had  t(^stifted  to  the  alleged  statement  of  Tiede, 
and  that  the  latter  denic^l  having  made  it,  the  natural 
and  probable  effect  of  Smith's  testimony  was  preju- 
dicial to  the  defendant.    We  are  of  the  opinion  that  it 
waived  objection  to  Bradford's  testimony  only;  that  it 
did  not  waive  the  right  to  object  to  the  testimony  of 
Smith;  and   that  the  objection   thereto  should   have 
been  t^u^'^tained.    The  authorities  which  c^n  be  regarded 
as  applicable  to  the  rule  under  consideration  do  not 
appear  to  be  numerous.    In  MrLffur  r.  Paschal,  14  Tex. 
20  (11  S.  W.  Kep.  837),  it  was  held  that  the  introduction 
of  immaterial  evidence,  without  objection,  to  prove  a 
certain  fact,  "furnished  no  rea^^n  for  the  admission  of 
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such  evideHce  when  properly  objected  to^''  and  that, 
we  think,  should  be  the  general  rule.     The  mere 

10  silence  of  a  p€ui;y,  when  iHCompeteHt  evidence  i» 
offered^  should  be  tx^eafted  as  a  waiver  of  objec- 
tion to  the  particular  evidence  offered  only,  and  not  as 
a  waiver  of  objections  to  all  evidence  of  the  same  kiad 
or  character,  which  may  be  offered  subsequently. 

V.  On  the  flnaJ  settlement  madie  by  the  defendant 
bank  with  Bridge,  tlrirty-five  dollars  were  left  by  him 
with  the  bank,  and  he  paid  to  it  thereafter  a  small 
amount,  making  fifty-three  dollars  and  five  cents  in  the 
aggregate,  which  he  directed'  the  bank  to  apply  in  part 
payment  of  the  noie  in  suit.  Tiede  states  that  the  amount 
was  offered  to  the  receiver,  but  that  he  declined  to 
accept  it.  The  answer  jrfeads  a  tender  of  that  amount, 
anda  readlneee  on  the  part  of  the  bank  to  pay  it  to  the 
receiver,  b«t  the  receiver  has  not  accepted  the 

11  tender  thus  made.    The  court  charged  the  jury 
that  the  plaintiff  was  entitled  to  recover  the 

amount  of  the  tender  without  evidence.  The  appellant 
complains  of  that  ruling,  on  the  ground  that  the  receiver 
seeks  to  recover  on  account  of  its  alleged  negligence, 
and  that,  as  it  had  not  been  mgligent  with  respect  to 
the  amount  it  had  collected,  no  recovery  for  such 
amount  is  authorized.  The  receiver  demands  a  recovery 
for  the  full  amount  of  the  note,  and  the  state- 
ment of  the  defendant  bank  that  it  has  collected  and  is 
ready  to  pay  on  the  note  the  amount  stated,  should  be 
given  the  effect  of  an  admission  of  liability  to  that 
extent,  and  the  court  properly  charged  the  jury  that 
the  receiver  was  entitled  to  recover  that  amount.  The 
court  also  charged  the  jury  to  allow  interest  on 

12  the  amount  under  consideration  from  the  date  it 
was  paid  to  the  bank  to  the  time  of  the  trial.    In 

view  of  the  disposition  we  find  it  necessary  to  make  of 
this  case,  it  is  only  necessary  to  say,  in  regard  to  this, 
that,   if  the   bank   tendered,   without   condition,   tie 
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amount  as  claims,  and  ha»  kept  that  tender  good,  it 
sliould  not  be  required  to  pay  interest  upon  the  amount 
^o  tendered.  The  liability  of  the  receiver  and  of  the 
defendant  bank  for  coet^  on  a<*count  of  the  amount 
tendered  i«  not  involved  in  this  appeal.  For  the  error 
of  the  district  (*ourt  in  admitting  objectionable  testi 
mooy,  to  which  abjection  was  made,  it*  judgment  is 

RBTXK8SD. 


S.  C.  Sloss,  Appellant,  v.  Simpson  Bailbt  and  Amos 

Bailby, 

Teaier.     A  transcript  of  the  record  of  a  case  tried  before  a  justice  ol 

the  peace,  which  recites  an  offer  of  judgment  made  by  the  defend- 

2    ant  to  the  plaintiff,  need  not  show  that  the  plaintiff  was  in  court 

when  the  offer  was  made,  since  it  might  be  given  to  an  attorney 

or  agent  acting  for  the  plaintiff  in  the  prosecution  of  the  suit 

Ueeer4:    parol  variance.    A  record  of  the  proceedings  before  a 

1  justice  of  the  peace,  which  shows  an  offer  by  the  defendant,  made 
in  writing,  to  confess  judgment  in  favor  of  the  plaintiff  for  a 
certain  sum,  can  neither  be  supported  or  contradicted  by  affidavit 

Rmle  applied  Under  Code  section  38 '8,  requiring  the  offer  to  ood- 
fess  judgment,  after  action  is  brought  before  a  justice,  to  be  made 
in  the  presence  of  plaintiff,  or  after  notice  to  him  that  it  will  be 
made,  the  transcript  of  the  justice  need  not  expressly  show  that 

2  the  plaintiff  was  present  when  such  offer  was  made.  If  it  appears 
from  the  record  thut  an  offer  was  made  as  contemplated  or  this 
is  the  necessary  inference  from  the  language  employed,  it  is  sutfi 
eient;  and,  if  the  record  is  silent,  parol  evidence  is  admissible  to 
show  the  offer, 

Af^peal  Certiilcale.     A  question  certified  to  the  supreme  court,  which 
involves  an  examination  of  the  record  and  the  proceedings  of  the 
8    lower  oourt,  will  not  be  considered,  at  th«  certificate  must  set  out 
the  very  point  to  be  dertermined. 

Appeal  from  Appanoose  District  Court. — Hon.  8i  ^ 
Roberts,  Judge. 

Thursday,  Fbbhuaky  10,  1898, 
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C.  F.  Hotvell  for  appellant. 
Mabry  &  Payne  for  appellees. 

Ladd,  J. — Thfe  action  was  brought  to  recover 
seventy-six  dollare  and  thirty-four  cents  on  certain 
promissory  notes,  and  judgment  was  rendered  in  the 
justice  couft  for  fifty-six  dollars  and  fifty-five  cents. 
On  appeal,  in  the  ddstric^t  court,  the  jury  retuimed  a 
verdict  in  favor  of  the  plaintiff  for  ninety-three  cents, 
for  which  amount  judgment  was  enteral;  and  after- 
wards, on  motion  of  the  defendants,  all  costs  were  taxed 
against  the  plaintiff.  This  ruling  was  bajsinl  on  an 
alleged  offer  to  confess  judgment  for  one  dollar  and 
c*o8t8  in  the  justice  court.  The  motion  was  resisted  by 
affidavits  tending  to  show  that  the  plaintiff  wa?*  not 
present  when  any  offer  was  made,  had  no  notice  thereof, 
and  that  none  was  in  fact  made.  It  was  supported  by 
affidavits  to  the  contrary. 

After  stating  these  facts,  we  are  asked  the  ques- 
tion, in  the  certificate  of  the  trial  judge:  "Where  the 
record  of  the  justice  before  whom  the  case  w^as  tried 
below  shows  that  the  defendants  in  the  justice 
1  court  made  an  offer  in  w^riting  to  confess  judg- 

ment in  favor  of  the  plaintiff  /or  one  dollar  and 
costs  prior  to  entering  upon  the  trial  of  the  case  below, 
are  affidavits  tending  to  show  that  no  offer  to  confess 
judgment  was  in  fact  made  by  defendants  in  the  court 
below,  competent;  that  is,  can  the  record  of  the  justice 
of  the  peace  as  to  such  offer  be  contradicted  or  sup- 
ported by  affidavits?"  The  statute  requires  the  offer 
to  confess  judgment,  after  an  action  is  brought,  to  be 
made  in  the  presence  of  the  plaintiff,  or  after  notice 
to  him  that  it  will  be  made.  Code,  section  3818.  It  is 
not  a  matter  of  pleading,  may  be  oi-al,  and,  where  the 
record  is  silent,  may  be  shown  by  parol  testimony.  City 
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of  Davenport  v.  C,  R.  L  (t  P.  B.  Co.,  38  Iowa,  633;  Bar- 
loir  i\  Buckingham,  68  Iowa,  169.  But  the  making 
of  the  oflfer  is  a  part  of  the  court  proceedingB,  and  it  was 
appropriate  for  the  justice  to  determine  whether  made 
as  contemplated  by  law.  Though  it  might  be  shown 
when  omitted,  this  did  not  relieve  the  court  of  the 
duty  of  passing  upon  the  question,  and  entering  his 
conclusion  of  rec^ord.  The  manner  of  making  it  k  not 
raised  by  the  inquiry,  though  it  may  fairly  be  inferred* 
therefrom  that  this  wa«  done  as  required.  That  such 
a  record  is  a  verity  in  conceded,  and,  if  so,  it  may  not  be 
varied  or  contradicted.  Farleif  v.  Budd,  14  Iowa,  289; 
Maf/nes  r.  Broekwaij,  55  Iowa,  457.  It  is  t^id,  however, 
that  the  authorities  allow  parol  testimony  to  prove  a 
fact  on  which  the  record  is  silent, — to  supply  an  omis- 
sion. That  point  is  not  raised  by  the  question.  The 
record  being  a  verity,  evidence  aliunde  to  support  or 
contradict  it  would  be  unnecessiiry,  and  therefore  not 
admissible.  Whether  it  might  be  received  to  supply 
an  (miission,  no  intimation  of  which  is  found  in  the 
question,  we  are  not  called  upon  to  determine. 

The  second  inquiry  is:  "Mus-t  the  transcript  of  the 
justice  in  such  a  case  expressly  show  that  the  plaintiff 
was  present  in  court  when  such  oflfer  to  confess  judg- 
ment was  made?"    The  s-tatute  provides  thrt  the  offer 

shall  be  effectual,  if  in  pursuance  of  notice  to 
2  th(   plaintiff.     Undoubtedly,  the  oflfer  mipbt  be 

made  to  an  attorney  or  agent  acting  for  the 
plaintiff  in  the  prose^'ution  of  the  suit.  If  it  appears 
from  the  record  that  the  oflfer  was  made  as  contem- 
plated, or  this  is  the  necessary  inference  from  the 
language  employed,  then  enough  is  shown.  If  the 
record  is  silent,  then  parol  evidence  is  admissible  to 
establish  the  oflfer. 

The  third  question  involves  an  examination  of  the 
pecord  and  the  proceedings  of  the  justice.    This  cannot 
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be  done.     Stern  v.  Sample^  96  Iowa,  341;   Buchanan 
County  Bank  v.  Cedar  Rapids,  L  F.  &  K  W.  Ry 
3  Co.,  62  Iowa,  494;  Long  v.  Bail  way  Co.,  64  Iowa, 

541.  Ttbe  certificate  must  set  out  the  very  point 
to  be  determined.  McLenon  v.  Railroad  Co.,  69  Iowa, 
320;  Bennett  v.  Parker,  67  Iowa,  451;  Cooker  Co.  v. 
Olive,  82  Iowa,  122.  The  fact  that  the  certificate  con- 
tains  the  transcript  and  the  proceedings  on  the  motion 
does  not  obviate  the  rule.  Under  the  law  as  interpreted 
by  this  court,  the  question  itself  must  raise  the  desired 
point,  without  resort  to  the  record. — Affirmed. 


Heney  Willenbueg  v.  Caroline  C.  Hersey,  Appellant. 

Decree:  impkachment.  A  recital  in  a  decree  of  foreclosure  that 
defendant  appeared  by  attorney,  who  was  her  husband,  is  con- 
clusive as  to  such  appearance  where  the  only  evidence  to  show 

3  the  recital  erroneous  is  testimony  by  the  husband,  who  is  also  a 
party,  that  she  did  not  appear  or  ansv\  er,  and  that  he  knew  she  did 
not,  because  she  told  him  so.  and  he  filed  the  answer  himself, 
where  it  is  not  alleged  that  he  had  no  authority  to  do  so. 

KviDENCE     A  contention  that  a  party  defendant  in  a  foreclosure 

proceeding  was  not  served  and  did  not  appear  in  the  action,  although 

I    the  decree  rendered  recites  such  appearance,  is  not  established  by 

a  paragraph  therein  pro  iding  that  the  cause  be  "continued  as  to 

4  the  other  defendants  for  service,"  where  there  were  other  defend- 
ants than  the  party  whose  appearance  is  denied. 

Same.    The  recitals  of  a  decree  cannot  be  contradicted  by  extrinsic 
3    evidence  which  is  not  clear  and  positive. 

Same.    No  inference  w  ill  be  drawn  or  presumptions  indulged  in  in  ref 
3    erence  to  the  recitals  in  a  decree,  except  such  as  suppoi  t  the  decree, 


Appeal  from    Carroll    District    Court. — Hon.    S.    M. 
Elwood,  Judge. 

Saturday,  February  12,  1898. 
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Action  to  quiet  title  to  certain  real  estate.  There 
was  a  cTow^iK^ition  by  defendant.  Upon  the  hearing, 
there  was  a  decree  for  plaintiff.    Defendant  appeals.— 

Heversed, 

F,  M,  Powers  for  appellant. 

F.  M.  Davenport  for  appellee. 

Waterman,  J. — This  action  was  originally  brought 
in  the  name  of  H.  B.  Barbee,  as  plaintiff.  Subsequently, 
Henry  Willenburg  having  purchased  the  land  of  H.  B. 
Barbee,  he  wa«  substituted  ae  plaintiff.  The  land  id 
question  m  the  northeast,  northwest,  16 — 82 — 34,  in 
Carroll  county.  The  petition  is  in  the  ordinarj'  form  for 
actions  of  this  nature.  The  defendant  answers  by  general 
denial  and  in  a  cross-petition,  claims  title  to  the  land, 
and  a^^ks  that  the  same  be  quieted  as  against  plaintiff. 
Both  parties  claim  through  one  Henry  J.  Cooler,  who 
obtained  title  to  the  forty  acres  in  question  October  18, 
1882.  Plaintiff's  title  was  derived  through  a  sale  under 
general  execution  issued  on  a  judgment  of  a  justice  of 
the  peace  against  Cooley,  in  favor  of  one  Arts,  a  tran- 
script of  which  was. filed  in  the  office  of  the  clerk  of  the 
court  March  10,  1879.  The  sheriff's  deed  to  H.  B.  Bar- 
bee, executed  tm  said  sale,  wa<^  dated  February  14, 1887, 
and  duly  recorded.  So  much  for  plaintiff's  title.  While 
the  abstract  is  not  very  full  or  clear,  it  is  safe  to  siiy  as 
to  defendant's  title  that  she  held  a  mortgage  on  the 
land  which  was  executed  by  said  Henry  J.  Cooley.  This 
mortgage  was  duly  foreclosed,  and  the  land  sold,  and 
conveyed  by  sheriff's  deed  to  defendant  This  deed  was 
dated  September  8, 1890,  and  filed  for  record  the  follow- 
ing (lay.  It  appears  that  Cooley,  on  September  29, 1889, 
by  quit-claim  deed,  conveyed  his  interest  in  the  land 
to  Tlnmias  F.  Biirbee,  the  husband  of  H.  B.  Barbee. 
The  proceedings  in  the  action  for  foreclosure  are  not  set 
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out  entire  in  the  record,  but  the  decree  appears  in  full. 
The  material  portions  of  this  decree  will  be  stated,  for 
its  consitruction  is  important  in  view  of  the  claims  of 

the  respective  parties.    It  is  entitled:    "(Caroline 
1  C.  Hersey  vs.  Thomas  F.  Barbee  and  Henrietta  B. 

Barbee,  His  Wife,  Henry  J.  Cooley,  Joel  V.  Cole, 
George  W.  Paine  and  Fraacis  B.  Paine,  His  Wife." 
Among  other  recitals  are  these:  ."Plaintiff  appeared  by 
George  W.  Paine,  her  attorney,  and  defendants  Thomas 
F.  Barbee  and  H,  B.  Barbee,  his  wife,  appeared  by 
Thomas  F.  Barbee,  attorney;  ♦  ♦  ♦  whereupooQ 
the  plaintiff  offers  her  evidence  and  proofs,  and  the 
same  are  duly  considered  by  the  court,  and  thereupon 
the  court  finds  that  the  allegations  of  the  plaintiff's 
petition  are  true,  and  that  there  is  justly  due  the  plain- 
tiff on  the  promissory  note  of  Henry  J.  CJooley,  sued 
on  herein,  the  sum  of  one  thousand  two  hundred  and 
one  dollars  and  forty  cents,  and  for  attorney's  fees,  as 
stipulated  in  the  mortgage,  the  sum  of  fifty-two  dollars. 
•  •  •  It  is  therefore  considered  and  adjudged  by  the 
court  that  the  plaintiff,  Caroline  Hersey,  have  and 
recover  of  the  defendant  Thomas  F.  Barbee  the  said 
sum  of  one  thousand  two  hundred  and  one  dollars  and 
forty  cents,  etc.  ♦  ♦  ♦  And  it  is  further  adjudged 
and  decreed  that  the  liens,  interest,  and  estate  of  the 
defendants  in  and  to  the  mortgaged  premises  [describ- 
ing them]  are  inferior  and  junior  to  the  lien  of  plain- 
tiff's mortgage  thereon;  that  the  equity  of  redemption 
of  each  and  all  of  the  defendants  in  and  to  said  real 
estate  be,  and  the  same  are,  forever  barred  and  fore 
closed.  ♦  ♦  ♦  And  this  cause  is  hereby  continued 
as  to  the  other  defendants  for  service." 

Thomas  F.  Barbee  testified  on  the  trial  that  his 
wife  told  him  that  she  was  never  served  with  notice  of 
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this  foreclosure  proceeding.    This  evidence  was  objected 
to,  and  it  was  clearly  incompetent    He  also  testi- 

2  fied  that  hie  wife  did  not  appear  in  said  action. 
His  testimony  on  this  point  is  very  brief.     It  is 

as  foHows:  "She  did  not  appear  in  that  action.  She 
did  not  answer."  Ooes^xamination:  "I  know  that 
she  <iid  not  answer  or  appt^ar  in  that  case,  because  I 
filed  answer  myself.  ♦  ♦  ♦  i  know  she  dad  not 
appear  in  that  suit,  because  she  told  me  so."  He  also 
says  that  he  was  attorney  for  his  wife  in  all  cases. 
Nowhere  does  he  assert  that  he  did  not,  with  authority, 
appear  for  her.  It  may  be  claimed  that,  by  inference, 
his  testimony  excludes  the  idea  of  an  appearance  for 
his  wife;  but  the  difficulty  about  this  is  that,  if  presrump- 
tions  are  to  be  indulged  in,  they  must  all  be  held  to  sup- 
port the  recitals  of  the  decree.  Emigrant  Co,  t\  Fuller^ 
83  Iowa,  599;  ToJiver  v.  Morgan,  75  Iowa,  619;  Suiter  r. 
Turner,  10  Iowa,  517;  State  i\  Elgin,  11  Iowa,  216; 
Campbell  v.  Ay  res,  6  Iowa,  339.     As  stated  in 

3  these  cases,  the  presumptions  are  in  favor  of 
the  jurisdiction  of  the  district  court  and  the 

verity  of  its  judgment.  If  extrinsic  evidence  can  bi- 
received  to  contradict  its  reeitaJs,  such  evidence  must 
be  clear  and  iK)«itive.  The  testimony  in  this  case  is  by 
no  means  of  tliat  character.  It  leaves  too  much  to 
inference.  We  think  the  decree  must  be  held  good  for 
what  it  says.  This  decree,  in  terms,  establishes  defend- 
ant's mortgage  lien  as  prior  and  Rui>erior  to  any  claim 
of  said  H.  B.  Barb<»e.  Inasmuch  as  it  was  rendered 
long  after  the  interest  of  the  latter  had  been  acquired 
by  execution  sale  under  the  Arts  judgment,  it  deter- 
mines in  favor  of  defendant  her  claim  to  a  paramount 
title. 

Plaintiff  lays  much  stress*  upon  the  closing  para- 
graph of  the  decree,  in  which  it  is  said  that  the  cause  is 
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"continui^d  as  to  the  other  defendants  for  service,"  and 
seems  to  insist  that  this  expression  is  incon- 
4  sistent    with    the    idea    that    any    defendant - 

other  than  Thomas  F.  Barbee  was  before 
the  court.  But  there  were  other  defendants  than 
Barbee  and  his  wife,  and,  to  give  all  of  the  recitals 
of  the  decree  effect  we  must  construe  this  last 
clause  as  referring  to  those  who  were  not  served 
with  notice,  and  who  did  not  appear.  To  meet  the 
argument  of  appellee's  counsel,  we  will  say  that  it 
makes  no  difference  that  Mrs.  Barbee  was  not  served 
with  notice  of  the  action  in  foreclosure  if  she  appeared 
in  court  in  that  proceeding;  and  this,  the  decree  recites, 
she  did.  We  think  defendant  should  have  had  a  decree 
in  her  favor  on  her  cross-bill.  If  she  so  elects,  she  may 
have  a  decree  in  this  court.  For  the  present,  the 
entry  here  will  be  siniply  that  the  decree  of  the  district 

court  is   REVERSED. 


Michael  Kinney,  Appellant,  v.  Patrick  Kinney. 

I'.irtltion  Fence:  Hedges.  Neglect  of  an  adjoining  owner  to  trim  a 
hedge  fence  standing  on  part  of  the  division  line,  is  not,  within 
Code  1873,  section  1490,  providing  that  if  any  party  neglect  to 
2  "repair  or  rebuild"  a  partition  fence,  the  aggrieved  party  may 
appeal  to  the  fence  viewers,  and  if  they  determine  the  fence  is 
"insufficient,"  they  shall  signify  it  in  writing  to  the  delinquent 
owner  and  direct  him  to  repair  or  rebuild 

Fence  VIEWER  V  Under  Code  '873,  section  1490,  authorizing  hedges 
as  partition  fences,  but  making  no  provision  as  to  trimming  them, 

1  the  owner  thereof  is  not  liable  to  the  adjoining  owner  for  allow- 
ing them  to  grow  so  that  his  land  is  shaded  and  encroached  on 
thereby.    It  is  a  clear  case  of  damnum  absque  injuria* 

Appeal   from    Lucas    District    Court. — Hon.    M.    A. 
Roberts,  Judge. 

Wednesday,  April  6,  1&98. 


•See  Chapter  4,  Title  XII,  Code  of  1807.— BsrOBTXB. 
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Action  at  law  to  recover  damages  for  the  use  and 
occupation  of  a  p^irt  of  plaintiff's  land.  The  trial  court 
sustained  a  demurrer  to  the  plaintiff's  petition,  and  he 
appeals. — Affirmed. 

StuuH  &  Bartholomew  for  appellant. 

Will  B.  Barger  and  J.  A,  Penick  for  appellee. 

Deemer,  C.  J.-T-From  the  petition,  we  gather  the 
following  facts  material  to  the  determination  of  the 
question  presented:  The  parties  are  ownei*  of  adjoin- 
ing tracts  of  land,  plaintiff  owing  the  north  one-half  of 
the  soutliwest  one-fourth  of  section  22,  and  the  defend- 
ant the  wouth  one-haJf  of  the  northwest  quarter  of  sec- 
tion 30,  in  the  same  township  and  range.  The  lands 
ar(*  indosiHl,  and  the  parties  maintain  a  partition  fence 
betw(»en  their  tracts.  This  fence  was  built  about  fifteen 
yearn  ago,  by  agreement  between  the  parties.  It  was 
the  duty  of  phiintiflf  to  maintain  the  east  half 
of  the  fence,  and  of  defendant  to  build  and  repair 
the  west  half.  In  recognition  of  this  duty,  defend- 
ant planteil  and  cultivated  an  osage  orange  and 
willow  hiHlge  feuiH?  upon  his  part  of  the  division  line. 
It  is  dainuHl  that,  while  this  hedge  fence  is suflScient  as 
a  lawful  fence,  yet  defendant  has  failed  to  trim  and 
cut  down  sjiid  fence  to  a  proper  height,  and  has  per- 
mitted the  limbs  to  grow  out  over  plaintiff's  land  to 
the  distance  of  fi'om  ten  to  twenty  feet,  thus  depriving 
hiui  of  the  use  of  that  much  of  his  land.  Plaintiff  also 
<harged  that  defendant  has  allowed  the  fence  to  grow 
to  tlie  lieight  of  from  thirty  to  forty  feet,  creating  a 
denser  t^liade  upon  plaintiff's  land  for  a  distance  of  from 
thirty  to  forty  feet,  effectually  hindering  and  prevent- 
ing the  growth  of  products  thereon.  Tliese  acts  are  said 
to  have  been  done  willfully  and  maliciously,  and  to 
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plaintiflf's  great  d^miage.     The  demurrer  raises  the 
question  a®  to  the  obligation  of  the  defendant  to 
1  trim  the  hedge.     Appellee  insists  in  argument 

that  the  fence  viewers  have  exclusive  jurisdic 
tion  of  the  matter  at  issue.  This  point  was  not  made 
by  the  demurrer,  and  does  not  seem  to  have  been  pre- 
sented to  the  trial  court;  but,  as  it  goes  to  the  jurisdic 
tion  of  the  court,  we  are  required  to  consider  it.  Sec- 
tion 1490  of  the  Code  of  1873  is  as  follows:  "If  any  party 
neglect  to  repair  or  rebuild  a  partition  fence,  or  a  por- 
tion thereof,  which  he  ought  to  maintain,  the  aggrieved 
party  may  complain  to  the  fence  viewers,  who,  after 
due  notice  to  each  party,  shall  examine  the  same;  and 
if  they  determine  the  fence  is  insufficient  shall  signify  it 
in  writing  to  the  delinquent  occupant  of  the  land,  and 
direct  Mm  to  Eepair  or  rebuild  the  same,  within  such 
time  as  they  may  deem  reasonable."  Section  1492  pro- 
vides for  the  settlement  of  a  controversy  between  the 
respective  owners  about  the  obligation  to  erect  or 
maintain  partition  fences,  by  the  fence  viewers.  The 
argument  is  that  this  case  involves  the  maintenance  or 
repair  of  a  partition  fence,  and  that  the  fence  viewers 
have  exclusive  jurisdiction  of  the  controversy.  The 
fault  with  the  argument  lies  in  the  assumption  that 
the  issue  is  over  the  neglect  of  one  of  the  parties  to 
repair  or  maintain  his  part  of  the  fence.  Such  is  not 
the  point  in  dispute.  There  is  no  question  that  the 
fence  is  sufficient  for  the  purpose  intended.  The  com- 
plaint is  that  the  fence,  as  eonstrueted,  is  an  invasion  of 
plaintiff's  property  rights.  The  fence  viewers  have  no 
jurisdiction  of  such  a  controversy. 

11.  The  Code  of  1873  provides,  in  substance,  that 
the  respective  owners  of  land  inclosed  with  fences  shall 
keep  up  and  maintain  partition  fencers  between  their 
own  and  the  next  adjoining  inclosure.  It  also  provides 
that  a  person  building  a  fence  may  lay  the  same  upon 
the  line  between  him  and  the  adjacent  owners,  and 
Vol.  104  la- 45 
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that  he  shall  have  the  sanije  right  to  pemove  it  as  if  it 
were  upon  his  own  land.  It  further  provides  that  a 
certain  fence,  built  of  rails,  or  boards  and  posts,  (wr  its 
equivalent,  shall  Ik*  a  lawful  fence.  This  same  Code 
also  recop:nize«  a  hedge  fence  as  lawful,  and  provides 
for  its  cultivation,  by  allowing  the  owner  to  enter  npon 

his  neighbor's  land  for  this  purpose.    There  is  no 
2  statute,  prior  to  the  enactment  of  the  present 

CVwle,  regulating  the  height  of  such  a  fence,  nor 
any  provision  requiring  the  owner  or  other  person  to 
trim  the  same.  Api)ellant  contends  that  the  owner  of 
the  he(lg(^  ha«  no  right  to  use  more  of  his  neighbort 
land  than  is  cjs.si^utial  for  the  purpose  of  maMng  a  law- 
ful fence,  or  its  equivalent,  and  that  when  he  does  tiris, 
he  i«  liable  to  respond  in  damages.  The  right  to  plant 
the  hedge  ui>on  the  line  is  unquestioned:,  and  defendant 
is  not  in  fault,  unless  it  be  in  failing  to  trim  and  cut 
down  the  hedge  to  such  a  height  that  it  will  answer  the 
purpoise  of  a  lawful  fence.  As  the  statute  authorizes 
the  growth  of  such  a  fence  upon  the  division  line,  and 
as  theie  in  no  exprt^s  requirement  upon  the  owner  to 
trim  it,  such  duty  arises,  if  at  all,  in  virtue  of  some 
impli<Ml  obligation.  The  rights  and  duties  of  adjacent 
owners  of  land  with  respect  to  partition  fences  is  purelj 
statutory,  and  as  the  statute  expressly  provides  for  and 
recoguizK\s  hedge  fences,  and  does  not  undertake  to 
specify  their  height,  or  as  to  how  they  shall  be  trimmed, 
it  foUow.s  we  think,  that  neither  party  can  hold  the 
other  r(^jK)nsible  for  damages  incident  to  the  natural 
growth  of  the  hedge.  See  Musch  v.  Burkhart,  83  Iowa, 
301.  It  is  a  clear  case  of  damnum  absque  injuria.  The 
new  Code  (section  2355)  remedies  this  mischief  by 
requiring  the  owner  to  trim  division  fencea  The 
demurrer  was  properly  sustained,  and  the  judgment  is 

AFFIRMED. 
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E.  J.  Christb,  Administrator,  Appellant,  v.  The  Chi- 
cago, Rook  Island  &  Paoiwo  Kailway 

COMPANT. 

Release:  estates  of  decedents.  The  parents  of  an  intestate,  who 
was  killed  while  employed  on  a  railroad,  settled  with  the  company 
and  released  all  claims  to  damages  There  were  no  dehts  against 
the  deceased,  and  his  parents  were  his  sole  heirs.  Held,  that  the 
settlement  and  release  by  the  parents,  though  made  without 
intervention  of  an  administrator,  was  .valid,  and  precluded  a 
recovery  for  the  intea  ate  i  death,  by  an  administrator  who  was 
appointed  after  the  settlement. 
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Appeal  from  Johnson  District  Court. — Hon.  M.  J,  Wade, 

Judge. 

Wednesday,  April  6,  1898. 


Plaintiff  is  administrator  of  the  estate  of  one  Lloyd 
P.  Connor,  deceased,  and  brings  this  action  to  recover  of 
defendant  damages  for  the  death  of  eaid  intestate, 
caused,  it  is  charged,  by  the  negligence  of  said  railway 
company.  Ajnong  other  defenses  <^et  up  was  that 
defendant  had  fully  settled  and  paid  the  claim  for  the 
death  of  said  Connor.  The  cause  was  brought  on  for 
trial  before  a  jury.  After  the  testimony  was  all  in, 
on  motion,  the  court  instructed  the  jury  to  return  a 
verdidct  for  defendant,  on  the  ground  that  the  dam- 
ages sued  for  had  been  fully  sati-sfied*,  and  defendant 
released  from  all  claims.  A  verdict  was  returned  in 
accordance  with  the  instruction,  and  from  the  judg- 
ment rendered  thereon  the  plaintiff  appeals. — Affirmed. 


708  Christie  v.  C  ,  R.  I.  &  P.  Rt.  Co.         [104  Iowa 


Rickel,  Crocker  &  Christie  and  Ranch  &  Bradley 
for  appellant. 

A.  E.  Sivisher,  John  T.  Scott,  Geo.  E.  McCaughan, 
and  Carroll  Wright  for  appellee. 

Waterman,  J. — Lloyd  P.  Oonnor,  while  in  the 
employ  of  defendant  company,  was  killed  in  its  yards  at 
Brooklyn,  Iowa,  May  11, 1893.  At  the  time  of  his  death 
he  was  unmarried,  and  he  left,  surviving,  his  father  and 
mother,  who  were  bis  sole  heire  at  law.  On  September 
20,  1893,  defendant  made  a  settlement  with  the  father 
and  mother  of  said  Connor,  and  took  from  them  the 
following  instrument: 

"For  the  consideration  of  |250.00,  received  of  the 
Chicago,  Eock  Island  &  Pacific  Railway  Company,  I 
hereby  release  and  discharge  said  company  from  all 
claims  and  demands  against  it,  and  especially  from  all 
liability  for  loss  or  damages  to  us,  or  either  of  us,  or  to 
the  estate  of  the  said  Lloyd  Connor,  deceased,  of  which 
estate  we  are '  the  sole  distributees;  the  said  Lloyd 
Connor  having  died  from  injuries  received  at  Brooklyn, 
Iowa,  having  been  run  over  by  a  car  while  in  the  employ 
of  said  railway  company  as  a  switchman.  And  the 
said  Lloyd  Connor  being  our  minor  son,  and  haying 
died  intestate,  unmarried,  and  without  issue,  we,  his 
surviving  parents,  for  the  consideration  above  named, 
do  hereby  release  and  discharge  said  railway  company 
from  all  liability  to  us,  or  to  the  estate  of  said  Lloyd 
Connor,  whether  on  account  of  damages  by  reason  of 
his  death,  for  money  due  him^  or  for  or  on  any  other 
account  whatsoever.  Said  accident  having  occurred 
on  or  about  the  eleventh  day  of  May,  A.  D.  1893. 
Eeceived  payment  September  20th,  1893.  Mrs.  J.  B. 
Connor.    John  Connor. 
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"The  above  was  read  to  and  signed  by  the  said  Mrs. 
J.  E.  Connor  and  John  CJonnor  in  our  presence,  at  Brook- 
lyn, Iowa,  on  the  twentieth  day  of  September,  1893. 
J.  H.  Tucker.    Lewis  dark." 

The  fairness  or  good  faith  of  this  ^settlement  is  not 
questioned,  nor  is  it  claimed  that  Lloyd  Omnor  had  any 
creditors.  On.  August  1,  1894,  plaintiflE  procured  him- 
self to  be  appointed  administrator  of  the  estate  of  said 
Connor,  and  on  the  fourteenth  of  that  month  hebegan 
this  action.  The  sole  question  for  determination  is 
whether  the  settlement  with  the  heirs  precludies  a 
recovery  by  the  administrator;  or,  putting  it  in  another 
way,  is  administration  of  the  estate  of  an  intestate  a 
necessity  in  this  state,  or  is  it  only  a  matter  of  legal 
conTenien<^?  Counsel  for  appellant  insist  that  the 
heirs  had  no  title  to  or  ownership  of  the  claim  against 
the  defendant,  and  that,  therefore,  the  settlement  with 
them  was  of  no  validity,  and  their  receipt  cannot  bar 
the  administrator  in  this  action. 

II.  By  section  2526,  Code  1873,  it  is  provided: 
"When  a  wrongful  act  produces  death,  the  damages 
shall  be  disposed  of  as  personal  property,  belonging  to 
the  estate  of  the  deceased,  except  that  if  the  decease<l 
leaves  a  husband,  wife,  child  or  parent,  it  shall  not  be 
liable  for  the  payment  of  debts."  Under  our  law  the 
right  to  a  distributive  share  of  personalty  in  the 
estate  of  an  intestate  vests  insianter  in  the  heir  upon 
the  death  of  the  owner,  and  not  from  the  time  of  distri 
bution  made.  Distribution  gives  to  the  distributee  no 
new  title,  but  only  ascertains  the  property  to  which 
title  attaches.  Moore  v.  Gordon,  24  Iowa,  158.  2  Wil- 
liams, Personal  Property,  277,  gives  this  as  the  common 
rule.  It  has  been  held  in  this  state  that  heirs  cannot 
maintain  an  action  upon  notes  due  the  estate  during 
the  period  allotted  for  administration.  The  ground 
upon  which  this  holding  is  based  is,  not  that  they  have 
no  title,  but  that  the  extent  of  their  interest  has  not 
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been  determined.  Oreditors  hay^  a  first  right  to  such 
of  the  personal  assets  aB  are  not  exempt,  and  it  is  only 
through  administration  that  their  rights  can  proi)erly 
be  made  known  and  determined.  After  the  time  lim- 
ited for  administration  has  expired,  the  heirs  may 
maintain  euch  an  action  in  their  own  names.  Pkinny 
V.  Warren,  52  Iowa,  332.  As  l)earing  ui>on  this  ques- 
tion of  the  rights  of  the  heirs,  see  Adkiuson  i\  Breed- 
ing, 56  Iowa,  26;  Kelleji  »\  Mann,  56  Iowa,  625,  628; 
Stewart  v.  Pheniee,  65  Iowa,  475  (481);  Jordan  v.  Hun- 
nell,  96  Iowa,  334.  To  hold  that  the  heirs  of  an  intestate 
have  no  proi>erty  right  in  the  personal  estate  until  after 
distribution  would  cut  off  the  estate  of  an  heir  who  died 
before  administration  was  closed,  from  an  interest  in 
such  property.  This,  we  take  it,  no  one  will  claim  to  be 
the  law.  In  Phinntj  v.  Warren,  supra,  it  is  c^aid,  speak- 
ing of  a  note  which  was  part  of  the  assets  of  an  estate 
upon  which  no  administration  had  been  taken  out; 
*^Upon  the  death  of  the  payee  of  the  note,  it  may  be  eon- 
ceded  that  the  note  became  the  property  of  the  admin- 
istrator, if  there  was  one.  But,  if  no  administrator  is 
apiK>inte(l,  it  will  not  do  to  say  the  note  c*ea>;ed  to  be 
property.  Property  cannot  be  thus  blotted  out  There 
is  no  statute  which  requires  that  lettei-s  of  administra- 
tion should  be  taken  out,  or  that  imposes  a  penalty  for 
not  so  doing." 

Section  2367  of  the  Oode  of  1873  provides  that 
original  administration  cannot  be  had  after  a  lapse  of 
five  years  from  the  death  of  the  intestate.  This  does  not 
mean  that  lettei^  must  be  taken  out  within  that  time, 
whether  desired  or  not,  but  is  intended  as  a  bar  to  cred- 
itors. If,  in  the  case  of  an  intestate  estate,  there  are 
no  debts,  and  the  property  is  such  as  can  be  divided, 
and  the  heirs  agree  upon  a  division,  we  know  of  noth- 
ing, either  in  law  or  reason,  to  pi^event  them  from 
settling  the  estate  without  the  intervention  of  an 
administrator.    In  the  case  at  bar,  the  only  property 
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of  the  estate  was  the  claim  against  defendant  railway. 
There  were- no  creditors,  and  the  money  received  from 
the  railway  was  not  subject  to  their  claims,  had  thei^ 
been  any.  The  father  and  mother  were  sole  heirs,  and^ 
as  such,  they  received  this  money,  and  receipted  in  full 
for  all  demands  of  the  estate  against  the  company. 
To  say  that  they  cannot  do  this, — ^that  there  must  be  an 
administrator,  whether  they  wi«h  or  not,  through  whose 
hands  thi^  money  must  pass  to  them, — is  to  establish 
a  rule  that  we  are  not  inclined  to  sanction.  In  Wal- 
worth  V.  Abel,  52  Pa.  St.  370,  it  is  said:  "Xo  doubt 
the  pi^rsonal  estate  of  a  decedent  vests  in  the  admin- 
istrator, but  in  trust  for  the  creditor  and  heirs  or  leg- 
atees. The  mere  legal  estate  pa«^s  to  the  adminis- 
trator. The  equitable  descends  upon  the  parties  entitled 
to  distribution.  If  there  be  no  creditors,  the  heirs  have 
a  complete  equity  in  the  property;  and  if  they  choose, 
instead  of  taking  letters  of  administration,  to  distrib- 
ute it  by  arrangement  made  and  execut(Hl  among  them- 
selves, where  is  the  principle  which  forbids  it?  *  *  * 
And  why  shall  the  arrangement  be  broken  up  by  a  mere 
intermeddler?  Family  arrangements  are  favorites  of 
the  law,  and  when  fairly  made  are  never  allowed  to  be 
disturbed  by  the  parties,  or  any  other  for  them."  In 
a  case  in  Minnesota  identical  in  principle  with  the  case 
at  bar,  it  was  held  that  a  settlement  with  tlie  next  of 
kin  of  a  claim  for  damages  for  the  death  of  the  intestate 
would  bar  a  recovery  by  an  administrator,  afterwards 
appointed.  Sijkora  v.  Machine  Co,,  59  Minn.  130  (60 
N.  W.  Rep.  1008).  See,  also,  Needham  v.  Gillett,  39 
Mich.  574;  Schmidt  v.  Deegan,  69  Wis.  300  (34  N.  W. 
Eep.  83);  Vail  v.  Anderson,  61  Minn.  552  (64  N.  W. 
Rep.  47). 

The  administrator  is  a  mere  trustee  for  the  cred- 
itors and  the  heirs.  If  he  received  the  money  from 
defendant,  he  could  but  do  with  it  what  has  already 
been  done.    It  would  seem  both  useless  and  expensive 


712  CiuuOTiE  Y.  C,  R.  I.  &  p.  Rt.  Co.         L^^  Io^ 

to  re-open  thta  matter,  in  which  he  has  no  interest,  save 
as  he  rei>re8ents  the  heirs,  and  with  the  present  statu* 
of  which  the  heirs  are  entirely  satisfied.  In  Dowell  v, 
Baihray  Co,,  62  Iowa,  632,  in  a  suit  by  the  adminisr 
trator  to  recover  damages  for  the  death  of  his  intestate, 
the  (l(^fendant  pleaded  satisfaction  by  payment  to  the 
widow ;  and  it  was  held  that  she  could  release  the  claim, 
7SO  far  as  her  interest  was  concerned,  but  that  the  satis- 
faction could  extend  no  further.  This  case  is  cited  bj 
appellant  in  support  of  his  contention.  We  regard  it 
as  conclusive  againt^t  him.  Our  attention  has  been 
called  to  no  decision  in  conflict  with  the  views  here 
expn^ssed.  In  Wymore  v,  Mahaska  Count}/,  78  Iowa, 
396,  cited  by  appellant,  the  holding  was  that,  when  the 
negligence  of  piirents  could  not  be  directly  urged  as  a 
defense,  it  could  not  be  set  up  indirectly;  or,  stating 
it  more  specifically,  that  one  liable  to  an  administrator 
for  negligence  which  caused  the  death  of  a  child  of 
tendiu'  yeai-s,  could  not  i^et  up  as  a  reason  for  not 
res]H>iMling  in  damages,  that  the  parents,  who  were  also 
negliju^ent,  would  get  the  benefit  of  what  mdght  be  paiA 
In  Sfff/t/  r.  Brown,  72  Iowa,  720,  the  only  question 
d<Mi<l<'(l  was  that  the  heirs  could  not  bind  the  admin- 
isti'iitoi-  ]  y  agreeing  in  advance  upon  the  amount  in 
wliicli  he  should  allow  a  claim.  The  opinion  contains 
this  (*\]H(  ss  qnalifii-ation.  "It  will  be  observed,  also, 
that  i1  was  not  stipulated  that  the  estate  should  not  be 
admiiiistt  red  upon,  nor  that  it  was  entered  into  for  the 
l)ui'])()se  of  avoiding  the  cost  of  administration;  and  we 
do  not  determine  the  question  whether  the  heirs  could 
have  preeIud(Hl  administration  by  an  agreement  to  that 
elTect,  for  no  such  question  arises  in  the  case."  The 
f^tatement  in  the  opinion,  that  "the  heirs  take  no  title  to 
or  ownernliip  of  the  personal  property  of  the  estate 
while  it  is  subject  to  administration,"  is,  as  we  have 
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already  indicated,  inaccurate.  The  trial  court  wae 
entirely  justified  in  taking  the  ca^e  from  the  jury,  and 
its  judgment  in  defendant's  favor  is  affirmed. 


•Hbitby  L,  B.  Langfoed    Brooke,  Intervener,  v.     loTnal 
Mathevst  King,  Assignee,  Appellant.  m^i 

Banks:    trusts:    Preferences.    A  elaim  against  an  insolvent  bank  for    ^^  ^^ 

1  money  paid  to  the  proprietor  of  such  bank,  as  agent  for  the  sale 
of  land,  and  deposited  by  him  in  such  bank,  is  entitled  to  prefer- 

2  ence  over  the  claims  of  general  creditors. 

Same.  A  vendor  of  land  is  not  entitled  to  a  preference  in  the  funds 
of  an  insolvent  bank,  the  proprietor  of  which  was  an  agent  for 
the  sale  of  the  land,  on  the  ground  that  the  purchase  money  was 
deposited  in  such  bank  without  authority,  where  the  purchaser 
%  had  an  account  at  the  bank  and  the  payments  were  made  by 
merely  charging  him  with  the  amount  of  each  payment  and 
giving  the  vendor  credit  for  the  amount,  unless  there  were  actu- 
ally in  the  bank  funds  of  such  purchaser  to  be  applied  on  such 
payments. 

Evidence.  A  vendor  of  land,  who  claims  a  preference  over  general 
creditors  in  the  funds  of  an  Insolvent  bank,  on  the  ground  that 
9  the  purchase  money  had  been  deposited  in  such  bank  without 
authority  by  the  proprietor  of  the  bank,  who  was  agent  for  the 
sale  of  the  land,  has  the  burden  of  showing  that  the  money  was 
actually  received  by  the  bank. 

Appeal:    notice  of  motion.    A  motion  to  affirm  a  judgment  on 
8    appeal  wiU  be  discharged  if  there  is  no  evidence  of  service  in  the 
record. 

Appeal  from  Crawford  District  Court. — Hon.  S.  M, 
Elwoop,  Judge. 

Wednesday,  April  6, 1898. 

Prior  to  Au^st  10,  1893,  John  H.  DeWolf  waa 
engaged  in  business  at  Vail,  Iowa,  a  part  of  which  busi- 
ness was  the  operation  of  a  private  bank,  known  as  the 
Citizens'  Bank.  August  10,  1893,  he  made  an  assign- 
ment for  the  benefit  of  creditors,  both  as  to  himself 
and  the  bank.    The  petition  shows  that  prior  to  June  5, 
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1891,  the  iHtervener  wae  the  owner  of  the  undivided 
nine-twenty -fourths  of  section  17,  township  84,  range  37 
west,  in  Crawford  county;  that  a  Mrs.  White  was  the 
owner  of  the  balance  of  said  section  before  her  death 
in  May,  1885;  that  by  her  will,  which  was  duly  probated 
in  Crawford  county,  Iowa,  in  January,  1887,  intenrener 
was  duly  appointed  as  agent,  and,  as  suck,  hai 
(karge  of  the  part  of  said  land  belonging  to  hifl 
estate;  that  in  1899,  John  H.  De  Wolf,  as  inter- 
vener's agent,  collected  the  rents  of  said  land 
amounting  to  nine  kundred  dollars,  of  which  amount 
five  hundred  and  thirty-three  dollars  was  never  paid 
over  by  him;;  that  in  1801,  De  Wolf,  as  such  agent, 
sold  said  land  for  the  sum  of  fourteen  thousand  dollars, 
receiving  four  thousand  dollars  in  cash,  and  the  balance 
in  annual  payments  of  two  thousand  dollars  each;  tiat, 
of  the  four  thousand  dollars  paid,  eight  hundred  and 
eighty-two  dollars  and  twenty-five  cents  remained  in 
the  hands  of  said  agent;  that  July  1, 1892,  he  received  a 
payment  on  said  land  of  two  thousand  six  hudred  dol- 
lars, and  July  1, 1893,  another  payment  of  two  thoiuMnid 
four  hundred  and  eight  dollars,  which  he  failed  to 
turn  over  to  int<Tvoner.  The  petition  asks  that  said 
claims  be  allowed^  and  made  preferred  claims  against 
the  estate.  The  answer  denies  the  averments  except  as 
to  the  as^gmnent  and  that  the  property  came  into  tie 
hands  of  the  assignee.  Upon  a  trial  of  the  issues  the 
district  court  established  the  claimsi,  and  gave  them 
preference  over  the  general  creditors.  The  assignee 
appealed. — Modified  mid  affirmed. 

P.  E.  0.  LcUly  and  J.  P.  Conner  for  appellant 

Swan,  Lawrence  &  Swan  and  Shaw  <&  Kuehnk 
for  appellee. 


April  1898J  Buookk  y.  King.  715 


Granger,  J. — Some  questions  of  fact  are  contro- 
verted, and  it  will  be  well  to  first  determine  them.  We 
find  that  the  intervener  was  owner  of  a  part  of  the  land, 
and  as  to  the  remainder  a  trustee,  so  that  his  authority 
is  complete  for  the  purpose  of  creating  the  agency  of  De 
Wolf  for  the  ©ale  of  the  land  and  the  collection  of 
deferred  payments  therefor.  We  also  find)  that  all  the 
money  paid  to  I>e  Wolf  as  rent,  and  on  the  purchase 
price,  were  paid  to  him  as  such  agent.  We  may  sum- 
marize by  saying  that  we  find  the  facts  to  be  such  as  to 
sustain  a  preference  of  the  claims  over  general  condi- 
tions for  all  moneys  actually  paid  to  De  Wolf,  and  by 
him  rettuned,  whether  in  the  bank  or  otherwise.  Tlie 
controversy  is  mainly  as  to  facts.  The  rules  as  to 
pwference  are  so  well  settled. that  there  is  little 

1  or  no  contention  as  to  the  law.    The  ground  upon 
which   such   preferences  have  been  sustained 

hoK  tofore  is  that,  when  trust  money  was  paid  into  a 
bank  for  deposit,  it  was  impressed  with  a  trust  char- 
<act(  r,  the  deposit  being  unauthorized;  and,  hence,  that 
tlif  estate,  when  the  bank  afterwards  assigned,  wa« 
enliancod  to  the  amount  of  the  deposit  by  the  womgf  ul 
act  of  tlie  trusitee  or  agent,  and  that  it  was  no  prejudice 
to  general  creditors  to  take  from  the  fund  what  should 
not  have  been  placed  there.  See  Independent  Disf.  v, 
Kinri.  80  Iowa,  498;  Plow  Co.  v.  Lamp,  80  Iowa,  723.  It 
appears  in  this  case  that  the  payment  of  two  thousand 
four  hundred  and  eighty  dollar's,  being  the  ><econd 
annual  payment  of  two  thousand  dollars,  and  the  inter- 
est on  deferred  payments,  was  paid  by  draft,  and  we 
think  that  payment  is  clearly  within  the  rule  of  the 
ca.ses  cited.  One  Wells  was  the  purchaser  of  the  land, 
and  the  payments  were  made  by  him.    As  to  the 

2  four  thousand  dollars  payment,  at  the  ti  me  of  the 
purchase,  and  the  first  annual  payment  of  two 

thousand  dollars,  with  the  interest  on  deferred  pay- 
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ments,  making  two  thousand  sdx  hundred  dollars,  it 
appears  that  Wells  had  an  account  at  the  bank,  and  the 
payments  were  made  by  merely  charging  Welk  with 
the  amount  of  each  payment,  and  giving  the  White 
estate, — ^which  meant  the  previous  owner  of  the  land,— 
credit  for  the  amount.    A  question  is,  does  this  differ 
ence  as  to  facts,  change  the  rule  as  to  preference?    It 
is  thought  that,  until  the  money  was  actually  paid  to 
I>e  Wolf,  there  was  nothing  to  impress  with  the  trust 
character.     We  are  not  disposed  to  state  a  rule  so 
broadly,  but  we  incline  to  the  view  that  it  cannot  be 
said,  in  this  case,  as  to  the  two  payments  thus  made, 
that  the  estate  was  benefited  by  the  changes  made  on 
the  books;  in  other  words,  that  any  money  was  deposite<i 
in  the  bank  as  a  result  of  the  transaction.     To  be 
hot  ter  understood,  let  us  suppose  the  changes  had  not 
been  made  on  the  books,  and  the  assignment  had  fol- 
lowed.   We  cannot  say  that  precisely  the  same  funds 
would  not  have  been  there  for  the  general  creditors  as 
are  there  now.    It  appears  that  the  charges  were  made 
ajL^ainsrt  Wells  without  reference  to  the  state  of  his 
account.     He  may  have  had  either  a  debit  or  credit 
balance  at  the  time.    The  burden  is  with  tlie  intervener 
to  show  that  the  money  was  actually  received  by  the 
bank.     If  Wells  had  not  the  credit  balance,  so  that 
after  the  change  on  the  books  he  was  no  longer  a 
debtor  as  to  that  particular  transaction,  there  would 
l>e  a  serious  doubt  of  the  change  on  the  books  amount- 
ing to  a  payment,  conceding  that  he  authorized  it  One 
Ilaskins  was  the  renter,  and  paid  the  rent  claimed  for,  • 
and  the  payments  of  rent  were  made  in  the  same  way, 
by  merely  charging  Haskins  on  the  books  of  the  bank, 
and  giving  the  White  estate  credit;  and  it  is  quite  mani- 
fest that  Haskins  was,  at  all  times,  a  debtor  to  the  bank, 
and  that  no  rent  was  really  paid  by  him.    The  resnlt 
was  that  De  Wolf  made  himself  a  debtor  to  intervener 
for  the  iH?nt,  and  Haskins  a  debtor  to  him.    The  same 
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would  be  true  as  to  the  Wells  paymeute,  if  there  was 
no  money,  so  as  to  make  an  actual  payment  by  the 
change  on  the  books.  Whether  or  not  an  actual  pay- 
ment made  in  that  way  would  bring  the  case  within  the 
rule,  as  to  preferences,  we  do  not  decide;  for,  because  of 
the  failure  to  show  that  there  were  funds  of  the  debtor 
to  be  applied  in  payment,  we  think  the  right  to  a 
preference  does  not  exist*  It  follows  that  the 
3  judgment  should  be  so  modified  that  the  prefer- 

ence should  apply  only  to  the  two  thousand  four 
hundred  and  eighty  dollars  payment.  There  is  a  motion 
by  appellee  to  affirm  the  judgment,  but  there  i-s  no  evi- 
dence of  record  of  any  service,  and  hence  we  disregard 
it.    With  the  modification  suggested,  the  judgment  will 

stand  AFFIRMED. 


The  German  State   Bank  v.  The   Northwestern 
Water  and  Light  Company,  Appellant. 


Contracts:  dkbt  op  another.  A  promise  by  a  stockholder  of  a  cor- 
poration to  a  purchaser  of  his  stock  to  pay  an  indebtedness  of     

the  corporation,  so  as  to  make  its  earnings  available  to  payment  /"wTTJt! 

of  dividends  and  subsequent  obligations,  cannot  be  enforced  by  ^-^-^\ 

the  corporation.  {se    ^ 

Pledgre.  A  stockholder  in  a  corporation  who  pledges  his  stock  to 
another  person  to  secure  the  payment  of  a  debt  due  by  the  cor- 
poration may,  with  the  consent  of  the  pledgee,  withdraw  the  stock 
pledged,  although  the  corporation  objects  thereto. 

Samk:  Rights  of  debtor,  A  debtor  cannot  complain  of  a  decree  that 
its  property  be  first  exhausted  to  satisfy  the  judgment  before  pro- 
ceeding against  property  of  another  voluntarily  pledged  for  the 
debt 

Apjjeal  from  Phfmouth  District   Court — Hon.   F.  R, 
Gaynor,  Judge. 

Wednesday,  April  6,  1898. 
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Plaintiffs  bring  this  action  upon  two  promissory 
notes,  executed  by  the  defendant  tlie  Northwesteni 
Water  &  Light  Company.  These  notes  were  secured  by 
certain  >^haiv«  of  stock  of  said  wat^  and  light  compwiy, 
which  were  deposited  with  plaintiff.  The  shares  were 
owned  by  J.  H.  Winchell,  who,  as  pre^i<ient  of  the  water 
and  light  company,  ex^ecuted  the  notes,  and  were  by  him 
transferred  to  plaintiff,  as  collateral  security  for  the 
payment  of  the  notes.  The  first  answer  of  the  water 
and  light  company  denies  a  part  of  the  indebtednesb 
claiuKMl.  By  an  amendment  to  it's  petition,  plaintiff 
states  that  stiid  Winchell  deposited,  as  collateral 
socurity  for  the  payment  of  said  notes,  eighty  shares  of 
stovk  in  said  defendant  company;  that  thereafter 
Winchell,  by  written  contract,  sold  and  transferred  to 
oiu'  J.  F.  Kogers,  four  hundred  and  thirty-nine  shares 
of  stock  in  the  defendant  comi>any,  and,  as  a  part  con- 
sideiati(m  for  said  transaction,  Winchell  agreed  in 
writing  with  Rogers  to  pay  all  indebtedness  of  defend- 
ant coniiiauy  except  its  mortgage  debt  of  sixty  then- 
sand  dollai"s.  Plaintiff  alleges  that  it  has  accepted  the 
btMieiit  of  such  contract,  and  asks  that  Winchell 
be  made  a  defendant,  and  that  it  have  jndg- 
meut  against  him,  as  well  as  against  the  water  and 
light  company.  The  water  and  light  coini>any  filed  a 
cross-i)(^tition,  maJdng  plaintiff,  Winchell,  and  one  M. 
W.  Uichey,  defendants.  It  recites  the  agreement  of 
Winchell  with  Rogers,  whereby  the  former  agreed  to 
pay  the  water  and  light  company^s  indebtedness.  K 
?^tat(^s  further  the  pledge  by  Winchell  of  his  aharee 
of  stock  to  plaintiff,  to  secure  the  notes  of  the  water 
and  light  company.  It  claims  that  it  has  accepted  ani 
is  entitled  to  the  benefit  of  Wincheirs  promase  to 
Rogers;  and  it  is  then  alleged  that,  with  the  consent  ot 
Winchell,  plaintiff  has  transferred  the  shares  of  stock 
it  held  to  said  M.  W.  Richey.  It  prays  that  Winchell  may 
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be  con-sidored  the  principal  debtor  to  plaintiff,  and  that 
it  be  held  only  a  surety,  and  that  WinchelFs  property, 
including  said  shares  of  stock,  be  first  exhausted 
before  plaintiff  be  allowed  to  proceed  against  the  prop- 
erty of  cross-petitioner.  Said  Richey  answersi  also, 
claiming  that  he  gave  a  valuable  consideration  for  the 
stock,  and  says,  in  effect,  that  he  took  the  same  subject 
to  plaintiff's  claim  thereto.  He  pleads  also  an  estoppel, 
the  details  of  which  we  need  not  consider.  There  was  a 
reply  by  the  water  and  light  company  to  Richey's 
answer,  and  then  was  made  this  stipulation:  "It  is 
hereby  stipulated  betw^een  the  parties  to  the  above- 
entitled  cause  that  judgment  may  be  entered  in  said 
caiKse  on  the  first  and  second  countsi  of  the  petition 
hei^in  filed  in  favor  of  the  Grerman  State  Bank,  and 
againvst  the  Northwestern  Water  &  light  Company,  for 
the  sum  of  four  thousand  nine  hundred  and  fifty  dol- 
lars, costs  and  attorney's  fees,  to  be  paid  by  the  plain- 
tiff. It  is  further  stipulated  that  execution  in  said 
caus.e  shall  be  stayed,  without  bond  or  further  pro- 
ceedings, until  the  trial  and  termination  of  the  issues ' 
joined  in  the  amendment  to  the  petition  in  said  cause 
and  the  cross-petition  and  answer  thereto;  and  that  in 
case  it  is  adjudged  and  ordered  by  the  court  that 
plaintiff  first  exhaust  certain  eighty  shares  of  stock  of 
the  Northwestern  Water  &  Light  Company,  held  by 
plaintiff  as  collateral  security  of  the  idebtedness  sued 
on  in  this  action,  that  said  stock  shall  be  first  sold,  and 
the  proceeds  of  said  sale  applied  on  said  indebtedness, 
before  levy  shall  be  made  upon  the  property  of  the 
defendant  Northwestern  Water  &  Light  Company. 
Dated  this  twentieth  day  of  May,  1896.  German  State 
Bank,  by  John  Zurawrki,  Vice  Pres.  Sammis  &  Scott, 
Attorneys  for  Defendant  Northwestern  Water  &  Light 
Company.''  The  judgment  below  awarded  plaintiff  a 
recovery  for  the  stipulated  amount,  dismissed  the 
cross-petition  of  the  water  a»d  light  company,  and 
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ordered  that  plaintiff  exhaust  the  property  of  defend- 
ant water  and  light  company  before  proceeding  against 
the  shares  of  stock  assigned  to  Richey.  FronL  this 
judgment  the  water  and:  light  company  appeals. — 

Ajffirmed. 

Sammis  dk  Scott  for  appellant. 

Zink  &  Eoseherry  for  appellee  Richey. 

P.  Farrell  for  appellee  WinchelL 

Waterman,  J. — The  question  to  be  determined,  as 
we  have  extracted  it  from  this  volume  of  pleadings  and 
multiplicity  of  claims,  is,  in  its  statement  at  least,  a 
very  simple  one.  It  ia  this :  How  far,  if  at  all,  ka  the  lia- 
bility of  the  water  and  light  company  affected  by  the 
contract  between  Winchell  and  Rogers?  The  provis- 
ions of  this  contract,  so  far  as  are  material  hei^ 
1  are  as  follows:     "This  agreement,  made   and 

ent(^red  into  and  executed  in  duplicate  this 
s<^vent(K^nth  day  of  May,  A.  D.  1894,  by  and  between  J. 
II.  Winchell  and  J.  F.  Rogers,  both  of  Le  Mars,  Iowa, 
witnwseth:  First,  That  the  -said  J.  H.  Winchell 
agrees  to  f^ll  and  transfer  to  the  said  J.  F.  Rogers  four 
hundred  thirty-nine  and  one-half  shares  of  the  stock  of 
the  Northwestern  Water  &  Light  Company,  of  Le  Mars, 
Iowa,  at  and  for  the  sum  of  thirty  thousand  dollars, 
which  stock  is  to  be  transferred  to  the  said  Rogers  upon 
the  execution  and  delivery  of  this  contract;  and  the 
transfer  of  the  same  shall  carry  with  it  the  right  to  have 
and  receive  from  the  said  company  the  full  amount  of 
all  dividends  to  be  paid  thereon  by  the  comi>any  from 
and  after  the  first  day  of  May,  1894.  ♦  ♦  ♦  Fifth. 
And  the  said  Winchell  al-so  agrees  and  covenants  that 
he  will  pay  or  cause  to  be  paid  all  indebtedness  of  the 
said  company  except  the  sum  of  sixty  thousand  dollars, 
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its  present  mortgage  debt,  so  that  all  earnings  of  the 
aaid  company  fram  and  after  the  first  day  of  May,  1894, 
will  be  available  to  pay  its  obligations  and  dividends  to 
accrue  thereafter." 

II.  The  claim  of  the  company  is  that,  by  reason  of 
this  contract,  its  status  towards  plaintiflE  was  changed; 
that  it  has  ceased  to  be  the  principal  debtor,  and  i&  now 
only  a  surety  for  Winchell.  We  know  of  no  principle  of 
law  by  which  the  relation  of  defendant  company  to 
plaintiff  could  be  changed  without  the  latter's  a-ssent 
James  v.  Day,  37  Iowa,  166.  The  cases  cited  by  appel- 
lant to  establish  its  claim  that  it  now  occupies  the  posi- 
tion of  a  surety  only,  are  not  in  point.  They  are  all 
instance^  of  sales  by  a  mortgagor  of  mortgaged  real 
estate  to  one  who  either  takes  subject  to  the  mortgage 
or  expressly  assumes  to  pay  it  The  general  rule  in  such 
cases  is  that  tl\e  real  estate  is  the  primary  fund  for 
the  payment  of  t^debt;  that  the  original  mortgagor, 
if  he  pays,  is  entitled  to  subrogation;  and  that,  because 
of  these  facts,  he  occupies,  after  the  sale  of  the  premisesi, 
the  position  of  a  surety  to  the  extent  of  the  value  of  the 
mortgaged  property.  This  rule,  however,  it  would 
seem,  has  once  been  refused  recognition  in  this  state. 
Corbett  v.  Waterman,  11  Iowa,  87.  ^But,  even  if  it  be 
conceded  that  the  doctrine  of  which  we  have  spoken 
should  be  held  to  prevail  here,  it  would  afford  no  sup- 
port to  appellant's  claim.  We  shall  attempt  to  show 
that  it  had  no  interest  in  or  connection  with  the  con- 
tract between  Winchell  and  Kogers. 

III.  It  is  said  that  the  agreement  between 
Winchell  and  Rogers  was  made  for  appellant's  benefit, 
and  therefore  it  can  take  advantage  of  it.    We  think 

Winchell's  promise  to  pay  the  Cebts  of  the  water 
2  and  light  company  was  made  for  Roger's  benefit, 

and  not  for  that  of  appellant  or  any  other  pei*son. 
It  was  nothing  more  than  an  agreement  to  protect  the 
stocks  sold,  in  Rogers'  hands.  As  bearing  somewhat  on 
Vol.  104  la— 46 
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the  matttep,  we  dte  Peacock  v.  Williams,  98  N.  C.  324 
(4  8.  E.  Kep.  550).    If  Winchell  had  owned  all  of  the 
stock,  and  had  transferred  the  whole  of  it  to  Bogero 
under  this  agreement,  we  hardly  think  it  would  be 
claimed  that  the  water  and  light  company,  which  would 
then  have  no  interest  distinct  from  that  of  its  sole 
owner,  could  assert  rights  under  Winchell's  promise, 
esi)ecially  if  Rogers  made  no  complaint,  and  Rogers  is 
not  a  party  to  this  action.    The  trial  court  held  that 
plaintiff  could  sue  upon  Winchell's  promise  as  made  for 
its  beneiat,  and  it  was  given  a  judgment  against  him. 
Winchell  does  not  appeal;  so  this  action  of  the  court 
must  stand.     In  what  we  have  to  say  further,  if  this 
holding  of  the  trial  court  is  questioned,  it  is  done  only 
as  necessarily  incident  to  a  discusmon  of  the  extent  of 
Winchell's  liability  on  his  promise.    It  is  true  that  if  a 
person,    upon    lawful    consideration,    received    from 
another,  promise  to  pay  money  to  a  third  person,  the 
latter  may,  under  ordinary  circumstances,  maintain 
an  action  upon  the  promise,  as  made  for  his  benefit. 
But  it  does  not  follow  that,  if  two  persons  agree  that 
one  of  them  shall  pay  to  a  third  a  debt  owing  by  a 
fourth,  the  latter  would  have  any  right  under  such  an 
agreement;  and  that  is  the  case  we  have  here.    If  it  be 
accepted    that   the   bank    could   take   advantage    of 
Winchell's  promise,  it  is  by  no  means  a  necessary 
sequence  that  the  water  and  light  company  could  do 
so;  for,  though  it  might  derive  advantage  from  the 
performance  of  the  contract,  that  is  not  enough.    The 
promise  is  not  made  to  it,  either  directly  or  indirectly. 
Originally,  the  rule  was  that,  in  order  to  maintain 
assumpsit,  the  consideration  must  move  from  the  party 
seeking  to  enforce  the  promise.    In  time  this  was  modi- 
fied so  that  privity  of  promise  was  sufficient,  even  if 
there  was  no  privity  of  consideration.     But  this  rule 
has  some  qualifications.    No  man  will  be  held  liable 
in  law  to  different  parties  for  the  same  cause  of  action. 
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The  principle  is,  therefore,  confined  to  cases  where  the 
person  for  whose  benefit  the  promise  is  made  has  the 
sole  exclusive  interest  in  its  performance.  Treat  v. 
Stanton,  14  Conn.  452;  Ely  mire  v.  Bottle,  6  Watte,  182. 
In  the  case  at  bar  it  is  claimed  that  appellant,  plaintiff, 
and  Rogers,  are  interested  in  the  performance  of 
Wincheirs  promise;  and,  to  give  effect  to  the  argument 
made  here,  we  should  have  to  hold  that  each  in  his  own 
right  has  a  cause  of  action  against  Winchell  on  this 
ground.  Another  qualification,  it  has  been  said  is  this: 
If  A.  promise  B.  to  pay  G  a  sum  of  money,  C.  can  sue 
upon  the  promise  only  in  the  event  that  B.  was  indebted 
to  him.  Farlow  v.  Kemp,  7  Blackford,  544.  In  other 
words,  Rogers  owed  nothing  to  either  the  bank  or  appel- 
lant. When  Winchell  promised  to  pay  something  to 
or  for  them,  it  being  a  gratuity  on  Rogers'  part,  he  alone 
would  have  a  right  of  action  on  such  promise.  This 
rule,  doutbless,  would  not  prevail  in  a  case  where  the 
doctrine  of  trust  was  applicable;  as  where  money  or 
property  is  given  another  for  delivery  to  a  third  person. 
A  very  full  and  exhaustive  consideration  of  this  whole 
subject  will  be  found  in  the  note  to  Vadakin  v.  Soper, 
2  Am.  Lead.  Cas.  163  et  seq.  As  tending  to  show  that 
something  more  is  necessary  to  give  a  right  of  action  on 
a  promise  than  the  mere  fact  that  one  would  be  bene- 
fited by  its  performance,  we  cite  Davis  v.  Waterworks 
Co.,  54  Iowa,  59;  Lorillard  v.  Clyde,  122  N.  Y.  498; 
Chung  Kee  r.  Davidsoji,  73  C5al.  522  (15  Pac.  Rep.  100). 
Let  us  suppose  that  Rogers  did  not  see  fit  to  claim  any 
rights  under  the  agreement  with  Winchell,  but  was 
willing  to  let  his  interest  in  defendant  company  stand 
good  for  its  debts;  on  what  principle  could  appellant 
complain?  This,  so  far  as  the  record  discloses,  is  the 
exact  situation  in  the  case. 

IV.     Appellant  cannot  complain  of  the  provision 
in  the  decree  that  plaintiff  shall  first  exhaust  its  prop- 
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erty  before  proceeding  against  tiie  stock  assigned  to 
Richey.    So  far  as  appears,  Winchell  voluntarily 
3  pledged  his  stock  to  secure  appellant's  debt   He 

had  a  right,  with  the  consent  of  the  pledgee^  to 
withdraw  it  if  he  chose,  or  to  make  any  other  disposi- 
tion of  it  that  he  thought  fit  The  bank  consenting,  he 
pledged  it  to  Richey,  subject,  however,  to  the  bank's 
claim.  This  was  his  right  As  between  the  bank  and 
Richey,  it  was  proper  enough  to  hold  that  the  former, 
having  a  claim  upon  two  funds,  should  first  exhaust 
that  one  which  the  latter  could  not  take.  TSie  judgment 
of  the  trial  court  is  affirmed. 


State  of  Iowa  v.  Thomas  Shba,  Appellant. 

Assaalt:  instructions.  An  instruction  on  a  trial  for  assault  with 
intent  to  murder  that  whoever  assaults  another  with  the  intent  to 
in6ict  upon  him  some  injury  of  a  greater  or  more  serious  eharac- 
2  ter  than  an  ordinary  battery,  is  guilty  of  an  assault  with  intent  to 
inflict  great  bodily  injury,  is  erroneous  as  omitting  reference  to 
the  unlawfulness  of  the  assault 

Evidence.    The  state  has  the  burden  of  proving  beyond  reasonable 
8    doubt,  on  a  trial  for  assault  with  intent  to  murder,  that  defendant 
was  not  acting  in  self  defense. 

fUoHT  OF  A  SALOON  EEEPBB.   A  saloon  keeper  has  the  right  to  repel  an 
4    assault  made  upon  him  by  one  whom  he  has  ordered  off  his  prem- 
ises, if  such  order  was  not  given  for  the  purpose  of  provoking  a 
difficulty. 

Appeal:    review.    The  verdict  of  the  jury  will  not  be  disturbed 
1    where  there  is  evidence  justifying  its  finding. 

Appeal  from  Wapello  District  Court. — Hon.  T.  M.  Feb, 

Judge. 

Wednesday,  April  6,  1898. 

DEFENDANTwas  indicted  for  the  crime  of  an  assault 
with  intent  to  commit  murder.    He  was  convicted  of  *» 
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assault  with  intent  to  do  a  great  bodily  inj  ury,  and  from 
the  ©entence  imposed  appeals. — Reversed. 

Steck  &  Smith  for  appellant. 

Milton  Remletff  attorney  general,  and  Jesse  A. 
Miller  for  the  state. 

Dbbmer,  C  J. — Appellant  and  one  Adams  engaged 

in  a  quarrel  upon  one  of  the  streets  in  the  dty  of 

Ottumwa,  resulting  in  the  exchange  of  several  shots 

between  them,  one  of  which  took  effect  upon  Adams' 

arm.    The  shooting  is  admitted',  but  appellant 

1  claims  that  his  act  in  so  doing  was  in  defense  of 
his  person  against  the  attack  of  Adams.    There 

is  evidence  which  justified  the  jury  in  finding  that 
defendant  was  the  aggressor,  and  appellant's  claim 
that  the  verdict  is  without  support  is  of  no  merit 

II.  In  the  seventh  instruction  to  the  jury  the 
court  said:  "(7)  Whoever  assaults  another  person  with 
the  intent  to  infiict  upon  such  person  some  injury  of  a 

more  grave  and  serious  character  than  an  ordi- 

2  nary  battery,  is  guilty  of  an  assault  with  intent 
to  inflict  a  great  bodily  injury."  This  instruction 

is  clearly  erroiieous.  It  overlooks  a  material  ingredient 
of  the  offense,  to-wit:  the  unlawfulness  of  the  assault. 
State  V.  Wyatt,  76  Iowa,  328;  State  v.  Smith,  102  Iowa, 
656.  The  attorney  general  contends  that  the  error,  if 
any,  is  without  prejudice,  for  the  reason  that  the 
instructions  as  a  whole  required  a  finding  by  the  jury 
that  the  assault  was  unlawful  before  they  would  be 
justified  in  finding  a  verdict  of  guilty.  To  this  proposi- 
tion we  cannot  agree,  for  the  reason  that  some  of  the 
other  instructions  relating  to  the  question  of  self- 
defense  are  erroneous. 

III.  Appellant  asked  the  court  to  instruct  that  if, 
after  considering  the  whole  evidence,  the  jury  enter- 
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tain€d  a  reasonable  doubt  as  to  whether  or  not  the 
shooting  was  in  selMefense,  they  should  acquit  him. 
This  instruction  was  refused,  and  none  was  given  cov- 
ering the  point,  save  the  general  ones  relating  to  rea- 
sonable doubt.  The  law  seems  to  be  well  settled 
3  that  the  burden  is  upon  the  state  to  show  that 

the  defendant  was  not  acting  in  self-defense,  and 
this  it  must  do  so  by  evidence  suflBciently  strong  to 
remove  all  reasonable  doubt.  State  v,  Morphyy  33  Iowa, 
270;  Statev.  PorterM  Iowa,  131;  State  v.  Fowler, h2\o^2., 
103;  State  v.  Cross,  68  Iowa,  180;  State  v.  Dillon,  74 
Iowa,  653;  State  v.  Donahoe,  78  Iowa,  486.  No  instruc- 
tion to  this  effect  was  given.  Such  omission,  in  view  of 
the  instruction  asked,  was  prejudicial  error.  Conten- 
tion is  made  that,  as  no  evidence  was  adduced  by  the 
state  tending  to  show  that  the  act  was  in  self-defense, 
the  burden  was  upon  the  defendant  to  establish  the 
claim  that  his  act  was  so  done.  This  proposition 
is  mooted,  but  not  decided,  in  State  v.  Cross,  supra.  The 
court,  as  now  constituted,  cannot  see  any  good  reason 
for  incorporating  such  qualification  into  the  rule. 
As  said  in  State  v.  Porter,  supra:  "The  defendant  is 
entitled  to  an  acquittal  if  he  shows  by  the  facts  attend- 
ing the  commission  of  the  offense,  proved  either  by  him- 
self or  the  state,  that  there  is  a  reasonable  doubt  that  his 
act  was  willful.''  If  the  evidence  introduced  by  the 
state  negatives  the  idea  of  self-defense,  this,  in  itself, 
is  affirmative  proof  that  the  act  was  not  justifiable.  But 
such  evidence,  whether  direct  or  circumstantial,  does 
not  change  the  rule  as  to  the  burden  of  proof.  Aside 
from  this,  however,  there  was  some  evidence  adduced 
by  the  state  which  tended  to  show  that  Adams  was  the 
aggressor;  and  it  was  the  duty  of  the  court,  under  all  of 
the  authorities,  to  place  the  burden  upon  the  state  of 
proving  beyond  a  reasonable  doubt  that  the  shooting 
w|is  unjustifiable, 
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IV.     Adams  was  in  defendant's  saloon  just  prior 
to  the  time  the   shooting  occurred,   and   defendant 
ordered  him  out  of  the  place  and  off  the  premises.    The 
defendant  asked  an  instruction  to  the  effect  that 
4  he  had  a  right  to  do  this,  and  that  if  Adams,  after 

leaving  the  place,  made  an  assault  upon  defend- 
ant, defendant  was  justified  in  repelling  the  assault. 
No  such  instruction  was  given,  and  error  is  predicated 
upon  the  omission.  We  think  that  this  proposition, 
limited  by  the  thought  that  defendant's  act  in  so  doing 
was  not  for  the  puriwse  of  provoking  a  difficulty  with 
Adams,  should  have  been  given.  Some  other  errors 
are  complained  of,  but,  as  the  questions  presented  are 
not  likely  to  arise  upon  a  re-trial,  we  do  not  consider 
them.     For  the  errors  pointed  out,  the  judgment  is 

BBYEBSBD. 


State  of  Iowa  v.  Charles  L.  King,  Appellant.  ^^^ , 

Conspiracy  to  Assanit:    sufficiency  of  eyidence.    Accused  told  D^ 

that  if  he  would  lick  W.  his  fine  would  be  paid,  to  which  D.  J^J  m 
replied  that  he  did  not  want  anybody  to  pay  his  fine,  but  that  he 
would  punch  and  whip  W..  whereupon  accused  advised  D.  not  to 
do  so,  but  to  slap  him.  D.  afterwards  stated  to  others  that  he 
would  whip  W..  and  that  accused  and  another  would  pay  his  fine; 
and  later  he  did  severely  beat  W.,  rendering  him  unconscious 
for  several  days.  As  D.  withdrew  from  the  assault,  accused 
approached  and  indicated  his  satisfaction  with  what  had  been 
done,  but  did  not  strike  W.  or  assist  D.  Held,  that  accused  was 
not  guilty  of  conspiring  with  D.  to  commit  the  assault. 

Appeal  from  Buchanan  District  Covrt. — Hon.  A.  S.  Blair, 

Judge. 

Wednesday,  April  6,  1898. 

The  defendant  was  accused  and  convicted  of  the 
crime  of  conspiracy.  From  judgment  of  imprisonment 
in  the  penitentiary,  he  appeals, — Reversed^ 
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]fo  arguments  for  either  party. 

Ladd,  J. — The  indictment  charged  the  defendant 
andf  one  De  Wald  with  the  crime  of  conspiring  and 
confederating  together  with  malicious  intent  wrong- 
fully  to  injure  the  person  of  J.  H.  Willey,  and  that  they 
did,  in  pursuance  thereof,  inflict  on  him  great  bodily 
injury.  It  appears  that  just  after  noon  of  September 
22,  1896,  De  Wald  met  Willey  near  LittelVs  store,  in 
Independence,  knocked  him  down,  and  so  beat  bin;  that 
he  was  unconscious  for  several  days.  King  did  not 
touch  Willey,  but  the  theory  of  the  state  at  the  trial 
wae  that  the  assault  and  battery  was  the  result  of 
a  criminal  conspiracy  between  him  and  De  Wald.  The 
evidence  shows  that  Raymond,  DeWald,  King,  and 
others  were  in  Reisner's  saloon.  Raymond  asked  King 
about  the  scar  on  his  noee,  and  the  latter  responded 
that  Willey  had  struck  him  with  his  cane.  De  WaJd 
then  remarked  he  had  a  grievance  against  Willey,  and 
intended  to  whip  him  at  the  first  opportunity;  that 
Willey  had  published  an  article  in  his  paper  to  the 
efifect  that,  if  his  (De  Wald's)  circulation  was  cut  short, 
it  would  be  a  good  thing  for  the  community.  Some- 
thing was  then  f^aid  about  the  payment  of  the  fine,  and 
King  stated  that,  if  he  licked  Willey,  his  fine  wonld  be 
paid,  and  related  that  Farwell,  a  partner  of  Willey,  had 
said  he  would  pay  it,  if  some  one  would  whip  him.  This 
state  of  facts  is  testified  to  by  Raymond,  De  Wald,  and 
King,  but  MuUick  says  King  told  De  Wald  that  he 
would  pay  his  fine.  This  witness,  however,  is  unable 
to  recall  anything  else  in  the  conversation.  De  Wald 
and  King  are  uncontradicted  in  the  statement  that  the 
former  answered  that  he  did  not  want  anybody  to  pay 
his  fine.  De  Wald  repeate<l  that  he  would  punch  Willey 
in  the  face,  and  whip  him  in  good  shape.  Both  Ray- 
mond and  King  advised  him   not  to  punch  or  \Ac^ 
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Willey,  but  that  he  might  as  well  »lap  his  mouth,  or 
something  of  that  kind.  De  Wald,  after  leaving  the 
saloon,  said  to  several  that  he  was  going  to  whip  Willey, 
and  that  Baynumd  and  King  were  to  pay  the  fine. 
King  left  the  saloon,  and  was  on  his  way  to  order  a 
team  at  the  livery  stable,  with  which  to  take  a  political 
orator  to  Winthrop,  when  he  saw  people  gathering 
as  he  approached.  One  Tapper  called  to  De  Wald  not 
to  strike  a  man  when  he  was  down,  and  King  replied 
to  this  remark,  "No  interfering,"  and  spoke  of  Willey's 
assault  on  him,  and  mentioned  the  fact  that  he  was  a  • 
cripple.  We  have  set  out  this  evidence  with  particu- 
larity, because  of  the  ruling  on  the  motion  to  direct  a 
verdict  for  defendant  at  the  conclusion  of  the  state's 
evidence,  and  also  after  both  jKarties  had  rested.  The 
evidence  does  not  establish  the  conclusion  that  the 
defendant  was  guilty  of  the  offense  charged.  The  usual 
definition  of  "conspiracy'^  is  "a  combination  of  two  or 
more  persons  by  concerted  action  to  accomplish  a  crimi- 
nal or  unlawful  purpose,  or  some  purpose  not  in  itself 
criminal  by  criminal  or  unlawful  means."  2  McQain, 
Criminal  Law,  953;  2  Bishop,  CSriminal  Law,  592;  State 
V.  Jones  J  13  Iowa,  269;  State  v.  Potter,  28  Iowa,  554; 
State  V.  Stevens,  30  Iowa,  391;  Oode,  section  5059. 
There  is  no  proof  of  any  concert  of  action,  or  of  any 
understanding  or  agreement  therefor.  The  mere  knowl- 
edge, acquiesence,  or  approval  of  an  act,  without 
co-operation  or  agreement  to  co-operate,  is  not  enough 
to  constitute  the  crime  of  conspiracy.  2  Mcdain,  Crim- 
inal Law,  968;  Evans  v.  People,  90  111.  384;  Miles  v. 
State,  58  Ala.  390;  2  Bishop,  Oiminal  Law,  181,  183; 
State  V.  Cox,  65  Mo.  29;  2  Wharton,  Criminal  Law,  1341. 
The  combination  must  contemplate  the  accomplish- 
ment of  the  purpose  by  the  united  energy  of  the  accused, 
or  active  participation  must  be  shown.  The  testimony, 
at  most,  shows  King  not  superior  to  the  ordinary 
instinets  of  human  nature.    He  was  smarting  under  an 
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assault  from  Willey,  and  was  willing  the  latter  should 
be  humiliated  by  a  stroke  on  the  mouth  from  the  palm 
of  the  hand;  but  he  entered  into  no  arrangement  that 
'  this  should  be  done,  and  suggested  it  only,  instead  at 
the  beating  De  Wald  was  insisting  he  would  inflict. 
His  suggestion  was  not  acted   upon.      King  neither 
agreed  to  do  nor  did  anything  to  aid  in  carrying  out 
the  unlawful  purj^se  of  De  Wald.    The  p^ayment  of  the 
fine,  if  promised,  as  stated,  by  MuUick,  constituted  no 
part  of  the  offense.    The  statement  was  made  to  Tapper 
jusit  as  De  Wald  withdrew  from  beating  Willey,  and 
indicated  his  satisfaction  with  what  was  done,  rather 
than  any  intention  of  affording  aid  or  comfort.    It  was 
not  made  until  the  encounter  was  ended.    Tfie  court,  in 
the  twelfth  instruction,  correctely  stated  the  law,  in 
language  which  ought  not  to  have  been  misunderstood. 
After  cautioning  the  jurors  not  to  confuse  the  crime 
charged  with  that  of  assault  and  battery,  or  one  of  a 
similar  nature,  they  are  told  not  to  convict  the  defend 
ant  uulessi  "he  agreed  to  participate  in  the  commission 
of  such  offense  in  concert  and  combination  with  the 
said  Bert  De  Wald,  or  that  he  aided  in  it  by  advising 
and    counseling   the    act,    and    promising    De    Wald 
immunity  from  punishment  therefor,  and  in  any  manner 
aided  in  its  commission  at  the  time  and  place  where  it 
was  committed.    A  mere  passive  cognizance  or  consent 
to  an  illegal  act  or  commission  of  an  unlawful  offense  is 
not  sufficient  to  sustain  the  charge  of  conspiracy'' 
Under  the  evidence  and  the  law  as  given  in  this  instrnc- 
tion  the  defendant  was  entitled*  to   an  acquittal— 
Reversed. 


]nom\  State  of  Towa  v.  William  Young,  Appellant. 


Harder:    instructions.    An  accused,  relying  on  self  defense  as  jus- 
1    tiflcation,  complained  that  the  court's  charge  presenting  the  issue, 
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was  not  sufficiently  specific.    Held,  that  he  should  have  requested 
a  specific  instruction. 

Same.    It  appearing  from  the  evidence  and  admissions  that   the 

1  accused  was  guilty  of  murder  in  the  first  or  second  degree,  or 
manslaughter,  the  jury  were  instructed  that  to  convict  of  either 

2  offense  it  must  be  found  that  the  killing  was  not  in  self  defense. 
Heldf  sufficient  to  cover  an  omitted  instruction  on  burden  of  proof, 

Sams.  An  instruction,  after  giving  the  rules  of  self  defense,  that 
courts  and  juries  must  "exercise  due  caution  in  applying  these 

2  principles,"  is  not  objectionable  as  nullifying  the  instructions 
relating  to  self  defense. 

Same.  The  court  may  properly  call  the  attention  of  the  jury,  on  a 
trial  for  murder,  to  the  fact  that  defendant  is  directly  interested 

4  in  the  result,  without  referring  to  other  witnesses,  individually, 
where  none  of  such  other  witnesses  are  directly  interested. 

Evidence:  Dying  declarations.  Declarations  of  the  deceased,  for 
whose  murder  defendant  is  on  trial,  made  the  day  after  the 
injury  was  infiicted  and  the  day  before  his  death  and  after  he  had 

3  been  advised  by  a  physician  that  he  could  not  recover  to  which 
he  replied  that  he  expected  to  die,  are  admissible  as  dying  declar- 
ations, although  he  stated  to  another  person  that  he  was  not  a 
"quitter." 

Challenge:  Juror.  Under  Code,  section  5860,  requiring  a  challenge 
of  a  juror  for  cause,  to  distinctly  specify  the  facts  constituting 

5  such  cause,  a  challenge  which  does  not  distinctly  specify  such 
cause,  is  properly  overruled. 

Same.  One  will  not  be  excluded  from  sitting  as  a  juror  on  a  trial  for 
murder  because  he  has  formed  an  opinion  solely  on  what  he  has 
read  in  the  papers,  and  such  opinion  simply  is,  that  the  defendant 
0  killed  the  deceased,  where  there  is  no  dispute  as  to  that  fact  and 
he  states  that  he  can  listen  to  the  evidence  and  base  his  verdict  on 
that  alone,  and  that  he  knows  nothing  to  prevent  him  from  ren- 
dering a  fair  and  impartial  verdict. 

Attorney  Fees:    defense  of  criminal:    Courts.    A  motion  for  an 
order  on  the  county  treasurer  to  compensate  attorneys  for  defend- 
7    ant  charged  with  murder,  for  services  rendered  on  appeal,  will  be 
refused,  as  the  statutes  do  not  authorize  such  an  order. 

Apj^ealfrom  Woodbury  District  Court.— Roi^f.  George 
W.  Wakefield,  Judge, 


Wednesday,  April  6, 1898, 
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The  defendant  was  indicted  and  convicted  of  the 
crime  of  murder  in  the  first  degree,  and  from  jndgment 
of  imprisonment  for  life  he  appeals. —  Affirmed. 

H.  A.  McManus  and  C  S.  Argo  for  appellani 

Milton  Remley,  attorney  general  and  Jesse  A.  M- 
leTy  for  the  state. 

Ladd,  J. — The  defendant  admitted  on  the  trial  that 
he  shot  and  killed  George  Elliott  in  the  afternoon  an 
December  16, 1896,  and  sought  to  justify  the  act  on  the 
plea  of  self-defense.  It  appears  that,  while  playing 
cards  in  a  gambling  room  with  Robinson,  a  dispnte 
arose,  and  the  latter  threw  Young  to  the  floor  and  took 
his  money.  Young,  who  had  been  drinking,  then  left, 
and,  after  obtaining  a  revolver  by  pawning  his  otct- 
coat,  returned,  and  fired  once  or  twice  into  the  wail, 
with  the  purpose,  he  says^  of  so  frightening  Robinson 
that  he  would  give  back  the  money  taken.  Thereupon 
Young  went  into  the  hall  and  was  followed  by  Elliott, 
then  in  charge  of  the  rooms,  who  ordered  him  to  go 
down  stairs.  Young  promised  to  go,  but  fired  at  Elliott, 
the  bullet  entering  his  abdomen  and  causing  death. 
There  is  a  conflict  in  the  evidence  as  to  who  shot  fiist 
That  of  the  state  tended  to  show  Young  first  shot 
Elliott,  and  the  latter  then  entered  the  room  and  pro- 
cured a  revolver,  with  which  he  returned  and  shot 
Young  in  the  arm.  That  of  the  defendant  tended  to 
show  that  Elliott  followed  Young  into  the  hall  in  a 
threatening  manner,  and  shot  him  in  the  arm,  before 
the  latter  fired  at  the  deceased.  The  determinatiofl 
of  which  was  the  aggressor  was  fairly  for  the  jury,  and 
their  conclusion  has  ample  support  in  the  evidence. 

II.    The  defendant  complains  that  the  instruction 
submitting  the  plea  of  self -defense,  while  correctly  stat- 
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ing  rales  applicable  thereto,  was  not  as  specific  as  it 
should  have  been.    The  main  issue  for  the  jury 

1  to  determine  was  which  was  the  aggressor,  and 
this  was  clearly  indicated  in  the  instruction 

given.  If  the  defendant  had  desired  the  attention  of 
the  jury  to  be  more  particularly  called  to  the  circum- 
stances of  the  transaction,  he  ought  to  have  requested 
an  instruction  to  that  effect.  It  is  also  said  that  the 
court  did  not  indicate  upon  whom  was  the  burden  of 
proof  on  this  issue.  Under  the  evidence  and  admissions, 
Young  was  guilty  of  murder  in  the  first  or  second 
degree,  or  of  manslaughter,  and,  if  not  of  one  of  these, 
was  entitled  to  an  acquittal.  The  jury  was  told,  in  the 
eleventh,  twelfth,  and  thirteenth  instructions,  that,  in 
order  to  convict  of  one  of  these  offenses,  it  must  be  found 
beyond  a  reasonable  doubt  that  the  killing  was  not  in 
self-defense. 

III.  After  stating  the  rules  relating  to  self- 
defense,  the  court  added,  "Courts  and  jurors,  however, 
must  exercise  due  caution  in  applying  these  principles," 

and  said  that  the  jury  must  determine  from  all 

2  the  evidence  whether  the  defendant  acted  in  self- 
defense.     It  is  said  this  caution  nullified  that 

which  preceded.  It  is  certainly  the  duty  of  the  jury 
to  exercise  care  and  caution  in  passing  upon  the  issues 
in  every  case,  and  it  was  not  error  for  the  court  to 
admonish  them  of  that  duty.  In  what  way  it  detracted 
from  other  portions  of  the  instruction  does  not  appear, 
and  is  not  pointed  out. 

IV.  The  court  admitted  testimony  of  the  dying 
declarations  of  "Elliott.     It  is  asserted  that  this  was 
done  without  proof  that  he  was  under  the  solemn  belief 
of  impending  death.    It  api>ears  from  the  evidence,  how- 
ever, that  Dr.  Knott  advised  the  deceased,  on 

3  the  morning  after  the  injury,  that  he  could  not 
recover,  and  that  the  deceased  replied'  he  knew 

it,  and  expected  to  die.    The  testimony  of  CJoon  was  to 
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the  effect  that  he  tried  to  encourage  deceased,  and  that 
the  latter  said  he  wsa  not  a  "quitter,"  and  complained 
of  being  in  great  pain,  but,  except  in  the  expression 
U9ed,  did  not  indicate  any  hope  of  recovery.  He  died 
two  days  after  being  shot  The  evidence  justified  the 
court  in  the  conclusion  that  the  declarations  of  Elliott 
were  made  with  the  understanding  that  he  was  in 
extremis. 

V.  In  stating  the  rules  for  weighing  the  evidence, 
the  court  called  the  attention  of  the  jury  to  the  fact 

that  the  defendant  was  directly  interested  in 

4  the  result  of  the  case,  and  did  not  refer  to  other 
witnesses  individually.  He  was  the  only  wit- 
ness who  appeared  to  be  directly  interested,  and  for 
this  reason  others  could  not  well  have  been  included. 
State  V.  Mecum,  95  Iowa,  433. 

VI.  The  challenge  to  the  juror  Bacon  was  prop 
erly  overruled,  as  it  did  not  distinctly  specify  the  facts 
constituting  the  causes  thereof.     Oode,  section  5360; 

State  t\    Munchrath,  78  Iowa,  268.     But  in  any 

5  event,  the  juror  based  his  opinion  solely  on  what 
he  had  read  in  the  papers,;  and  indicated  that 

it  was  confined  to  the  belief  that  the  defendant  had 

killeil  Elliott, — a  fact  not  in  dispute.    He  stated  that 

he  could  listen  to  the  evidence,  and  found  his  verdict 

upon  that  alone,  and  knew  nothing  to  prevent 

6  him  from  rendering  a  fair  and  impartial  verdict. 
The  newspaper  reports  of  such  transactions  are 

based  on  information  hurriedly  obtained,  and  are  gen- 
em  lly  undei'stooil  not  to  be  accurate  in  detail.  They  are 
necessarily  subject  to  much  infirmity.  Should  a  juror 
be  excluded  because  of  reading  these,  the  public  would 
be  deprived  of  the  benefit  of  its  most  intelligent  citi- 
zens in  this  important  service.  There  appears  no  good 
reason  for  not  adhering  to  the  rule  approved  in  State  v. 
Mujichrathj  supra,  and  State  v.  Brady,  100  Iowa,  191. 
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The  statutes  do  not  authorize  an  order  on  the 
treasurer  of  the  county  for  the  compensation 

7  of  defendant's  attorneys  for  services  rendered 

on  this  appeal,  and  the  motion  for  such  order, 

therefore,  is  overruled.    The  judgment  is  affirmed. 


John  J.  Mahoney,  et  al.,  Appellants,  v.  F.  M.  MoCrea. 

Sales:  forfeiturb:  Election.  Where  a  contract  for  sale  of  real 
estate  provided,  that  if  the  purchaser  should  fail  to  make  any 
payments  when  due,  he  should  forfeit  ail  right  to  the  property, 

1  and  also  any  money  paid  by  him,  imless  the  vendor  should  elect 
otherwise,  it  was  the  vendor's  duty  to  give  the  vendee  notice, 
within  a  reasonable  time  after  default,  that  he  elected  not  to 
treat  the  contract  as  forfeited;  and  his  failure  so  to  do,  worked  a 
forfeiture,  and  barred  him  recovering  the  price. 

Same.  Where  a  contract  for  sale  of  real  estate  provides  that  on  the 
purchaser's  failure  to  make  payments  when  due,  he  shall  for- 
feit all  right  to  the  property  and  to  "any  money  paid  by  him,"  and 
the  forfeiture  occurs,  a  subsequent  acceptance  of  part  of  the 

2  amount  due,  while  it  was  a  waiver  of  the  forfeiture,  gave  the 
vendor  no  right  to  recover  the  balance  due  and  unpaid  at  the  time 
of  such  acceptance,  after  a  forfeiture  had  again  occurred  by  reason 
of  a  subsequent  default. 

Appeal  from   Wapello  District  Court. — ^JloN.   Robert 
Sloan,  Judge. 

Wednesday,  April  6, 1898. 

The  following  statements  of  the  issues  and  facts 
made  by  appellants'  counsel  are  conceded  to  be  sub- 
stantially correct,  and  are  sufficiently  so  for  the  pur- 
poses of  the  questions  to  be  considered:  "This  action 
was  commenced  in  the  district  court  of  Wapello  county 
to  recover  on  five  promissory  notes,  each  dated  January 
24, 1887,  one  for  one  hundred  and  fifty  dollars,  due  two 
years  after  date,  one  for  one  hundred  and  fifty  dollars, 
due  three  years  after  date,  and  three  for  one  hundred 
and  thirty-one  dollars  and  twenty-five  cents  each,  due, 


Jffii  ^ 

109    897 


736  Mahokey  v.  McCrka.  [IW  lowi 

respectively,  ome,  two,  and  three  years  after  date 
Each  note  drew  interest  at  the  rate  of  eight  per  cent 
per  annum,  payable  annually.    The  answer  admitted 
the  making  of  the  notes  sued  on,  but  set  up  as  a  defense 
that  these  five  notes  were  part  of  a  series  of  six  notes 
given  by  the  defendant  for  a  part  of  the  purchase  price 
of  two  lots  in  an  addition  to  the  city  of  South  Omaha, 
Nebraska;  that  at  the  time  of  making  these  notes  two 
land  contracts  were  signed  between  the  parties,  and 
that,  among  other  things,  the  contracts  provided  that, 
if  the  defendant  should  fail  to  make  any  payments 
when  due,  he  should  forfeit  all  right  to  the  real  estate^ 
and  also  any  money  paid  by  him,  unless  the  plaintiffs 
should  elect  otherwise;  that  he  did  fail  to  make  pay- 
ments as  they  became  due;  that  the  plaintiffs  did  not 
elect  not  to  forfeit  the  contracts;  and  that  thereby  he 
became  released  of  liability  on  the  notes.    The  plain- 
tiffs, in  their  reply  to  the  answer,  admit  the  making  of 
land  contracts,  deny  that  they  elected  to  forfeit  the 
defendant's  right  to  the  land,  and  deny  that  they  did 
not  elect  to  require  payment  of  the  notes.    The  proof 
showed  that  on  the  twenty-fourth  of  January,  1887, 
plaintiffs  sold  the  defendant  two  lots  in  Mahoney  & 
Minnahan's  addition  to  South  Omaha, — one  for  six  hun- 
dred dollars,  and  one  for  five  hundred  and  twenty-five 
dollars, — on  each  of  which  the  defendant  at  the  time 
paid  one-fourth  of  the  purchase  price;  that  the  defend- 
ant at  the  same  time  gave  to  the  plaintiffs  the  three 
notes   for  one   hundred  and  thirty-one   dollars  and 
twenty-five  cents  sued  on  in  this  action,  and  the  three 
notes  for  one  hundred  and  fifty  dollars  each,  two  of 
which  are  included  in  this  suit.    The  land  contracts 
contain,  among  other  things,  these  provisions:   'In  case 
the  said  party  of  the  second  part  shall  fail,  refuse  or 
neglect  to  pay  such  purchase  money,  interest,  and  taxe^ 
as  herein  agreed,  he  shall  forfeit  any  rights  he  may  have 
to  said  real  estate,  and  also  shall  forfeit  any  rrnmej 
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paid  by  him  to  purchase  the  same,  which  shall  be 
retaine<l  and  applied  in  payment  and  satisfaction  of 
rent  for  the  use  and  occupation  of  said  real  estate, 
unless  the  s-aid  parties  of  the  first  part  shall  elect  other- 
wise.'    'The  said  party  of  the  second  part  shall  be 
entitled  to  the  possession  of  said  real  estate  so  long  a« 
he  shall  comply  with  the  foregoing  terms  of  agreement, 
but  upon  a  failure  to  comply  with  same  his  right  to  pos- 
session shall  terminate,  and   he  shall  surrender  the 
possession    of    said    real    estate,    and    improvements 
thereon,  if  any,  to  said  parties  of  the  first  part/    By  the 
terms  of  the  contracts  and  notes,  there  fell  due  on  the 
twenty-fourth  of  January,  1888,  one  note  of  one  hun- 
dred and  fifty  dollars,  and  interest  on  three  notes  of  one 
hundred  and  fifty  dollars  each,  amounting  to  thirty-six 
dollars;  also,  one  note  of  one  hundred  and  thirty-one 
dollars  and  twenty-five  cents,  and  interest  on  three 
notes  of  one  hundred  and  thirty-one  dollars  and  twenty- 
five  cents  each,  amounting  to  thirty -one  dollars  and  fifty 
cents.     None  of  this  money  wAs  paid  on  the  twenty- 
fourth  of  January,  1888,  but  on  the  twelfth  of  July, 
1888,  the  defendant  paid  two  hundred  and  thirty-nine 
dollars  and  fifty  cents.    The  payment,  as  shown  by  th« 
siuTender  of  the  first  one  hundred  and  fifty  dollar  note, 
and  indorsements  made  upon  some  of  the  notes  in  suit, 
seems  to  have  been  applied, — first,  in  the  taking  up  of 
the  one  hundred  and  fifty  dollar  note  which  matured  on 
the  twenty-fourth  of  January,  1888;  second,  in  paying 
the  interest  on  the  other  two  one  hundred  and  fifty  dol- 
lar notes  up  to  January  24,  1888;  and,  third,  in  an 
endorsement  of  forty-eight  dollars  and  fifty  cents  on  the 
note  for  one  hundred  and  thirty-one  dollars  and  twenty- 
five  cents,  which  matured  on  the  twenty-fourth  of  Jan- 
uary, 1888.    When  the  twenty-fourth  of  January,  1889, 
was  reached,  nothing  was  paid;  but  afterwards,  on 
the  twenty-fourth  of  June,  1889.  the  defendant  paid 
one  hundred  and  fifty  dollars,  which  does  not  appear  to 
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have  been  specifically  applied  an  any  particular  note  or 
interest  Subsequent  to  June  24,  1889,  no  payments 
whatever  were  made.  There  was  testimony  put  in  by 
plaintiflFe  tending  to  show  that  after  the  twenty-fourth 
of  June,  1889,  they  made  repeated  demands  for  pay- 
ments. This  was  denied  by  the  defendant,  and  thus  was 
made  the  issue  of  fact,  which,  under  the  ruling  of  the 
court  below,  was  submitted  to  the  jury.  By  means  of 
instructions  2,  3,  4,  5,  and  6,  the  court  charged  the  jury 
that,  when  defendant  made  default  in  payments,  it 
h-ecame  the  duty  of  the  plaintiflFs,  within  a  reasonable 
time,  to  elect  that  they  would  not  claim  a  forfeiture  of 
the  land,  and  if  they  failed  to  so  elect,  and  to  notify  the 
defendant  of  their  election,  they  could  not  recover  on 
the  notes.  By  instruction  7,  the  court  charged  that 
the  acceptance  of  payments  after  they  were  due  would 
not  be  a  waiver  of  forfeiture  on  account  of  any  failure 
on  the  part  of  the  defendant  to  pay  installments  there 
after  accruing.  Under  these  instructions  the  jurj- 
returned  a  general  verdict  for  the  defendant,  and  judg- 
ment was  rendered  upon  that  verdict."  Plaintiffs 
appeal. — Affirmed, 

Work  &  Leicis  and  R,  W,  Boyd  ior  appellants. 

McNett  ii'  Tisdale  for  appellee. 

Given,  J. — I.  The  court  instructed  that  a  failure 
to  pay  any  installment  of  the  purchase  money  evidenced 
by  these  notes  would  operate  as  a  forfeiture  of  all  the 
defendant's  interest  in  the  real  estate,  and  the  money 
paid  by  him  to  purchase  the  same,  unless  the  plaintiffs 
elected  otherwise;  that  it  was  the  duty  of  the  plaintiffs 
to  elect  not  to  treat  the  contract  as  forfeited,  within  a 
reasonable  time  after  the  default  was  made  in  payment, 
and  to  notify  the  defendant  thereof;  and  that  unleess  the 
plaintiffs  did  so  notify  him  within  a  reasonable  time  the 
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defendant  had  the  ri<i;lit  to  assume  that  the  plaintiffs 
claimed  a  forfeiture;  and  t^hat  under  such  circum- 
stances the  plaintiffs  would  have  no  right  to  enforce  col- 
lection of  the  notes.  The  only  question  submitted  to 
the  jury  was  whether  or  not  the  plaintiffs,  within  a 
reasonable  time  after  the  defendant  made  default  in 
payments  of  said  notes,  elected  not  to  treat  the  contract 
as  forfeited,  and  notified  the  defendant  thereof.  Appel- 
lants contend  that  this  is  an  erroneous  construction  of 
those  parts  of  the  written  contract  set  out  above,  pro- 
viding ijv  forfeiture.  They  contend,  on  the 
1  authority  of  Barrett  v.  Dean,  21  Iowa,  423,  and 

Si(/ler  i\  Wide,  45  Iowa,  690,  that  the  defendant 
could  not  work  a  forfeiture  by  defaulting  in  payments; 
that  the  right  of  forfeiture  is  for  the  benefit  of  the  plain- 
tiffs, and  at  their  election;  and  that  no  forfeiture  could 
exist  until  so  elected  by  them.  In  Barrett  v.  Dean,  the 
contract  provided  that  a  failure  to  make  payments 
when  due  should  render  the  agreement  utterly  void, 
and  all  paymeutis  made  thereon  forfeited.  It  also  pro- 
vided that  the  purchas<^r  should  hold  iX)sseKs»ion  subject 
to  removal  if  he  failed  to  perform  any  condition  oi 
covenant  of  the  contract.  It  was  held  that,  taking  the 
whole  contract  together,  it  was  intended  that  Barrett's 
agieemeut  to  convey  should  not  be  binding  upon  him, 
and  Dean  should  forfeit  ail  money  paid  if  he  did  not 
fully  comply  with  his  contract,  and  that  this  provision 
was  intended  for  Bari^ett's  benefit,  not  Dean's*.  In 
Sigler  v.  If7rZ\.the  contract  provided  that,  if  the  pur- 
chaser should  fail  to  make  payments  when  due,  the 
land  should  be  considered  forfeited,  and  the  vendor 
should  have  the  ri«.rht  to  enter  upon  the  possc^ssion  of 
the  same,  and  should  be  lirld  under  no  obligation  to  the 
vendee.  It  was  held  that  the  forfeiture  should  be  at 
the  option  of  the  vendor.  It  is  -said,  "The  general  rule 
is  that  a  stipulation  that  tlie  contract  for  the  sale  of 
the  land  shall  become  void  upon  non-payment  is  for 
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the  benefit  of  tJie  venilor."  A  ncvticeable  difference 
between  those  contracts  and  the  one«  under  considera 
tion  is  tliat  in  these  the  forfeiture  is  expressly  made  to 
follow  a  failure  to  pay,  "unless  the  said  parties  of  the 
first  p«irt  shall  elect  otherwise."  Here  we  have  an 
affirmative  duty  h>iK>siHl  ui)on  iippellants, — ^to  elect 
in  case  of  default  in  payment,  w^hether  or  not  that 
default  shall  work  a  forf(»iturt\  In  this  respect  these 
contracts  are  unusual,  but  it  is  conceded  that  in  con- 
struing them  we  should  ij^ive  effect  to  the  intention  of 
the  parties.  We  tliink  it  was  clearly  the  intention  of 
the  iKirtii  .s  that  in  case  of  default  of  payment  the  appel- 
lants should  ehMt  within  a  reasonable  time  whether 
they  would  insist  ui)on  forfeiture  or  performance,  and 
notify  the  defendant  thereof.  The  instructions  are  in 
harmony  with  this  view  of  the  contract.  See  Steel  r. 
L())f(j,  104  Iowa,  31). 

II.     The  court  instructed  that  acceptance  of  pay- 
ment aft(»r  tlie  same  was  due  would  not  be  a  waiver  of 
the  ri*;]it  to  forfeit  by  reascm  of  a  default  in  any  install- 
ni(»nt  fallin<i:  due  after  such  acceptance.   The  eor 
2  re(•tn(^-s  of  this  instruction  is  not  qnestiouel 

but  apiHdlants  insist  that,  at  the  time  forfeitnre 
was  waived  by  receivin<^  ixiyment,  there  were  three 
hundred  and  seventeen  dollars  and  nineteen  cents  due 
more  than  was  jKiid,  and  that,  notwithstandinjj  for- 
feiture n^'sulted  from  subsequent  defaults  in  payment, 
they  are  entitled,  to  recover  the  said  sum  of  three  hun- 
dred and  seventeen  dollars  and  nineteen  cents,  wth 
interest.  Turniufj;  to  the  contracts,  we  see  that  it  is 
*'any  money  paid  by  him"  that  the  defendant  forfeited, 
and  not  money  which,  in  the  absence  of  forfeiture  he 
mi^rht  be  liable  to  pay.  Our  conclusion  is  that  the 
judgment  of  the  district  court  should  be  affirmed. 
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State  of  Iowa  v.  John  S.  Dixon,  Appellant. 

IndlctmeDt:  intoxicating  liquors  An  indictment  under  Code, 
section  2384,  providing  that  whoever  erects,  estab  ishes,  or  uses 
any  building  erected  or  place  for  specified  purposes  shall  be 
guilty  of  a  nuisance,  alleging  that  defendant  did  unlawfully 

1  establish  and  use  a  certain  building  "or"  plac ;  in  a  designated 
city,  with  the  intention  of  unlawfully  keeping,  selling  and  giving 
away  intoxicating  liquors  in  such  building,  is  not  equivocal, 
uncertain  and  doubtful  because  of  the  use  of  the  word  "or." 

Same.  An  indictment  alleging  that  defendant  unlawfully  sold  and 
gave  away  intoxicating  liquors  "at"  a  specified  building  or  place 

2  within  the  county,  is  not  indefinite  or  uncertain  because  of  the 
use  of  the  word  "at"  instead  of  "in  " 

Apiiealfrom  Cerro  Gordo  District  Court. — Hon.  John 
C.  Sherwin,  Judge. 

Wednesday,  April  6,  1898. 

Indictment  for  maintaining  a  nuisance.  Verdict 
of  guilty,  and  judgment  thereon,  from  which  the 
defendant  appealed. — Affirmed, 

Cliggitt  &  Rule,  for  appellant. 

Milton  Remteji,  attorney  general,  for  the  state. 

Granger,  J. — The  following  is  the  charging  part 
of  the  indictment:  "The  said  John  S.  Dixon  on  the 
first  of  February  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-seven,  in  the  county  afore- 
said, did  unlawfully  establish,  keep,  use,  maintain,  and 
continue  a  certain  building  or  place  in  the  city  of 
Mason  City,  Cerro  Gordo  county,  state  of  Iowa,  for  the 
purpose  and  with  the  intention  of  unlawfully  keeping, 
selling,  and  giving  away  in  said  building  or  place 
aforesaid,  in  said  county  and  state,  intoxicating  liquors, 
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to-wit,  whisky,  beer,  gin,  brandy,  and  other  intoxicat- 
ing liquors  to  the  grand  jury  unknown,  and  did  then, 
and  at  said  building  or  place  in  said  county,  unlaw- 
fully keep,*sell,  and  give  away  the  said  intoxicating 
liquors,  contrary  to  the  form  of  the  statutes  in  such 
cases  made  and  provided,  and  a"-<iinst  the  peace  and 
di|,niity  of  the  state  of  Iowa/'     It  is  said  that  the  indict, 
ment  is  so  equivocal,  uncertain,  and  doubtful  that  a 
conviction  under  it  cannot  be  sustained,  because  of  the 
use  of  the  word  **or,''  so  that  the  locus  is  expressed 
as  **a  certain  building  or  phice,''  "in   said  building 
or  ])lace,"  and   **at   said   building  or  place.''    These 
several   expressions  occur    in   the   indictment.    The 
language    of    the   statute    is,    **And    whoever  shall 
erect  or  establish,  or  continue  or  use  any  building, 
erection  or  pla(*e  for  the  purposes  prohibited  in  this 
solution,  shall  be  guilty  of  a  nuisance.''    Code,  section 
2:iS4.     Appellant  relies  on  the  rule  stated  in  1  Bishop, 
Criminal  Procedure  (3d  ed.),  section  586,  as  follows:  "If 
a  statute  makes  it  a  crime  to  do  this,  or  that,  men- 
tioning several  things  disjunctively,  all  raav,  indeed, 
in  general,  be  charged  in  a  single  count;  but  it  must 
use  the  conjunctive  'and'  where  'or    occurs  in  the 
statute,   else    it  will   be    defective  as    being  uncer- 
tain.    All  are  but  one  offense,  laid  or  committed  in 
different  ways.''     The  section  has  reference,  not  to  the 
place  of  committing  an  offcuso,  but  to  the  manner  of 
its  commission.     The  following,  being  a  part  of  the 
preceding  section  (585),  seems  to  us  to  be  more  appli- 
cable to  the  question  under  consideration:     ^*When- 
ever  the  conjunction  *or'  w^ould  leave  it   uncertain 
which  of  two  things  is  meant,  it  is  inadmissible,  and 
in  its  stead  *and'  may  be  employed,  if  it  makes  the 
required  sense."    To  us  there  is  no  uncertainty  in  the 
use  01  the  word  "or."     It  is  true  that  in  many  cases 
its  meaning  would  be  to  denote  one  of  two  places,  and 
leave  it  uncertain  which  was  the  right  one;  but  it  is 
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also  many  times  used  to  make  certain  a  designation 
or  place  named,  because  of  doubts  as  to  accuracy  of 
name  or  description.  A  building  is  always  a  place, 
but  all  places  are  not  buildings;  hence,  if  the  term 
"building"  was  thought  to  be  of  doubtful  accuracy, 
the  term  "place,"  being  more  comprehensive,  might 
cure  or  make  certain  what  might  otherwise  be  uncer- 
tain or  defective.  To  us  the  phrase  "building  or 
place"  is  not  of  uncertain  meaning.  The  indictment 
need  not  charge  the  commission  of  the  offense  as 
having  been  committed  at  any  particular  place  in  the 
county,  but  may  charge  it  as  having  been  committed 
in  the  county.  State  v,  Waltz^  7^  Iowa,  610.  We  are 
not  saying  that  this  indictment  would  not  be  good  if 
the  language  was  construed  as  meaning  that  the 
offense  was  committed  in  a  building  or  other  place  in 
the  county.     We  do  not  decide  that  question. 

II.  It  is  said  in  the  indictment  that  the  defendant 
"did  then  and  there,  at  said  building  or  place  in  said 
county,  lawfully  keep,  sell,"  etc.    It  is  thought  the 

word  "at"  is  fatal  to  the  indictment,  and  that 
2         the  word  "in"  should  have  been  used  to  make 

it  sufficiently  certain.  Reliance  is  placed  on  a 
holding  in  Helqers  v.  Quinney,  51  Wis.  62  (8  N.  W. 
Rep.  17).  The  validity  of  a  treasurer's  deed  was  in 
question,  which  depended  on  an  observance  of  a 
statute  requiring  a  notice  to  be  published  in  four 
public  places  in  the  county,  one  of  which  should  be  in 
some  conspicuous  place  in  the  treasurer's  oflBce. 
The  aflBdavit  to  show  the  fact  of  such  poating 
stated  that  the  notices  were  posted  "at  four 
places,"  instead  of  in  such  places.  The  holding 
is  that  there  is  a  difference  between  at  a  village, 
and  in  a  village,  at  a  drug  store  and  in  a  drug 
store,  and  at  the  treasurer's  oflBce,  and  in  a  conspicu- 
ous place  in  the  treasurer's  oflBce.  The  ruling  is 
placed  on  the  statutory  requirements  to  sustain  a 
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deed,  and  the  departure  was  held  fatal.  The  main- 
taining of  a  nuisance  is  not  made  to  depend  on  any 
such  distinction.  If  the  building  or  place  is  estab- 
lished, erected,  continued  or  used  for  selling,  or  keep- 
ing with  intent  to  sell,  it  is  what  constitutes  the 
offense.  The  keeping  at  the  building  or  place  maybe 
as  clear  a  violation  of  the  law  as  keeping  in  the  build- 
ing or  place.  The  question  is,  what  was  the  building 
>r  place  kept  or  used  fori  The  judgment  is  affibm£d. 
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Notes  of  Cases  Not  Otherwise  Reported. 


Thomas  Watson  v.  Nft^on  T.  Burroughs  and  N.  S.  Burroughs, 
ci«Z.,and  Belle  Baldwin,  Appellant. 

Ai'PEAL.  Where  appellant's  abstract  does  not  purport  to  show  all  the 
evidence,  and  the  appellee  denies  that  it  is  all  in  the  record,  the 
case  cannot  be  tried  de  novo. 

Bitme.  An  amendment  to  an  abstract,  made  after  the  case  has  been 
submitted  on  appeal,  will  not  be  considered  unless  filed  on  per- 
mission of  the  court,  where  the  party  has  ample  time  to  file  it 
before  submission,  after  discovering  the  necessity  therefor. 

Appeal  from  Cherokee  District  Cowr^.— Hon.  George  W.  Wakefield, 

Judge. 

Thursday,  January  20, 1898. 

The  defendant  (appellant)  Belle  Baldwin  filed  ^er  cross-petition 
against  Nelson  T.  Burroughs  and  others,  asking  an  accounting 
between  her  and  N.  T.  Burroughs;  that  a  conveyance  of  the  real 
estate  described,  by  Byron  H.  Evers  to  Byron  C.  Evers,  be  declared 
fraudulent  and  void;  that  a  certain  Judgment  claimed  to  be  owned 
by  her  be  declared  a  first  lien  on  said  real  estate;  and  that  the  same 
be  subjected  to  the  payment  of  said  judgment.  The  petition  of  the 
plaintiff,  Watson,  was  dismissed,  and  issues  were  joined  upon  said 
cross-petition;  and  after  a  trial  a  decree  was  rendered  dismissing 
the  same,  from  which  said  defendant  Belle  Baldwin  appeals. — 
Affirmed. 

Cavanaugh  <fc  Thomas,  E,  R,  Duffis,  and  A.  B.  Molyneux  for  appel- 
lant. 

E.  C  Herrick  and  W.  L.  Joy  for  appellees. 

Given,  J.— It  is  not  questioned  but  that  this  case,  if  triable  at  all 
on  this  appeal,  is  triable  de  novo.     Appellees  insist  that  all  the  evi- 
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dence  is  not  before  this  court,  and  that,  therefore,  the  case  cannot  be 
tried  (ie  novo,  but  that  the  appeal  must  be  dismissed.  The  case  was 
submitted  October  14,  1897,  at  which  time  the  state  of  the  record  was 
as  follows:  September  15,  1896,  appellant  filed  what  is  entitled 
"Appellant's  Abstract  of  Record,"  but  which  is  neither  certified  nor 
signed  by  either  the  appellant  or  her  counsel,  and  does  not  purport 
to  be  an  abstract  of  all  the  evidence  offered  and  introduced.  On  April 
15,  1897,  appellees  filed  an  additional  abstract,  making  certain  com^ 
tions  to  appellant's  abstract,  and  in  which  they  deny  that  the  appel- 
lant's abstract  and  said  additional  abstract  of  the  appellees  together 
contain  all  the  evidence  offered  or  introduced  on  the  trial.  On  May 
27,  1897,  appellant  filed  what  is  entitled  "Appellant's  Amendment  to 
Abstract  of  Record;"  setting  out  several  pages  of  evidence,  and  sut- 
ing  that  it  is  to  correct  an  oversight  in  the  preparation  of  her 
abstract.  At  the  conclusion  the  following  appears:  "The  above  and 
foregoing,  together  with  appellant's  original  abstract  filed  herein,  is 
all  the  evidence  introduced  or  offered  by  the  parties  on  the  trial  of 
the  cause,  and  constitutes  all  the  evidence  in  the  case."  This  abstract 
and  certi.icatc  do  not  purport  to  be  signed  by  either  appellant  or  her 
attorneys.  On  August  18.  1897.  appellees  filed  their  "second  addi- 
tional abstract,"  in  which  they  reaffirm  their  former  denial,  and  deoj 
that  the  abstract  on  file  showed  all  the  evidence  introduced  or  offered 
on  the  trial.  It  was  upon  this  state  of  the  record  that  the  case  was 
submitted  October  14.  1894,  and  it  will  be  observed  therefrom  that  it 
dov^s  not  appt^ar  that  we  have  all  the  evidence  offered  and  introduced 
on  the  tiial.  It  is  not  questioned  that,  to  try  the  case  <lt  novo,  \ve 
must  have  all  the  evidence  offered  and  introduced  before  us,  and 
that,  where  it  is  made  to  appear  that  all  the  evidence  is  not  before  us, 
the  appeal  must  be  dismissed.  After  the  submission  of  the  cause, 
namely,  October  15,  1897,  appellant  filed  what  is  entitled  "Amend- 
ment to  ApiH'llunt's  Abstract  of  Record,"  whidi  was  served  on  appel- 
lees October  ICth.  It  is  said  in  this  amendment  that  it  embraced 
certain  exhibits  which  appellant  considered  wholly  immaterial,  and 
which  she  did  not.  therefore,  set  forth  in  her  former  abstract  This 
amendment  contains  some  seventeen  printed  pages  of  evidence,  In  the 
form  of  exhibits,  and  concludes  as  follows:  "The  above  and  fore- 
going, together  with  the  original  abstract  of  the  record  and  the 
appellant's  first  amendment  thereto,  contains  all  the  evidence  oifered 
or  received  on  the  trial  of  the  cause,  and  constitutes  all  the  evidence 
in  the  case.  [Signed.  1  E.  G.  Thomas,  Attorney  for  Appellant"  If 
this  amendment  be  considered  for  any  purpose,  it  certainly  shows 
that  at  the  time  the  cause  was  submitted  we  did  not  have  all  ^^^ 
evidence  before  us.  Surely,  in  a  case  triable  'ff  novo,  it  is  not  for 
the  appellant  to  withhold  abstracting  any  part  of  the  evidence 
because  he  may  consider  it  immaterial.  That  is  a  question  for  the 
court  to  determine,  and  it  is  only  upon  all  the  evidence  offered  and 
introduced  that  this  court  can  properly  consider  the  case  dc  novo- 
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It  has  been  the  uniform  practice  in  this  court  not  to  consider  matters 
filed  after  the  submission  of  the  cause,  unless  filed  in  pursuance  of 
express  permission  of  the  court.  Appellees'  last  denial  was  filed 
August  18th,  thus  affording  to  appellant  ample  time  to  have  filed  her 
amendment  prior  to  the  submission  of  the  cause.  As  this  amend- 
ment was  not  filed  until  after  the  submission,  it  cannot  be  consid- 
ered, and  therefore  the  case  stands  upon  appellees'  denial  of  August 
18th,  which  shows  that  we  did  not  have  all  the  evidence  before  us  at 
the  time  the  cause  was  submitted.  With  this  state  of  the  record,  we 
cannot  consider  the  case  de  novo,     and   the  appeal   is  therefore 

AFFIUMED. 


OLE  L.  Odden,  Guardian  v.  Seth  Lewis,  el  al ,  Appellants. 

Appeal.  A  judgment  will  be  afiirmed  when  the  record  fails  to  present 
sufficient  information  to  enable  the  court  to  intelligently  consider 
the  assignments  of  error. 

Appeal  from  Milchell  Dislricl  Courl. — Hon.  P.  W.  Bukk,  Judge. 

Thursday,  January  20, 1898. 

L.  M.  JRyce  for  appellant. 

Bweney  &  Lovejoy  for  appellee. 

Granger,  J. — The  question  is  presented  as  to  the  condition  of  the 
record  being  such  as  to  permit  us  to  consider  this  case  on  its  merits,  l  he 
petition  shows  it  to  be  a  case  for  malicious  trespass  on  the  lands  of 
plaintiff,  by  the  defendants,  by  cutting  trees,  destroying  fences,  and 
plowing  and  scraping  the  earth.  The  trespass  is  alleged  to  have  been 
done  in  pursuance  of  a  mutual  understanding  and  agreement  by  the 
defendants.  While  we  may  presume,  from  the  arguments  and  some 
parts  of  the  record,  that  an  answer  was  filed,  and  an  issue  presented 
and  tried,  there  is  no  way  of  knowing  irom  the  record  what  the 
issue  is,  for  the  abstract  neither  sets  out  the  answer,  nor,  in  fact, 
any  pleading  other  than  the  petition.  Looking  to  the  instructions 
for  the  court's  statement  of  the  issue,  and  there  is  simply  the  state- 
ment that  the  first  and  second  instructions  correctly  stated  the 
issues,  and  the  two  instructions  are  omitted;  all  the  others  appear- 
ing. From  the  instructions  in  the  record  and  the  evidence  it  appears 
that  the  Issues  involved  a  conroversy  about  a  public  highway  that 
had  once  been  established,  and  then  vacated,  and  there  seems  to  be  a 
elaim  of  an  establishment  by  prescription,  that  is  in  issue.  Nothing 
whateyer  as  to  a  highway  appears  in  the  petition,  so  that  we  have  no 
way  of  knowing  what  the  issues  are.    The  assignments  of  error  and 
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the  arguments  are  with  reference  to  instructions  given  and  refused 
and  the  admission  and  exclusion  of  evidence.  We  cannot,  without 
knowledge  of  the  issues,  know  whether  the  instxuctions  were  applica- 
ble thereto  or  not,  nor  can  we  know  whether  tlie  rulings  on  evidence 
are  correct  or  not.  As  to  the  instructions,  they  are  not  erronwua 
as  abstract  propositions  of  law,  and.  being  abstractly  correct,  we 
must  assume  them  as  pertinent  to  the  issues  being  tried,  till  the 
contrary  appears,  which  cannot  be  with  the  condition  of  the  record. 
The  same  is  true  of  the  rulings  on  evidence.  We  assume  them  to  be 
correct  till  it  is  made  to  appear  otherwise.  As,  with  the  condition  of 
the  record,  none  of  the  assignments  argued  can  be  considered,  the 
Judgment  must  stand  ak/ikmei>. 


Clat,  Robinson  &  Company,  Appellants,  v.  The  Matnard  Savihg8 

Bank,  et  aL 

Upini  N  on  appeal.  Where  the  facts  are  undisputed,  and  no  ques- 
tions of  law  are  presented  rendering  an  opinion  necessary,  the 
judgment,  under  Code,  section  198,  will  be  affirmed  without 
opinion. 

Appeal  fro7n  Fayette  District  Court,— Hoif,  L.  E.  Fellows,  Judge. 

v^ATiKDAY,  January  22, 1898. 

Action  in  replevin  for  certain  cattle  mortgaged  to  the  plaintiff. 
A  writ  issued,  and  the  cattle  were  seized  by  virtue  thereof.  The 
answer  put  in  issue  plaintiff's  right  to  recover  because  the  c&ttle 
seized  were  not  those  mortgaged  to  the  plaintifT.  because  some  of 
the  cattle  were  not  owned  by  plaintiff's  mortgagor  when  the  mort- 
gage to  plaintiff  was  made,  and  because  the  description  in  the  mort- 
gage was  not  sufficient  to  impart  notice.  The  defendant  bank  also 
claimed  the  property  by  virtue  of  a  chattel  mortgage  thereon  in  its 
favor.  At  the  close  of  plaintiff's  evidence  the  court  sustained  a 
motion  by  defendants  for  judgment  in  their  favor,  and  from  such 
judgment  the  plaintiff  appealed.— ^^n/zefZ 

W.  E,  Fuller  and  E.  E.  Hasner  for  appellant. 

Ainsworth  <fc  Ainsworth  and  D.  W,  Clements  A  Son  for  appellees. 

Per  Curiam.— The  facts  are  not  in  dispute,  and  there  are  no  li^ 
Questions  that  render  an  opinion  necessary,  and,  under  section  198 
of  the  Code,  none  need  be  filed.    The  judgment  will  stand  Affirm^ 
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.V^  F.  PiERCK  V.  R.  R.  Dunham,  Administratrix,  Appellant. 

Opinion  on  appeal. 

Appeal  from  FoUawattamie  District  Court,— Roix,  W.  R.  Gueen,  Judge 

Saturday,  January  22, 1898. 

This  is  a  proceeding  in  probate  to  establish  a  claim  on  two  promis 
sory  notes  against  the  estate  of  W.  E.  Durham,  deceased  Issues  were 
formed,  and  a  trial  had  thereon;  and,  at  the  conclusio  i  of  the  evidence, 
the  court,  on  motion  of  plaintiff  directed  a  verdict  in  his  favor,  from 
wliich  the  defendant  appealed.— ^j^rrwed. 

C.  H,  Converse  for  appellant. 

Benjamin  &  Preston  for  appellee, 

Pkk  CiKiAM.— Most  of  the  errors  assigned  and  argued  are  as 
to  the  rulings  on  the  admission  and  exclusion  of  evidence.  Of  the 
questions  that  could  be  considered,  in  view  of  the  assignments,  none 
are  of  sufficient  Importance  to  justify  an  opinion,  and  the  judgment 
will  stand  affirmed. 


Jacob  A.  Payne,  Appellant,  v.  Sarah  Martha  Cresap. 

Trial  de  novo.  Where  all  the  questions  to  be  considered  in  a  trial 
de  novo  in  equity,  by  the  appellate  court,  involve  a  consideration  of 
the  evidence,  and  the  abstract  of  record  shows  that  all  'he  evi- 
dence is  not  contained  therein,  the  decree  of  the  lower  court  must 
beafhrmed. 

Appeal  from  Fremont  District  Court,— Ro^.  W.  R.  Grben,  Judge. 

Monday,  January  24, 1898. 

No  appearance  for  appellant. 

W,  K,  Milchdl  and  Willinm  Eaton  for  appellee. 

Per  Curiam.— Action  in  equity  to  determine  and  to  quiet  th 
title  to  certain  laiids  described,  to  which  each  party  claims  title. 
Decree  was  rendered  In  favor  of  the  defendant,  from  which  plaintiff 
appeals.    On  January  5,  1897,  appellee  filed  an  amendment  to  appel- 
lant's abstract,  and  a  denial  as  follows:     "Appellee  denies  that  the 


750  Appendix. 

'abstract  of  record*  filed  by  appellant  herein  contains  all  tlie  erl- 
dence  introduced,  or  offered  to  be  introduced,  in  the  trial  of  this 
cause,  and  of  record  herein,  and  denies  that  said  abstract  is  a  full, 
complete,  or  fair  abstract  of  the  evidence  and  testimony  of  record 
in  said  case.  And  appellee  avers  that  the  'abstract  of  record*  o( 
appellant,  with  'amendment  to  abstract'  of  appellee,  doee  not  present 
all  the  evidence,  nor  all  the  material  evidence,  introduced  in  the 
trial  of  the  cause,  and  of  record  herein.  W.  E.  Mitchell  and  William 
Eaton,  Attorneys  for  Appellee."  With  this  state  ot  the  record,  it  is 
not  made  to  appear  that  all  the  evidence  is  before  us.  As  each  of 
the  questions  presented  involves  a  consideration  of  the  evidence,  and 
as  the  case  is  before  us  for  trial  de  novo,  we  cannot  consider  it 
without  all  the  evidence  being  presented.  Under  this  state  of  the 
record,  the  decree  must  be  afRrmed.  We  may  add  that  we  are  better 
satis'ed  with  this  result,  as  an  examination  of  the  case,  as  it  is 
presented  in  the  record  we  have,  leads  to  the  conclusion  that  the 
decree  is  correct. — Affirmed. 


John  Brodbrick,  Appellant,  v.  Allamakkb  Ck)UNTT,  Geobob  J. 
Uelminq.  Treasurer 

I  J r NOTION.  An  injunction  to  restrain  the  sale  of  town  lots  for 
taxes  will  not  be  granted  although  the  plaintiff  claims  to  hare 
paid  assessments  upon  tlie  property,  where  the  location  of  the  town 
plat  cannot  be  exactly  fixed,  except  that  it  was  laid  out  on  the 
soutliwest  quarter  section  claimed  by  the  plaintiff,  and  third  per- 
sons are  in  possession  of  some  parts  of  the  village  plat,  but  tlie 
character  of  their  possession  does  not  appear. 

E  Hdence.  In  an  action  to  enjoin  defendants  from  selling  property  at 
tax  sale,  when  tlie  land  is  sho*n  to  be  occupied  by  others  in  coi- 
junction  with  the  plaintiff,  the  latter  is  put  upon  proof  of  hifi 
legal  title. 

Appeal  from  Allamakee  District  Court. —Hos  L  E.  Fellows,  Judgp, 

Monday,  January  24,  1898 

Action  in  equity  to  enjoin  defendants  from  selling  certain  real 
estate  at  tax  sale.  Decree  for  defendants.  Plaintiff  appeals.- 
Affiirmed. 

J.  H  Trewin  for  appellant. 

E.  M   Woodward  and  M.  B.  Hendricks  for  appellees 
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Waterman,  J. — Plaintiff  claims  to  be  the  owner  of  the  S.  W. 
fractional  quarter  of  section  y;^  township  north,  91)  range,  west 
of  3  P.  M.,  in  Allamakee  county,  and  that  as  such  owner  he  has 
paid  taxes  upon  it  for  many  years  past  by  its  description  according 
to  government  survey.  He  also  alleges  that  the  defendants  are 
about  to  sell  for  taxes  certain  lots  and  blocks  in  the  town  plat  of 
Capoli,  or  Columbus,  which  they  claim  are  included  in,  and  located 
on,  the  land  of  plaintiff,  upon  which,  as  already  said,  the  tax  has 
been  paid.  It  seems  clear  that  plaintiff's  right  to  the  relief  sought 
must  rest  upon  his  ownership  of  the  southwest  quarter  of  the  sec- 
tion  named.  If  he  has  no  title  thereto,  then  his  payment  of  taxes 
assessed  against  it  would  give  him  no  right  to  enjoin  the  sale  for 
taxes  on  the  town  lots  It  is  difficult,  f  not  impossible,  to  fix  tlie 
exact  location  of  the  town  plat  in  question.  About  all  that  can  be 
definitely  said  is  that  it  was  laid  out  on  the  fractional  quarter  section 
claimed  by  plaintiff.  Some  lots  in  this  plat — how  many,  it  is  not 
shown — are  in  the  possession  of  other  persons.  Nor  does  the  char- 
acter of  their  possession  appear.  It  is  enough  to  say  that,  when  the 
iand  is  shown  to  be  so  occupied  by  others  in  conjunction  with 
plaintiff,  the  latter,  in  order  to  maintain  a  standing  in  court,  is  put 
upon  proof  of  his  legal  title;  and  this  is  the  showing  he  makris: 
""eptember  2,  1890,  he  received  a  tax  deed  for  lot  No.  3  in  said  settion. 
i  his  is  tlie  nortlieast  quarter  of  the  southwest  quarter  It  was  soM  for 
::;xts  October  6,  1879.  He  obtained  a  tax  deed  January  11,  ISs'J  to 
'  crtain  lots  and  blocks  In  Capoli,  but  not  including  any  of  those  the 
sale  of  which  he  seeks  to  enjoin,  and  also  the  northwest  quarter 
southwest  quarter  of  section  33.  October  14,  1889,  he  received  a 
tax  deed  for  the  south  w  est  quarter  of  tlie  southwest  quarter  of  section  :^3, 
except  that  portion  situated  In  the  town  of  Capoli.  Sale  held  Decem- 
ber 1,  1879.  He  received  from  one  Strong  and  wife  a  warranty  deed 
to  the  undivided  one-half  of  the  southwest  quarter  of  the  south- 
west quarter  of  section  33,  excepting  that  portion  that  is  included 
in  the  village  of  Capoli.  Deed  dated  June  5,  1875.  He  took  title  by 
warranty  deed  to  the  southeast  quarter  of  southwest  quarter  of 
section  33  from  one  Charles  Gadsby;  the  conveyance  being  dated 
April  21,  1881.  But,  in  showing  chain  of  title  to  Gadsby,  it  appears 
that  in  Exhibit  *'R,"  as  shown  in  the  abstract  of  record  (being  a 
deed  record  Introduced  by  plaintiff,  setting  out  conveyances  to 
Gadsby),  there  is  a  complete  break  in  the  chain  of  title;  the  descrip- 
tion there  being  the  southeast  quarter  of  section  33.  We  have,  then, 
this  condition  of  things:  Plaintiff  has  no  legal  title  to  the  southeast  of 
the  southwest  He  has  no  such  title  t^  any  part  of  the  southwest  of  the 
southwest  as  is  located  in  the  town  plat.  He  avers,  and  we  think 
correctly,  that  the  location  of  the  town  plat  cannot  be  definitely  or 
exactly  fixed;  and  by  his  own  evidence  It  Is  established  that  third 
persons  are  in  possession  of  some  parts  of  the  land  included  in  the 
village  plat,— what  part,  or  how  much,  as  we  have  said,  does  not 
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appear.  Under  these  circumstances,  we  are  not  inclined  to  interfere 
wjih  the  holding  of  the  lower  court  It  is  true  that  a  plat  wm  Intro- 
duced by  defendant  tending  to  show  in  what  p<Mlions  of  the  goTeni- 
ment  subdivisions  of  the  southwest  quarter  of  section  33  the  town 
plat  of  Capoli  lies,  but  it  was  objected  to  by  plaintllT,  and  its  cor- 
rectnews  questioned;  and  as  it  is  somewhat  indefinite  in  its  outli:.^ 
and  dubious  in  character,  we  shall  give  it  no  consideration.   Deciee 

below    AFFIRMED. 
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ACCBPTAMOV  TO  APP«AL  TO  DISTRICT  COUBT 

ACCEPTANCE— See  Contracts,  \  \ »;  Fixtures;  Sales,  \ 
ACCESSORIKS— See  Crim.  Law,*',  *»;  Construction,  K 
AC<  RE  riONS-See  Watkrs,  \ «. 
ACKNOWLEDGMENTS -See  Deeds. 
ADEMPTION-See  Wills,  K 

ADJUDK^ATIOX-See  Pract.  «,  S  S «. 

1.  Estoppel— Parties -One  not  made  a  party  defendant  to   an 

action  is  not  concluded  by  the  decree  rendered  therein.— Sherod 
V.  Ewe'1,258. 

2.  Suit  by  Ad3«nistrator  for  Creditors.— A  creditor  in  whose 

behalf  an  administrator  brought  suit  to  set  aside  a  conveyance 
as  fraudulent,  and  to  obtain  a  decree  that  the  grantee  held  the 
property  in  trust  for  the  payment  of  debts  due  from  the  estate, 
is  concluded,  by  an  adverse  determination  of  such  suit,  from 
thereafter  asserting  that  the  land  should  be  sold  to  pay  his 
claim  as  one  of  the  creditors  of  the  estate.— Hansen's  Fur  Fact. 
V  Teabout,  360. 
ADMINIS TRITORS-See  Adjudication,  «;  Naw  Trial,  M  Pract.  "; 
Pract.  Sup.  Ct.  •,  ^  ". 

ADVANCEMENTS-See  Evid.  »•. 

Considentiion— An  advancement  made  by  a  parent  to  his  child 
constitutes  no  consideration  for  a  promissory  note  subsequently 
executed  by  the  latter  to  the  former.— Marsh  v.  Chown,  560. 

ADVERSE  POSSESSION— See  Highways.  ». 

ALIMONY- See  Attys.  \ 

APPEAL— See  Attys.  ";  Intox.  Liquors,  ^;  Pract.  Sup.  Ct. 

Under  Code,  section  8818,  requiring  the  offer  to  confess  judgment 
after  action  is  brought  before  a  justice,  to  be  made  in  the  pres. 
ence  of  plaintiff,  or  after  notice  to  him  that  it  will  be  made,  the 
transcript  of  the  justice  need  not  expressly  show  that  the  plain- 
tiff was  present  when  such  offer  was  made.  If  it  appears  from 
the  record  that  an  offer  was  made  as  contemplated,  or  this  is 
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the  necessary  inference  from  the  language  employed,  it  is  suf- 
ficient; and,  if  the  record  is  silent,  parol  evidence  is  admissible 
to  show  the  oflfer  — Sloss  v  Bailey,  69i5 

ASSAULT— See  Crim    Law,  », «,  »,  •;  Evm.  ^a;  Instructiok,»,»; 
Plea  and  Proof,  •. 

1.  Exemplary  num'tges—ln  a  joint  malicious  assault  if  one  of  the 

participants  was  actuated  by  malice,  each  will  be  liable  for 
damages,  both  actual  and  exemplary,  resulting  from  the 
assault.— Reizen-itein  v.  Clark,  2S7. 

2,  EviDENcjE— Plaintiff  in  an  action  for  wanton,  malicious  assault 

committed  by  two  persons  need  not  show  that  either  defend- 
ant expressly  directed  the  other  to  make  the  assault,  or  that 
they  struck  him  at  the  same  moment  of  time  or  that  one 
struck  him  after  the  other.— /r/em. 
B.  Same— Evidence  that  plaintiff,  in  an  action  for  malicious 
assault,  had  been  assaulted  at  another  time,  before  the  assault 
in  question,  is  inadmissible  in  the  absence  of  any  conteotion 
that  any  of  the  disorders  from  whinh  the  plaintiff  claims  to 
be  suffering  were  due  to  the  prior  assault.— /rfew. 
ASSESSMENTS-  See  Ins.  »,  •,  ^  •,  •;  Pract  "a 

ASSIGNMENT— See  [NS  '<>;  Mechanic's  Lien,  ^ 

JcDGMENT— An  assignee  of  a  judgment  acquires  no  greater 
rights  as  against  the  judgment  debtor  than  his  assignor  has.- 
Fred  Miller  Brewing  Co.  v.  Hansen,  307. 
ASSUMPSIT— See  Warkanty. 
ATTACHMENT— See  Land,  and  Tenant,'. 

ATTORNEY  AND  CLIENT— See Crim  Law, ^;Estoppeu; 
EviD. «, »;  Pract.  Sup.  Ct.  ". 
!•  Alimony  —  Defendant  was  desirous  of  procuring  a  divorce  from 
his  wife  (an  appellant  herein),  but  was  advised  .by  appellants., 
an  attorney,  that  he  could  not  get  it  He  then  induced  his  m(e 
to  apply  for  a  divorce,  on  the  promise  that  she  should  ha^e  one 
thousand  dollars  alimony.  Appellant  S.  was  acting  as  her 
attorney,  but  was  to  be  paid  for  his  services  by  defendant  A 
divorce  was  granted  appellant,  and  one  thousand  dollars  ali- 
mony was  awarded  her  as  agreed  upon  On  the  same  day 
appellant  S.  procured  a  marriage  license  for  defendant  and  one 
M.  F  ,  who  was  to  pay  the  alimony,  which  was  paid,  when  the 
marriage  was  consummated,  by  M.  F  indorsing  a  draft  for  the 
amount,  and  turning  it  over  to  appellant  S.  Held,  that  appellant 
S.  was  liable  to  appellant  for  the  whole  amount  of  the  one 
thousand  dollars,  less  court  costs,  and  could  not  pay  any  part 
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of  it  on  defendant's  order,  or  retain  any  part  as  attorney's  fees. 
None  of  such  money  can  be  diverted  to  the  use  of  the  husband, 
or  to  the  payment  of  his  creditors,  although  he  has  assigned  cer- 
tain accounts  to  his  second  wife  to  secure  the  payment  of 
money  adranced  — Farrar  v.  Farrar,  691. 

2.  Authority— An  attorney  who  has  no  other  authority  than  to 
collect  a  debt,  cannot  ratify  the  acceptance  by  an  agent  of  the 
creditor  of  a  bill  of  sale  from  the  debtor,  as  a  payment.— Hart- 
man  Steel  Co.  V.  Hoag  &  Son,  269. 

8.  Fees— H  ECO  VERY— S^men^*  Of— In  determining  value  of  legal 
services,  not  only  the  amount  and  character  thereof  and  the 
results  obtained,  but  also  the  professional  ability  and  standing 
of  the  attorney,  his  learning,  skill,  and  proficiency  in  his  pro- 
fession, and  experience,  may  be  considered.— Clark  v.  Ells- 
worth, 443. 

4.  Same— I'he  importance  of  a  litigation,  success  attained,  and  the 

benefit  which  it  procured,  may  be  considered  in  estimating 
the  value  of  the  services  rendered  by  an  attorney.— Idem. 

5.  Expense  of  Preparation — The  liability  of  a  husband  for  ser- 

vices and  disbursements  rendered  to  and  made  in  behalf  of 
his  wife  in  a  suit  for  divorce,  which  were  necessary  for  her 
protection,  includes  costs  paid  by  her  attorney,  and  expenses 
reasonably  necessary  in  procuring  information  upon  which 
to  act,  in  preparing  for  trial  an  application  for  the  wife  to 
have  decree  against  her  set  aside.— /(/e>//. 

6.  Attorney  Outsule  of  Coww^v— Where  a  wife,  in  divorce  proceed- 

ings, hires  an  attorney  from  outside  the  county,  he  cannot 
recover  against  her  husband  for  expenses  for  traveling  out- 
side the  county,  it  not  being  shown  that  services  of  compe- 
tent attorneys  within  the  county  could  not  have  been 
procured,  and  it  appearing  that  several  of  them  were  not 
employed  by  the  husband.— /c/em. 

?•  Same— Lr^<//(7e— Whether  an  attorney  from  outside  the  county, 
employed  to  render  services  therein,  can  recover  for  hotel  bills 
and  other  expenses  in  the  county,  depends  on  the  usage 
therein.— /rfcm. 

8.  Wealth  of  Hufiband— The  wealth  of  the  husband,  though  not 
admissible  as  an  independent  factor,  in  determining  the 
value  of  an  attorney's  services  rendered  to  a  wife  in  litigation 
with  the  husband,  may  be  considered  in  connection  with  the 
husband's  disposition  to  make  a  severe  contest  in  such  liti- 
gation, as  tending  to  show  the  importance  of  the  service,  in 
an  action  by  an  attorney  to  recover  the  value  thereof  from 
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the  husband,  on  the  ground  that  they  were  necessary  for  the 
protection  of  the  wife  — Idem, 

9.  EvTDENCE— O/"  Vnlue— The  value  of  legal  services  rendered  in 
a  certain  county  is  to  be  determined  with  reference  to  the 
practice  there,  so  far  as  it  has  established  the  value  of  such 
services.— /t/etw. 

10.  Hypothetical  Queations-'The  failure  to  expressly  restrict  hypo- 

thetical questions  as  to  the  value  of  an  attorney's  services, 
to  their  value  in  the  county  in  which  they  were  performed, 
does  not  render  it  immaterial  or  incompetent  where  it  shows 
that  the  services  were  performed  in  such  county  — Idtm 

11.  Expert  Evidence — Attorneys  who  show  general  knowledge  of 

the  customary  and  reasonable  charges  for  attorneys*  serr- 
ices  in  a  certain  county,  though  not  having  as  great  knowl- 
edge thereof  as  others,  may  give  their  opinion  as  to  the 
value  of  certain  services  rendered  there.— /(icm. 

12.  Snmf—A  question  of  an  expert  as  to  what  professional  sen- 

ices  were  necessary  in  preparing  for  the  trial  of  a  case,  is 
properly  excluded  —Idtm 

18.  Same-  Expert  testimony  as  to  the  time  necessary  to  prepare 

for  the  trial  of  a  case,  is  admissible  on  the  question  as  to 
the  value  of  legal  services,  where  the  length  of  time  spent 
by  plaintiff  in  the  preparation  of  the  case  is  made  promi- 
nent as  an  element  of  recovery. — Id^m. 

14.  Same -The  opinions  of  expert  witnesses  are  competent  to 

show  the  value  of  the  services  of  an  attorney,  though  not 
conclusive  upon  that  question.— /dem. 

16.  Sureties  on  Appeal— An  attorney  cannot,  under  Code  1S73, 
section  2ii31,  become  a  surety  upon  a  bond  given  on  appeal 
from  a  justice's  court  to  the  district  court,  and  the  giving  of 
such  bond  does  not  perfect  the  appeal.— Valley  Nat.  Bank  v. 
Garretson,  655. 

BAXKS-See  Paktnkrship,  \  «. 

1.  Trusts— Preferencks— A  claim  against  an  insolvent  bank  for 

money  paid  to  the  proprietor  of  such  bank,  as  agent  for  the 
sale  of  land,  and  deposited  by  him  in  such  bank,  is  entitled  to 
preference  over  the  claims  of  general  creditors.— Brooke  t. 
King,  713. 

2.  Bvidenoe  —A  vendor  of  land,  who  claims  a  preference  over 

general  creditors  in  the  funds  of  an  insolvent  bank,  oa  the 
ground  that  the  purchase  money  had  been  deposited  in  such 
bank  without  authority  by  the  proprietor  of  the  bank,  who 
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was  agent  for  the  sale  of  the  land,  has  the  burden  of  show- 
ing that  the  money  was  actually  received  by  the  bank.— 
Idefn. 

8.  Same.  A  vendor  of  land  is  not  entitled  to  a  preference  in  the 
funds  of  an  insolvent  bank,  the  proprietor  of  which  was  an 
agent  for  the  sale  of  the  land,  on  the  ground  that  the  purchase 
money  was  deposited  in  such  bank  without  authority,  where 
the  purchaser  had  an  account  at  the  bank  and  the  payments 
were  made  by  merely  charging  him  with  the  amount  of  each 
payment  and  giving  the  vendor  credit  for  the  amount,  unless 
there  were  actually  in  the  bank  funds  of  such  purchaser  to  be 
applied  on  such  payments.— Wem. 

BEES— See  Grim.  Law,  ", ». 

BILL  OF  EXCEPTIONS -See  Pkaot.  Sup.  Ct.  »«. 

BL\CK>1  \IL— See  Grim.  Law,  «,  ";  Evro. «»;  Ij^stb.  \ 

!•  Action— Joint  Rights— A  husband  intending  to  join  with  his 
wife  in  the  execution  of  a  mortgage  on  her  separate  property, 
who  signs  the  instrument  freely,  while  her  signature  is  obtained 
by  compulsion  exerted  by  others  may  properly  join  with  her  in 
the  claim  when  she  sets  up  the  invalidity  of  the  instrument  as 
against  her.  since  it  is  not  the  instrument  he  intended  to  exe- 
cute.—Giddings  V  Iowa  Savings  Bank.  676. 

2.  Duress  -A  threat  to  imprison  one  for  an  offense  of  which  he  is 
in  fact  innocent,  is  as  to  him  a  threat  of  unlawful  imprison- 
ment and  will  constitute  duress,  although  the  one  making  it 
had  reasonable  ground  to  believe  that  such  person  was  guilty 
as  charged.— /rfew. 

S.  Husband  and  Wife- A  mortgage  given  upon  a  homestead  and 
signed  by  the  wife  is  executed  under  duress,  where  her  fear 
or  affections  are  worked  upon  through  threats  made  against 
her  husband,  and  she  is  induced  thereby  against  her  will  to 
convey  her 'property  to  secure  his  debt,  although  the  liability 
was  valid  and  the  threat  was  of  a  la  vf  ul  prosecution  of  a 
crime  which  he  had  in  fact  committed— /iriew. 
4.  Instructions^in  an  action  by  a  husband  and  wife  to  secure 

possession  of  a  promissory  note  and  the  mortgage  securinjr 
it,  on  the  ground  that  the  wife  executed  the  instrument 
upon  her  homestead  under  duress  to  secure  the  debt  of  her 
husband,  by  reason  of  the  threats  of  a  creditor  that  he 
would  otherwise  institute  a  prosecution  against  the  hus- 
band, for  an  alleged  crime,  the  jury  should  take  into  con- 
sideration whether  the  crime  had  in  fact  been  committed 
as  charged,  and  whether  the  debt  was  a  valid  existing 
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obligation  against  the  husband  and  it  is  error  to  charge  that 
such  matters  are  immaterial,  for,  among  other  things,  tbej 
bear  on  the  question  whether  there  was  coercion.— idem. 

BONA  FIDE  PURCHASER— See  Land.  andTrnant,«. 

Re  formation.^  A  wife  was  not  a  bonajifie  purchaser  of  land 
from  her  husband,  where  she  was  conversant  with  the  terms 
on  which  he  bought  the  land,  and  the  conveyance  to  her  wag 
in  furtherance  of  an  attempt  to  procure  the  property  for  an 
inadequate  consideration.— Williams  v.  Hamilton,  4^3. 

BONDS— See  Att'ys,  »;  Pract.  Sup.  Ct.  ". 

Death  of  Obliqoh— Estates  -The  liability  of  a  surety  on  a  bond 
of  an  insurance  agent,  conditioned  that  such  agent  will  per- 
form all  duties  as  such,  and  at  the  termination  of  the  agency, 
by  resignation,  removal  or  otherwise,  faithfully  account  with 
the  company,  and  pay  over  all  money  due,  is  not  terminated  by 
the  death  of  the  surety,  but  continues  against  his  estate  and  its 
distributees,  where  the  bond  provides  that  such  surety  binds 
himself,  his  "heirs,  executors  and  administrators  "—Security 
Fire  Insurance  Co.  v.  Hansen,  264. 

BOUNDARIES— See  Judgments,  «. 

/>€erfs-- Plain tilfs  and  defendant's  common  grantor,  in  con- 
veying plaintiff's  land,  reserved  land  west  of  it,  "commenc- 
ing nineteen  rods  west  of  the  southwest  comer  of  out 
lot  six"  (evidently  an  error,  as  lot  five  is  the  only  one 
adjoining),  and,  in  conveying  the  reserved  land  to  defendant, 
defined  its  eastern  boundary  as  commencing  "nineteen  rods 
west  from  the  southwest  corner  of  out  lot  five,**  which  corner 
is  one  rod  east  of  the  section.  Held,  that  plaintiff's  western 
boundary  was  eighteen  rods  west  of  the  section  line— Hyatt  v. 
Clever,  388. 

BOUNTIES.- See  Countiks,  '. 

BRIDGES— See  Counties,  *;  Highways. 

BROKKRS— See  Sales,  «. 

BURDEN  OF  PROOF-See  Banks,  «;  Ckim.  Law,  «;  Election  Con- 
test, S  *;  Homesteads,  *; Injunctions,*;  Land,  and  Tenant,'; 
Railroads,  *». 

CERTIFICATION— See  Justices,  »;  Pract.  Sup.  Ct.  ",  ",  ♦^ 

CERTIORARI -See  Lim.  of  Act.  ». 

CHALLENGE- See  Crim.  Law,  »,  •. 

CHANGE  OF  VENUE— See  Crim.  Law,  •;  Pract.  ». 

CLAIMS— See  Estates,  *;  (tenl.  Assign  \  «. 

CIGARE  TTES— See  Const.  Law. 
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CIRCUMSTANTIAL  EVIDENCE -See  Inst.  K 

CITIES  AND  TOWNS— See  Highways,  «, »,  \  ». 

COLLATERAL  ATTACK-See  Pkaot.  »,  \  »,  •, »,  «•, ". 

COMMISSIONS—See  Sales.  «;  Releases. 

CONSIDERATION— See   Advancement;  Contracts,  ^  »,  •,  ^  »»,  «; 

EviD  ";  Fraud.  Conv.  *;  Mortgs.  »,  *;  Release. 
CONSPIRACY-See  Crim.  Law,  «. 

CONSTITUTIONAL  LAW. 

1.  Interstate  Oonuneroe— Under  Const.  U.  S.  article  1,  section  8, 

conferring  on  congress  the  exclusive  right  to  regulate  com- 
merce between  the  several  states,  Acts  rwenty-sixth  General 
Assembly,  chapter  96,  prohibiting  the  sale  of  cigarettes  within 
the  state  by  all  persons  save  jobbers  doing  an  inter-state  busi- 
ness, is  unconstitutional  and  void,  in  so  far  as  it  amounts  to  a 
regulation  of  inter  state  commerce. — McGregor  v.  Cone.  465. 

2.  Oidsrinal  Pckokeigres  —  An  original  package  is  that  which  is 

delivered  by  the  importer  to  the  carrier  at  the  initial  point  of 
shipment  in  the  exact  condition  in  which  it  was  shipped. — 
Idem. 

3.  Cigarettes  —A  pine  box  in  which  are  picked  for  convenience 

in  shipment  packages  of  cigarettes,  each  of  which  contains 
ten  cigarettes,  and  sealed  with  an  internal  revenue  stamp 
without  any  other  packing  or  inclosure  around  or  about 
them  except  the  box  itself,  is  the  original  package  of  com- 
merce, and  when  that  is  opened  the  packages  of  cigarettes 
are  subject  to  the  police  power  of  the  state  as  a  part  of  the 
common  mass  of  property  therein.— /(i<?m. 

4.  Decision  of  Revenue  Officers- The  fact  that  the  internal 

revenue  department  has  recognized  a  package  containing  ten 
cigarettes  as  an  **original  package,"  for  the  purpose  of  taxa- 
tion, is  not  conclusive,  as  the  repacking  of  such  packages  in 
additional  coverings  is  optional  with  the  manufacturer.— 
Idem, 

CONSTRUCT FO\-See  Contracts,  »  «;  Frxud.  Conv.  •;  Pract. 
Sup.  Ct.  «>;  Wills,  »,  •,  »^ 

1.  Information —An  information  which  charges  one  with  embez- 

zlement by  aiding  and  abetting  another  in  the  commission  of 
such  offense,  does  not  charge  defendant  as  an  accessory  before 
the  fact. -State  v.  Rowe,  323. 

2.  Mortgragre  —Release  -An  instrument  acknowledging  "full  and 

entire  satisfaction  for  a  mortgage"  on  specified  land,  does  not 
operate  as  an  entire  satisfaction  of  the  mortgage  debt,  but  only 
as  the  release  of  the  land  described  in  such  instrument,  where 
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the  mortgage  covered  other  land,  and  had  not  in  fact  been 

paid.— Wood  v.  Brown,  124. 
CONTEMPT— See  New  Trial,  «,  ♦;  Pract.  Sup,  Ct.  ^ 
CONTINUANCES— See  Crim.  Law,  •;  Pract.  ". 

CONTRACTS— See  Countiks,  «;  Corporations,  »,  *;  Evid.»  "; 
Railways,  \\  «,  ♦,  ^^  Reformation,  \  »,  *;  Rklease,  Sales,*,*. 

1,  Acceptance— 5ate  on  reft^al—The  refusal  of  a  party  to  a  eon- 

tract  for  the  construction  and  installment  of  a  brick-making 
plant  to  allow  the  other  party  to  remove  it,  in  accordance  with 
a  provision  of  the  contract  to  that  effect,  if  it  is  proved  unsat- 
isfactory after  the  test  contemplated  by  the  contract,  consti- 
tutes an  acceptance  thereof,  and  a  subsequent  direction  for  its 
removal  is  ineffectual  to  defeat  an  action  for  the  purchase 
price— Frey-Sheckler  Co.  v.  Iowa  Brick  Co.,  494. 

2,  Same— A  corporation  cannot  avoid  liability  for  the  contract 

price  of  a  brick-making  plant  installed  on  its  property  under 
an  agreement  by  the  other  party  to  remove  it  and  cancel  all 
obligations  against  the  corporation,  if  it  proves  unsatisfac- 
tory, where  it  appropriates  to  its  own  use  the  material  of 
which  the  plant  is  composed.— /dem. 
8.  Inconsistent  Claims— The  appropriation  to  defendant's  use 

of  machinery  sold  on  approval,  after  an  expression  of  dis- 
satisfaction therewith,  was  inconsistent  with  defendants 
claim  that  the  title  to  such  property  never  passed  under 
such  contract,  and  rendered  it  liable  for  the  price  thereof.— 
Idem, 
4,    A(n*eement  to  Support— -^Wdence— Where  a  father,  who  has 
made  advancements  to  his  other  children,  gave  to  his  son  with 
whom  he  was  then  living,  a  deed  of  the  land  on  which  they 
lived,  remarking  that  there  was  a  deed  of  the  property  he 
intended  for  his  son,  and  that  he  wanted  to  make  his  home 
with  his  son,  as  he  had  always  lived  there,  and  it  seemed  like 
home,  and  his  son  replied  that  he  was  welcome,  if  he  could  put 
up  with  his  son's  manner  of  living,  and,  in  response,  the  father 
said  he  guessed  that  would    be  all  right,  such   statements 
amounted  to  an  agreement  to  support,  as  consideration  for  the 
deed.— Walker  v.  Walker,  505. 
5*       Consideration— A  deed,  the  consideration  of  which  is  ^ 
agreement  by  the  grantee  to  support  the  grantor  during  his 
life,  may  be  set  aside  for  breach  of  such  agreement,  notwith- 
standing that  the  only  consideration  expressed  in  the  deed 
is  love  and  affection  and  one  dollar.— /deTn. 
6,       Breach— An  agreement  by  grantee  to  support  the  grantor 
constituting  the  consideration  for  the  conveyance,  is  broken 
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by  the  grantee's  denial  of  his  obligation  to  support  the  grantor 
in  pursuance  thereof,  although  he  offers,  as  a  charity  or 
filial  duty,  to  allow  the  grantor  to  live  with  him  during  his 
Mte.—ldetn. 
Bre€boh  -See  ante,  •;  posf,  ". 

7.  Oompromlse  and  Settlement  — Co '/.s/rfera^ioi — An  agreement 

to  accept  less  than  the  amount  due  is  without  consideration  — 
Keller  v.  Strong,  585. 

8.  Debt  of  Another  -A  promise  by  a  stockholder  of  a  corporation 

to  a  purchaser  of  his  stock  to  pay  an  indebtedness  of  the  corpo- 
ration, so  as  to  make  its  earnings  available  to  payment  of 
dividends  and  subsequent  obligations,  cannot  be  enforced  by 
the  corporation.  -German  Savings  Bank  v  N.  W.  Water  & 
Light  Co,  717. 

9.  Error— The  fact  that  a  contract  for  services  in  training  race 

horses  was  made  upon  the  erroneous  supposition  that  one  of 
the  horses  possessed  speed  qualities,  and  that  upon  learning 
the  error  the  employer  terminated  the  contract,  does  not  affect 
his  liability  thereon  — Kiburz  v.  Jacobs  580. 

10.  Bxeoution—LHase—\  lease  which  has  never  been  effectually 

executed  is  absolutely  null  ah  initio^  and  the  parties  thereto 
must  be  left  to  adjust  any  claims  arising  from  the.  occupancy 
of  the  land,  without  reference  to  the  lease  — Walker  v.  Walker, 
505. 

11.  Mkktinq  of  Minds  -A  written  lease  will  be  set  aside  on  the 

ground  that  the  minds  of  the  parties  never  met,  where  parts 
of  the  oral  agreement  were  omitted,  and  the  lease,  having 
been  signed,  was  delivered  to  the  other  party  for  inspection, 
by  him  to  be  recorded,  if  satisfactory,  and  he  never  recorded 
it. — Idem. 

12.  Snme^K  lease  is  not  effectual  as  such,  though  signed  by  the 

lessor,  where  he  signed  it  with  the  understanding  that  it 
would  not  be  effective  unless  recorded,  and  under  the  impres- 
sion that  if  it  did  not  conform  to  the  oral  understanding  of 
the  parties  he  would  destroy  it  and  he  subsequently  told  the 
lessee  that  it  did  not  contain  their  understanding,  and  he 
would  never  record  it  — Idem, 
18.    Forfeiture — A  failure  to  make  a  payment  at  the  time  agreed 
does  not  of  itself  work  a  forfeiture  of  contract  but  forfeiture  for 
such  cause  is  optional  with  the  payee  the  contract  having,  after 
reciting  the  agreement  of  S  to  sell  to  J  certain  land,  and.  after 
receipt  of  full  payment  to  make  a  deed  to  J,  and  of  J  to  make 
the  payments  in  certain  installments  provided  that  till  said 
payments  are  fully  and  promptly  paid  no  title  shall  pass;  that 
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time  is  of  the  essence  of  the  contract  and  if  there  be  any  default 
in  any  of  the  payments,  then  all  rights  of  J,  except  as  herein- 
after provided,  shall,  because  thereof  and  thereby,  be  immedi- 
ately forfeited  without  notice  from  S  and  that,  unless  S  shall, 
in  writing,  expressly  waive  such  forfeiture.  J  shall  thereafter 
simply  be  a  tenant  in  common  at  sufferance,  and  shall  surren- 
der possession  on  demand;  and  that,  in  case  of  forfeiture,  all 
improvements  may  be  retained  by  S  as  liquidated  damages  for 
breach  of  the  contract  and  for  rent;  or  S,  waiving  such  forfeit- 
ure may  at  any  time  before  such  surrender  proceed  to  require 
the  fulfillment  of  J's  obligations,  or  may  treat  any  amount 
unpaid  as  overdue.— Steel  v.  Long,  39. 

14.  Husband  and  Wife  -A  written  obligation  for  the  payment  of 
money  given  by  a  husband  to  a  wife  in  consideration  of  her 
joining  in  a  deed  and  conveying  her  contingent  Interest  in  the 
husband's  land,  is  an  unenforcable  contract,  under  Code  1873, 
section  2203.    Miller  v.  Miller,  186. 

to.  Oonveyanoe  of  Homestead—Where  a  husband  agrees  to  con- 
vey a  homestead,  and  receives  the  full  consideration  therefor, 
without  his  wife's  concurrence,  and  failed  to  make  such  con- 
veyance, such  consideration  may  be  recovered  back,  though 
such  contract  was  void  because  not  concurred  in  and  signed  by 
the  wife,  as  a  judgment  therefor  is  for  the  return  of  the  money 
obtained  by  a  false  pretense,  rather  than  for  damages  for  the 
breach  of  a  contract  to  convey  a  homestead.  -  De  Kalb  t. 
Hingston,  23. 

16.  Joint  Oontraots— The  consent  of  all  the  persons  to  whom  an 

option  for  the  purchase  of  stock  of  a  corporation,  in  which 
they  are  all  interested,  is  given  by  an  agreement  to  sell  and 
deliver  to  them  a  specified  amount  of  stock,  in  the  number  of 
shares  to  each  that  they  may  agree  upon,  is  necessary  to  the 
exercise  of  the  option  by  any  one  of  them,  although  one  or 
more  of  them  has  disposed  of  his  interest  in  the  corporation. — 
Pratt  v.Prouty,  419. 

17.  Lotteries— That  the  subscribers  for  lots,  which  were  to  be 

divided  or  apportioned  among  them  in  such  manner  as  they 
should  decide,  made  the  apportionment  by  drawing  lots,  does 
not  prevent  the  promoters,  who  did  not  participate  in  or  sug- 
gest the  manner  of  the  apportionment,  from  enforcing  the 
contract  entered  into  by  a  subscriber,  for  the  lot  drawn  by 
him.— Chancy  Park  Land  Co.  v.  Hart,  592. 

18.  Rule  Applied — Certain  lots  contracted  for  by  the  promoter 

of  a.  packing  house  plant,  were  subscribed  for  under  an 
agreement  to  take  the  number  set  opposite  the  name  of  each 
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subscriber,  if  the  packing  house  was  secured.  The  lots  were 
to  be  apportioned  in  such  manner  (as  subscribers)  may 
decide.  At  a  meetinsr  called  by  the  promoters  to  divide  the 
lots  by  "method  «  «  «  to  be  decided  upon  by  a  vote 
of  the  subscribers,"  the  plan  of  one  of  the  promoters  was 
adopted;  the  other  promoters  taking  no  actual  part,  and  all 
having  announced  that  they  left  the  method  of  the  appor- 
tionment to  the  subscribers.  The  subscribers'  names  were 
drawn  out  of  one  box,  and  the  numbers  of  the  lots  to  corre- 
spond were  drawn  out  of  the  other,  by  two  of  the  subscribers 
agreed  upon.  None  of  the  lots  were  worth  more  than  the 
price  paid.  HeUi^  that  the  apportionment  of  the  lots  was  by 
the  subscribers  alone,  and  the  method  was  not  a  lottery, 
within  the  meaning  of  Code  1873,  section  404-^,  constitution, 
article  3,  section  28,  prohibiting  lotteries.— /dem. 

19.  Munioipal  Corporations  -Poblio  Improvements— (?Maraniy 

—A  provision  in  a  contract  for  grading,  curbing,  guttering  and 
paving  a  street,  that  the  contractor  shall,  without  further  com- 
pensation, keep  in  continuous  good  repair  all  pavements  laid 
under  the  contract  for  a  period  of  five  years,  except  as  to 
defects  or  repairs  required  by  excavations  or  disturbances  of 
the  street  not  caused  by  the  contractor,  and  requiring  the 
pavement  to  remain  during  such  time  a  good,  substantial,  reli- 
able and  durable  pavement  in  all  its  parts  "except  ordinary 
wear,"  does  not  invalidate  the  contract,  although  Code  1878, 
section  465,  requires  the  city  to  pay  the  expense  of  repairs, — as 
such  provision  is  a  mere  guaranty  of  the  proper  construc- 
tion of  the  pavement.  -Os burn  v  City  of  Lyons,  160. 

20.  ^OTic^  — Validity    of    CotUract  —  Acts    Twenty-third    General 

Assembly,  chapter  14.  section  8,  as  amended  by  Acts  Twenty- 
fourth  General  Assembly,  chapter  12,  provides  that  all  con- 
tracts for  public  improvements  shall  be  made  after  public 
notice  of  the  extent  of  the  work,  the  kind  of  materials  used, 
and  the  time  when  the  work  shall  be  completed  A  notice 
provided  for  sealed  proposals  for  paving,  and  referred  to  an 
ordinance  of  the  city  fixing  November  1,  18J3,  as  the  time  for 
completion  of  the  work.  Four  months  after  notice  was  pub- 
lished, two  bids  were  received,  and  six  months  before  either  of 
them  was  accepted,  the  council  changed  the  time  for  complet- 
ing the  work  to  August  1, 1894  The  bid  of  the  contractor  was 
not  accepted  until  May  1,  1894.  Heid,  that  as  the  bid  of  the 
company  was  originally  made  under  the  proposition  that  the 
work  should  be  completed  November  I,  1893,  and  as  no  bid  had 
been  secured  to  do  the  work  to  be  completed  at  the  second  date 
fixed,  the  contract,  as  finally  made,  was  entered  into  without 
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notice  and  without  the  competition  required  by  the  statute.- 
Idem, 

%U  Option— The  proviso  in  an  option  for  the  purchase  of  enougb 
of  the  stock  of  one  of  the  parties  in  a  corporation  to  reduce 
his  holdinpr  to  one-third  of  the  whole  capital  stock  that  the 
stock  shall  be  purchased  at  par  in  amounts  of  ten  thousand 
dollars  at  the  end  of  each  business  year,  aft^r  a  dividend  has 
been  declared  and  paid  on  the  stock,  will  be  construed  merely 
to  fix  that  sum  as  the  {greatest  amount  of  stock  that  can  be 
demanded  in  any  one  year,  especially  where  the  parties  haie 
practically  so  construed  it  —Pratt  v  Prouty,  419 

22.  Public  PoUoy—^'Oifii'l^Uion— Two  persons  were  engaged  in 
sellinj?  intoxicati  ij?  liquors  under  Acts  Twenty-fifth  General 
Assembly,  chapter  62,  kno  vn  as  the  "mulct  law  "  A  note  for 
the  price  of  the  interest  of  one  of  them  contained  the  clause 
"if  payor  is  obliged  to  abandon  his  present  business  on  account 
of  change  in  the  liquor  law  by  the  next  legislature  of  the 
state  then  this  note  to  be  void;  otherwise  to  be  of  full  force" 
H  l(f,  that  tlie  words  "present  business"  meant  the  business  he 
then  had,  and  that,  said  business  being  a  legal  business,  the 
note  was  not  invalid,  as  being  a  "gambling,  wagering  con- 
tract," and  that  it  was  supported  by  a  valid  consideration. - 
Phillips  V.  Gilford,  458. 

2B.  Keks— A  contract  whereby  an  officer  agrees  to  accept  a  differ- 
ent compensation  than  that  provided  by  statute  for  his  offi- 
cial acts  or  whereby  he  agrees  not  to  nvail  himself  of  the 
statutory  method  of  enforcing  a  collection  of  his  fees,  is  con- 
trary to  public  policy,  and  void— Peters  v.  City  of  Davenport, 
625 

24.  Same—\n  illegal  contract,  fully  executed   cannot  be  relied 

upon  as  the  basis  of  a  claim  for  additional  compensation  for 
services  rendered  thereunder  ^Idem 

25.  Wli'^n  CoileHibl*>,-~\r\  oflicer  who  performs  services  in  his  offi- 

cial capacity,  at  the  request  of  another,  is  entitled  to  statu- 
tory fees  therefor— /(/ew. 

20.  .Same— Where  a  justice  of  the  peace  has  no  authority  to  bring 
an  action  he  cannot  recover  his  costs  taxed  therein,  from  the 
party  in  whose  name  the  action  was  brought.— A/em. 

27.  Same— The  statutory  fees  allowed  to  a  justice  of  the  peace  for 
performing  judicial  services  cannot  be  claimed  by  a  magis- 
trate employed  to  collect  delinquent  poll  taxes,  when  h« 
institutes  the  action  under  a  specific  agreement  as  to  com- 
pensation. —  A/t  m. 
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28.  Same—k  justice  of  the  peace  authorized  to  "collect  delinquent 

poll  tax  lists  on  the  same  terms  as  last  year,**  cannot,  after 
receiyinfjT  twenty-five  per  cent,  of  the  amount  collected, 
which  the  city  alleges  was  the  agreed  compensation  there- 
for, assert  that  he  is  entitled,  as  an  officer,  to  the  statutory 
fees  for  such  services,  and  that  the  contract  to  take  less  is 
void  as  against  public  policy  where  it  is  npt  shown  that  the 
tax  lists  were  delivered  to  him  in  his  official  capacity,  and 
since  the  resolution  employing  him  does  not,  in  itself* 
empower  him  to  collect  the  taxes  by  auit.— Idem. 

29.  Evidence — In  an  action  by  a  justice  of  the  peace  against  the 

city  to  recover  fees  alleged  to  be  due  him  arising  from  the 
collection  of  a  delinquent  poll  tax  list,  it  is  immaterial 
whether  the  city  officers  ratify  the  bringing  of  the  suits,  when 
his  services  were  performed  under  a  specific  agreement  as 
to  compensation. — Idem. 

80*  Same— Testimony  as  to  statements  made  to  a  justice  of  the 
peace  by  city  officials,  is  inadmissible  in  an  action  by  the 
magistrate  to  recover  for  fees  alleged  to  be  due  him,  when 
none  of  the  officers  or  agents  making  the  statements  had 
power  to  bind  the  city.— /dew. 

81.  itJawe— Evidence  as  to  the  value  of  services  rendered  by  a  jus- 
tice of  the  peace  in  sending  out  notices  to  delinquents,  and 
publishing  demands  in  the  city  newspapers  in  connection 
with  the  collection  of  the  delinquent  poll  tax  list  placed  in 
his  hands,  is  inadmissible  in  an  action  by  him  to  receive  fees 
for  services  rendered  therein  as  a  justice  of  the  peace.— 
Idem, 

CONTRIBUTORY  NEGLIGENCE -See  Railways,  «  ". 
CONVERSION— See  Damages,  \  «;  Mobtgs.  »;  Pract.  Sup.  Ct.  ». 

CORPOIIA.T IONS— See  Contr.  «,  w;  Principal  and  Agt.  »; 
Praot.  \ 

U  Debt  of  Member— A  corporation  may  secure  the  payment  of 
the  individual  indebtedness  of  one  member  of  the  firm,  where 
it  is  solvent,  and  there  is  no  intention  to  defraud  subsequent 
creditors — Johnston  &  Son  v.  Robuck,  528. 

2.  Directors— TFi^o  deemed-— Oie  who,  though  not  a  stockholder 
in  a  corporation,  acted  as  a  director  for  two  years,  was  treated 
by  the  officers  of  the  company — all  of  whom  were  non-residents 
— as  such  director  and  gave  advice  concerning  the  affairs  of  the 
company  in  his  city,  comes  within  the  rule  applicable  to  deal- 
ings between  a  director  in  his  own  interest  and  his  corpora- 
tion.—Stetson  V.  Northern  Inv.  Co.,  898. 
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H*  Contract  with— Ooe  oconpying  the  relation  of  local  director 
of  a  corporation  whose  stockholders  were  non-resldents^sold 
property  to  the  oorporatioo.  His  valaation  of  the  property, 
and  his  representations  as  to  its  probable  rental  value,  wen 
in  excess  of  the  real  values,  but  were  mere  expressions  o^ 
opiniou  The  deal  was  not  consummated  until  after  delib- 
erations by  the  stockholders,  and  until  after  one  director 
familiar  with  real  estate  values  in  the  city  had  visited  the 
property  and  made  a  report.  The  owner  of  the  property  was 
not  present  at  the  meeting  at  which  it  was  decided  to  make 
the  purchase.  Held,  that  since  the  owner  had  not  acquired 
his  information  as  to  the  values  by  reason  of  his  position  as 
director  of  the  corporation,  and  the  corporation  had  not 
relied  solely  upon  his  representation  the  sale  would  not  beset 
aside  on  the  ground  of  fraud  or  bad  ftaih.—Idem. 

4*  Ratifioation— A  corporation  which  has  purchased  property 
of  a  director,  had  paid  off  incumbrances  assumed  by  it,  and 
had  possession,  management,  and  control  for  nearly  three 
years,  will  be  presumed  to  have  ratified  the  contract,  and 
cannot  assert  for  the  first  time,  as  a  defense  in  an  action  for 
the  price,  that  the  director  had  acted  in  bad  faith  in  bis 
representations  regarding  its  value. — Idem 

5.  President  of  Corporation—A  creditor  of  a  corporation  can- 

not ratify  the  unauthorized  act  of  the  president  of  snch 
corporation  in  executing  a  bill  of  sale  of  corporate  prop- 
erty for  payment  of  a  debt.— Hartman  Steel  Co.  v.  Hoag  & 
Son.  269. 

6.  Pledge— A  stockholder  in  a  corporation  who  pledge  his  stock 

to  another  person  to  secure  the  payment  of  a  debt  due  by  the 
corporation  may,  with  the  consent  of  the  pledgee,  withdraw 
the  stock  pledged,  although  the  corporation  objects  thereto.— 
German  S.  Bank  v.  N.  W.  Water  A  L.  Co.,  717. 

7.  Eights  of  Debtor— A  debtor  cannot  complain  of  a  decree  that 

its  property  be  first  exhausted  to  satisfy  the  judgment  before 
proceeding  against  property  of  another,  voluntarily  pledged 
for  the  deht.—Idem, 

S*  Stockholders— Creditors— Creditors  of  a  corporation  arenot 
estopped  to  hold  stockholders  liable  for  the  difference  between 
the  real  value  of  the  property  transferred  in  payment  of  the 
stock  and  the  face  value  of  the  stock,  because  they  were 
chargeable  with  constructive  notice  that  the  stock  was  issued 
in  exchange  for  property,  where  there  was  nothing  to  indicate 
to  them  the  value  of  the  property  received  in  exchange  for  the 
stock.— Stout  V.  Hubbell,  499. 


Small  figures  refer  to  sabdiTisions  of  Index.    The  others  to  page  of  report. 


Ikdbx.  767 

Oomp.    Continued  to  Couvthi 

9«  Rule  Applied— The  promoters  of  a  corporation  agreed  to 
purchase  at  a  grossly  excessive  valuation,  and  pay  therefor 
by  issuing  paid-up  stock.  The  articles  of  incorporation 
recited  the  contract,  and  that  the  directors  should  pay  for 
the  land  by  issuing  ''stock  at  par  for  (the  agreed  valuation). 
Said  stock,  when  so  issued,  to  be  held  and  regarded  as  fully 
paid  for  by  the  conveyance  oV*  such  land.  Held,  that  the 
record  of  the  articles  did  not  impart  knowledge  to  creditors 
of  the  corporation,  of  the  fraudulent  valuation.— Jdcm. 
10«  SAME—Property  received  by  a  corporation  at  an  excessive 
valuation,  in  payment  for  shares  of  its  capital  stock,  is  only 
a  payment  to  the  extent  of  its  value  as  to  the  corporation's 
creditors,  and  the  owners  of  the  stock  are  liable  to  credi- 
tors for  the  difference  between  the  actual  value  of  the 
property  and  the  face  value  of  the  stock.—  Idem. 

COSTS— See  Pbact.  ";  Pbact  Pup.  Or.  *. 

1.  Retazatiott— Where  a  party  makes  a  motion  to  retax  the  costs 
in  the  trial  court,  it  is  not  governed  by  Code,  1873,  section  8154, 
relating  to  proceedings  to  reverse,  vacate,  or  modify  judgments 
in  the  court  in  which  rendered,  but  by  section  2944,  relating  to 
retaxing  costs,  as  the  claim  is  not  that  the  judgment  should  be 
reversed  or  modified,  but  that  the  costs  were  improperly  taxed 
by  the  clerk,  and  this  applies  to  costs  adjudged  upon  dismissal 
of  an  action  by  plaintiff.— Fisher  v.  B.,  C.  R.  &  N.  R'y  Co.,  588. 

2«  Time  for  Application— A  motion  to  retax  costs  under  Code 
1873,  section  2944,  may  be  made  at  any  time  before  laches  or 
equitable  limitation  has  intervened,  since  no  limit  has  been 
placed  by  statute  upon  the  time  for  such  a  motion.— /dem. 

9.  Witness  Fees— Witnesses  who  are  not  subpoenaed  or  sworn  are 
not  entitled  to  fees  for  attendance,  under  the  statute,  although 
they  attend  at  the  request  of  one  of  the  parties. — Idem. 

4«  Same — Witnesses  who  are  not  subpoenaed  are  not  entitled  to 
mileage  under  the  statute,  although  they  testify  in  a  case. — 
Idem, 

6.  Bule  applied—A  motion  to  retax  costs,  made  the  second  term 
of  court  after  judgment  was  rendered^  does  no  show  laches. — 
Idem, 

COUNTIES— See  Pract.  Sup.  Ct.  «;  Warranty. 

1*  Powers  op  Board— Bounties— The  board  of  supervisors  has  no 
discretion  to  refuse  a  bounty  for  a  wolf  skin,  if  the  complainant 
has  fully  complied  with  the  law,  and  the  facts  are  undisputed, 
under  Acts  Twenty-fourth  General  Assembly,  chapter  87,  pro- 
viding for  the  allowance  for  such  a  bounty  upon  a  certified 
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Statement  of  the  facts,  together  with  such  other  evidence  as  the 
board  may  demand,  showing  the  claimant  to  be  entitled  thereto, 
and  if  they  so  refuse,  the  bounty  may  be  recovered  in  a  cooit 
of  law.— Bourrett  v.  Palo  Alto  County,  850. 

2.  Bridobs— It  being  the  duty  of  a  county  to  keep  its  bridges 
and  the  approaches  thereto  in  repair,  where  sand  and  graTsl 
were  talcen  from  plaintiflTs  land,  with  bis  consent,  by  direc- 
tion of  the  board  of  supervisors  of  the  defendant  county,  for 
the  construction  and  repair  of  the  approach  to  a  county 
bridge,  defendant  was  liable  for  the  value  thereof,  as  on  an 
implied  contract,  and  not  for  what  it  would  cost  to  restore 
the  land  from  which  it  was  taken  to  its  foroner  condition.— 
Idem, 

8,  Deed  with  Warranty— A  county  has  no  authority  to  execnte 
a  deed  with  covenants  of  warranty,  as  no  statute  confers 
such  power,  and  it  cannot  be  implied;  being  neither  oecei- 
sary  in  order  to  make  such  conveyance  available,  or  essential 
to  the  purpose  of  such  corporation. — Idem, 

4.  Frauds  in  Sale  by — Where  the  grantee  in  a  deed  made  by  i 

county  in  settlement  of  litigation  pending  between  the 
parties  had  knowledge  respecting  the  title,  equal  to  that 
possessed  by  the  agents  of  the  county,  who  concealed 
nothing  from  him,  and  were  guilty  of  no  other  fraud,  the 
mere  failure  of  the  title  to  the  land  conveyed  did  not  ren- 
der the  county  liable  to  him  as  for  money  had  and  received. 
— Idem. 

&•  Same— An  action  for  fraud  will  not  lie  against  a  county  upon 

failure  of  title  to  land  deeded  by  it  in  compromise  of  a 
pending  litigation,  when  no  fact  was  withheld  from  the 
record,  or  any  statement  made  to  the  grantee,  except  such 
as  could  be  inferred  from  the  fact  that  the  land  was  offered 
and  deeded  as  part  consideration  for  a  compromise.— 
Idem. 

COURTS— Sp**  Countiks,  K 

COURT  AISD  JURY— 8eeCKiM.  Law,". 

CREDITORS -See  Corp.  \  ^ «, »,  '\  Fraud.  Conv.  >;  Mortgs.  \ 

CRIMINAL  L\W— CoNSTR.  ';  Intox.   LiQ.;  Extradition,  S* 
New  Trial,  «;  Pract.  ";  Pract.  Sup.  Ct.  ". 

Aooessories—See  posf, ", »». 

1.  Assault— See  post,  \  ",  »<>— Instructions  -An  instruction  on  a 
trial  for  assault  with  intent  to  murder  that  whoever  assaults 
another  with  the  intent  to  inflict  upon  him  some  injury  of  a 
greater  or  more  serious  character  than  an  ordinary  battery,  is 
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guilty  of  an  assault  with  intent  to  inflict  great  bodily  injury,  is 
erroneous  as  omitting  reference  to  the  unlawfulness  of  the 
assault. -State  of  Iowa  v.  Shea,  724. 
2#       Evidence— The  state  has  the  burden  of  proving  beyond  rea- 
son 'ble  doubt,  on  a  trial  for  assault  with  intent  to  murder,, 
that  defendant  was  not  acting  in  self-defense.— /dew. 
8.       Right  of  a  Saloon  Keepert— A  saloon  keeper  has  the  right  to 
repel  an  assault  made  upon  him  by  one  whom  he  has  ordered 
off  his  premises,  if  such  order  was  not  given  for  the  purpose 
of  provoking  a  difliculty.— /derw. 

4.  Attorney  Pees  -  Dkpensb  of  Criminals— (7oMr^9— A  motion 

for  an  order  on  the  county  treasurer  to  compensate  attorneys 
for  defendant  charged  with  murder,  for  services  rendered  on 
appeal,  will  be  refused,  as  the  statutes  do  not  authorize  such 
an  order.— State  of  Iowa  v.  Young  730. 

Demurrer— See  post,  *«. 

5.  Challenfire—«/wror— Under  Code,  section  5360,  requiring  a  chal- 

lenge of  a  juror  for  cause  to  distinctly  specify  the  facts  consti- 
tuting such  cause,  a  challenge  which  does  not  distinctly  specify 
such  cause  is  properly  overruled.— /e/crw. 

6.  Same— One  will  not  be  excluded  from  sitting  as  a  juror  on  a 

trial  for  murder  because  he  has  formed  an  opinion  solely  oo 
what  he  has  read  in  the  papers,  and  such  opinion  simply  is 
that  the  defendant  killed  the  deceased,  where  there  is  no  dis- 
pute as  to  that  fact,  and  he  states  that  he  can  listen  to  the 
evidence  and  base  his  verdict  on  that  alone,  and  that  he 
knows  nothing  to  prevent  him  from  rendering  a  fair  and 
impartial  verdict. —/dem. 

7.  Ohange  of  Venue— A  change  of  venue  need  not  be  granted  ia 

a  trial  for  rape,  by  reason  of  sensational  newspaper  articles  ia 
reference  to  the  crime,  which  allege  that  the  organization  of  a 
vigilance  committee  is  seriously  contemplated,  and  that  it 
might  take  a  hand  in  the  proceedings  if  the  preliminary  trial  is 
unduly  prolonged,  when  no  feeling  against  the  defendant  per- 
vades the  county,  although  some  exists  in  the  vicinity  where 
the  crime  was  committed.— State  of  Iowa  v.  McDonough.  6. 

8.  Oonspiraoy  to  Assault— fl^Mj^ctewcy  of  Evidef ice—- AccuBed  told 

D.  that  if  he  would  lick  W.  his  fine  would  be  paid,  to  which  D. 
replied  that  he  did  not  want  anybody  to  pay  his  tine,  but  that  he 
would  punch  and  whip  W.,  whereupon  accused  advised  D.  not 
to  do  so,  but  to  slap  him.  D.  afterwards  stated  to  others  that  he 
.  would  whip  W.,  and  {that  accused  and  another  J  would  pay  his 
fine;  and  later  he  did  severely  beat  W.,5rendering  him^  uncon- 
scious for  several  days.    As  D.  withdrew  from  the.  assault* 
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accused  approached  and  indicated  his  satisfaction  with  what 
had  been  done,  but  did  not  strike  W.  or  assist  D.  Hrld,i\iA{ 
accused  was  not  guilty  of  conspiring  with  D.  to  commit  the 
assault.— State  of  Iowa  v.  King,  727. 

9*  Oontinuanoe— A  motion  made  by  defendant,  in  a  trial  for  rape, 
for  a  COD ti nuance,  based  upon  the  absence  of  two  witoesses, 
will  not  be  granted  where  no  excnse  is  made  for  the  deity  in 
making  the  application,  nor  any  facts  constituting  diligenoein 
endeavoring  to  procure  the  attendance  of  the  witnesses  set 
forth,  and  when  most  of  the  facts  expected  to  be  proved  by 
them  are  immaterial  and  irrelevant.— /dem. 

10«  Dsrinir  Deolcurationa— Declarations  of  the  deceased,  for  whose 
murder  defendant  is  on  trial,  made  the  day  after  the  iojary  wts 
inflicted  and  the  day  before  his  death  and  after  he  bad  been 
advised  by  a  physician  that  he  could  not  recover  to  which  he 
replied  that  he  expected  to  die,  are  admissible  as  dying decUr- 
ations.  although  he  stated  to  another  person  that  he  was  not  a 
'^quitter.**— Slate  of  Iowa  v.  Young,  730. 

Bvidenco—  See  ante, «. 

11.  Bmbezzlement— Accessories— One  may,  independently  of  stat- 
ute, be  an  accessory  by  procuring  a  crime,  although  he  is 
incompetent  to  commit  the  crime  in  person  — State  of  Iowa  y. 
Rowe,  823. 

18.    Evidence— See  po^t,^*.  ",^—Repul"tion—ln  a  prosecution  for 

rape  the  character  of  the  prosecutrix  may  be  proved  by  evidence 

of  general  reputation,  but  testimony  as  to  particular  acts  or 

specific  facts  is  not  admissible.— State  of  Iowa  v.  McDon- 

ough,  6. 

18«       Plea  and  Proof— Kvidence  of  the  mental  weakness  of  the 

prosecutrix  was  admissible  as  bearing  on  the  question  of 

consent,  though  it  was  not  alleged  in  the  indictment  that  she 

was  feeble  minded  —/rfem. 

14.  Venue- -An  allegation  in  an  indictment  that  a  crime  was  com- 

mitted w  ithin  the  county  is  sufficiently  established  by  evi- 
dence as  to  the  places  where  certain  persons  reside,  and  as  to 
where  the  defendant  went,  from  which  the  alleged  fact  may 
be  inferred.— <tate  of  Iowa  v.  Bailor,  1. 

15.  Extortion  by  Aoousation— fn'/ic^mcn^— An  indictment  under 

Code  section  3871,  providing  for  the  punishment  of  one  who 
"maliciously  threatens  to  accuse  another  of  crime."  with  intent 
to  extort  money,  need  not  allege  that  the  person  threatened 
was  not  guilty  of  the  crime;  and  his  guilt  or  innocence  is  imma- 
terial—State of  Iowa  V.  Debolt,  105. 
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16.  Eyidenoe— /n^en^—In  the  rase  of  malicious  threats  to  accuse 

another  of  an  offense  with  intent  thereby  to  extort  money  or 
pecuniary  advantage,  the  intent  to  extort  is  of  the  essence  of 
the  crime,  and  proof  of  the  threats,  even  though  conclusive, 
is  not  proof  of  that  specific  intent  or  that  it  accompanied  the 
act. —/dew. 

False  Pretenses— See  post, «». 

17.  Former  Jeopardy— Cowrf  and  Jury— When,  under  the  law,  or 

for  want  of  evidence,  a  plea  of  former  conviction  is  not  sus- 
tained the  court  may  so  charge  the  jury.— State  of  Iowa  v. 
Jamison,  843. 

18.  Pleading— The  state  may  defeat  a  former  conviction  by  show- 

ing that  the  court  in  which  the  defendant  was  convicted  had 
no  jurisdiction,  without  alleging  that  fact  in  the  replication, 
as  the  rules  in  civil  cases  have  no  application  to  criminal 
procedure  and  Code,  section  4349,  expressly  provides  that  no 
replication  or  further  pleading  is  necessary  to  a  plea  of 
former  adjudication.— /'/ew. 

19.  Hcurmless  Error —In  a  trial  for  rape  where  the  prosecutrix  was 

enticed  from  a  dance  hall  by  one  of  the  defendants  and  taken 
to  a  stone  quarry,  where  drunken  men  were  carousing,  by  sev- 
eral of  whom  she  was  ravished,  evidence  of  the  presence  of 
such  defendant  and  the  complaining  witness  at  the  dance  hall 
and  as  to  what  occurred  at  the  quarry  prior  to  their  arrival 
there,  is  not  prejudicial  to  the  defendant  on  the  trial,  when  the 
jury  was  instructed  not  to  consider  any  acts  or  statements  of 
other  defendants  not  made  in  the  presence  and  hearing  of  the 
accused.— State  of  Iowa  v.  McOonough.  6. 

20.  Same— In  a  trial  for  rape,  testimony  offered  to  show  certain 

acts  of  the  prosecutrix  in  wrestling  with  persons  other  than 
the  defendant  in  an  unbecoming  manner,  is  inadmissible 
when  it  is  not  shown  that  such  improper  conduct  occurred 
before  the  commission  of  the  alleged  offense,  and  as  being 
evidence  of  specific,  acts —/dem. 

21.  Same— A  defendant  accused  of  seduction  cannot  complain  of 

a  refusal  to  permit  the  prosecutrix  to  answer,  on  cross- 
examination,  whether  she  ever  thought,  from  his  words  and 
conduct  prior  to  her  alleged  seduction,  that  he  desired  to 
have  connection  with  her,  where  he  was  permitted  to  inquire 
of  her  what  his  object  and  purpose  were  in  going  with  her.— 
State  of  Iowa  v.  fleilly,  13. 

22.  Same —In  a  prosecution  for  seduction  the  error  of  permiitting 

prosecutrix's  doctor  to  testify  that  the  prosecutrix  had  stated 
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that  she  was  unmarried  was  cured  by  prosecutrix's  testimony 

to  that  effect. —7^d«». 
M.  Striking  Out  ^Curing  Error— In  a  prosecution  for  seduction. i 
certain  witness  testified  that  the  neighbors,  three  strange  ladies, 
prosecutrix  and  a  lady  named  O.  had  told  her  that  prosecutrit 
and  defendant  were  engaged  to  be  married.  Thereafter,  the 
court  struck  out  the  evidence  of  said  witness  as  to  what  the 
neighbors  said  and  charged  that  all  evidence  of  other  witnesses 
as  to  talk  among  neighbors  about  such  engagement  was  with- 
drawn Held  that  the  statements  of  the  thr-e  strange  ladies, 
the  prosecutrix,  and  O.  \*ere  not  withdrawn,  and  the  error  of 
their  admission  was  not  cured — Idem, 

Incest— See  post,  •«. 

24.  Included  Offenses -Assault  with  the  intent  to  commit  great 

bodily  injury  is  not  necessarily  included  in  a  charge  of  rape, 
and  the  court  need  not  instruct  respecting  it  — Stat«  of  Iowa?. 
McDonough,  6. 

Indictment  -See  'luie.  ";  po'itj  **,  *K 

25.  False  Pketknsks— An  indictment  for  "obtaining  property  undff 

false  pretenses"  charged  that  defendant  did  designedly  and 
with  intent  to  defraud,  feloniously  and  falsely  represent  to  L 
that  he  was  sohent,  and  worth  ten  thousand  dollars,  whereas, 
he  was  not  worth  that  sum,  or  any  other;  that  L  believed  and 
relied  on  such  representations,  which  were  made  knowingly, 
designedly  and  feloniously,  to  obtain  L's  signature  as  security 
for  defendant  to  a  note;  that  the  note  so  obtained  was  signed 
by  L,  and  delivered  to  the  payee;  and  that  the  facts  that  the 
defendant  was  not  worth  ten  thousand  dollars,  nor  any  other 
sum,  and  that  he  was  insolvent,  were  at  the  time  unknown  to 
L.  H^ld,  sufficient,  under  Code  1873.  section  4078,  providing 
that  if  one  designedly,  and  by  false  pretense,  and  with  intent 
to  defraud,  obtains  the  signature  of  any  person  to  any  writing, 
the  false  making  of  which  would  be  punished  as  forgery,  he 
shall  be  punished,  though  the  intent  to  defraud  L  was  not 
specifically  alleged. — State  of  Iowa  v.  Hazen,  16. 

26.  Incest— Indictment  for  incest,  charging  carnal  knowledge  on 

partofaccusedonly,  is  sufficient. —State  of  Iowa  v.  Kimble,  19- 

27.  Intoxicating  Liquors  -An   indictment   under  Code,  section 

2384,  providing  that  whoever  erects,  establishes,  or  uses  any 
building  erected  or  place  for  specified  purposes,  shall  be  guilty 
of  a  nuisance,  alleging  that  defendant  did  unlawfully  establish 
and  use  a  certain  building  "or"  place  in  a-designated  city,  with 
the  intention  of  unlawfully  keeping,  selling  and  giving  away 
intoxicating  liquors  in  such  building,  is  not  equivocal, uncertain 
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and  doubtful  because  of  the  use  of  the  word  *  or."— State 
of  Iowa  V.  Dixon,  741. 

28.  Same— An   indictment   alleging   that  defendant  unlawfully 

sold  and  gave  away  intoxicating  liquors  *'at"  a  specified 
building  or  place  within  the  county,  is  not  indefinite  or 
uncertain  because  of  the  use  of  the  word  "at"  instead  of 
"in  "— /dem. 

29.  Instructions  —  See  antPf »;  post, *\  «,  ",  *^^OonJlict—An  instruc- 

tion that,  in  determining  whether  or  not  a  rape  had  been  com- 
mitted  the  jury  should  consider  the  prosecutrix's  demeanor, 
condition,  and   declarations,  immediately  after  the  alleged 
commission,  does  not  conflict  with  an  instruction  that  in  case 
they  found  the  crime  had  been  committed,  they  should  not 
consider  the  prosecutrix's  conduct,  declarations,  nor  condition, 
in  determining  whether  or  not  she  was  corroborated  in  charg- 
ing the  defendant  with  it.— State  of  Iowa  v.  Bailor,  1. 
S0«       SAMB—It  was  not  necessary  to  instruct  respecting  a  simple 
assault,  where  the  evidence  showed  that,  if  defendant  was 
guilty  of  an  assault,  he  also  committed  a  battery  ^Idem. 

31.  SAHE~The  court  in  a  trial  for  rape  need  not  instruct,  the 

defendant  may  be  found  guilty  of  a  simple  assault,  although 
evidence  of  such  an  assault,  made  by  the  defendant  upon 
the  prosecutrix  after  he  was  placed  under  arrest,  was  given, 
where  he  was  not  tried  for  that  offense,  but  for  an  assault 
included  in  the  crime  charged— /dew. 

Intoxioatlnff  Liquors— See  ante, ". 
Jurors— See  ante,  *, «. 

32.  Larceny— A  trespasser,  who  finds  bees  on  the  land  of  another, 

and  hives  them,  but  is  not  the  owner  of  the  hive  in  which  he 
puts  them,  has  no  interest  in  them  which  is  the  subject  of  lar- 
ceny.—State  of  Iowa  V.  Repp,  805. 

38.  S AMR— The  mere  finding  of  bees  in  a  tree  on  the  land  of 
another  person,  gives  the  finder  no  right  to  the  bees  or  to  the 
tree— /d(w. 

Law  of  Case  -See  post,  «. 

9i.  Murder  -Instkuctioxs— An  accused,  relying  on  self  defense  as 
justification,  complained  that  the  court's  charge  presenting  the 
issue,  was  not  sufficiently  specific.  H^^ld,  that  he  should  have 
requested  a  specific  instruction  —State  of  Iowa  v.  Young,  780. 

35.  Same— It  appearing  from  the  evidence  and  admissions  that 
the  accused  was  guilty  of  murder  in  the  first  or  second 
degree,  or  manslaughter,  the  jury  were  instructed  that  to 
convict  of  either  offense  it  must  be  found  that  the  killing 
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was  not  in  self  defense.  Eeldj  sufficient  to  cover  an  omitted 
instruction  on  burden  of  proof.— /detn. 

86.  Same— An  instruction,  after  giving  the  rules  of  self  defenae, 

that  courts  and  juries  must  '^exercise  due  caution  in  applying 
these  principles/'  is  not  objectionable  as  nullifying  the 
instructions  relating  to  self  defense.— /dem. 

87.  Same— The  court  may  properly  call  the  attention  of  the  jury, 

on  a  trial  for  murder,  to  the  fact  that  defendant  is  directly 
interested  in  the  result,  without  referring  to  other  witnesses, 
individually,  where  none  of  such  other  witnesses  are  directly 
interested. — Idem, 

88.  Newly  Disoovered  Bvidenoe  —  Two  witnesses,  in  aflSdarits 

filed  in  support  of  a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  after  defendant  was  convicted  of 
rape,  testified  that  the  prosecutrix  toJd  them  the  defendant 
"had  never  done  anythina:  to  her,"  but  upon  being  cited  before 
the  court,  and  examined  orally,  with  the  prosecutrix,  it 
appeared  that  her  statements  referred  to  her  being  pregnant 
only.  Held^  not  ground  for  a  new  trial.— State  of  Iowa  t. 
Bailor,  1. 

Pleadingr— See  ante, ". 

Plea  and  Proof- See  ante,  ". 

89.  Prinoipal  and  Aooessory— The  declaration  of  Code  1878,  sec- 

tion 4814,  that  one  aiding  or  abettina:  the  commission  of  a 
public  offense  is  a  principal,  enlarges  the  scope  of  section 
J5908,  providing  that  public  officers  who  shall  convert  to  their 
own  use  money  entrusted  to  their  care  and  keeping  shall  be 
guilty  of  embezzlement;  and  therefore,  one  not  a  public 
officer,  and  who  therefore,  would  not  violate  section  8908  if  he 
took  the  money  himself,  may  commit  the  crime  of  aiding  and 
abetting  another,  who  is  such  officer.-  State  of  Iowa  v.  Ko«e, 
323. 

40.  Praotioe— i^^/'^c^n'e  Indictment- Vpon  the  discharge  of  a  jury, 

and  the  termination  of  a  criminal  trial  by  reason  of  a  defective 
indictment,  the  court  may,  in  its  discretion  re-submit  the  case 
to  the  grand  jury,  under  Code  1873,  section  4450,  when  it  wiJi 
tend  to  prevent  the  failure  of  justice.— State  of  Iowa  v.  Kim- 
ble, 19. 

41.  Same— The  court  may  in  a  criminal  trial,  when  by  an  objec- 

tion to  the  offering  of  testimony  it  is  pointed  out  that  the 
indictment  does  not  charge  a  crime  punishable  by  law,  dis- 
charge the  jury  and  end  the  trial,  under  Code  1878,  section 
4444.— /dem. 
Small  figures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 
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42.  Dehurrbr— Defendant  should  demur  to  indictment  on  the 
ground  that  it  does  not  charge  a  crime  (Code  1878,  sections 
4345, 4853),  this  not  being  one  of  the  grounds  for  which  sec- 
tion 4837  authorized  the  indictment  to  be  set  aside  on 
motion.— idem. 

48.    Rape— See  ante,  \  ",  ",  **,  «•, »».— Mentax  Capaoitit— J^yWence— 
it  was  competent  to  show  the  appearance,   condition,  and 
actions  of  the  prosecutrix  at  and  for  some  time  prior  to  the 
time  of  the  commission  of  the  offense,  to  prove  mental  capac- 
ity, by  non-expert  witnesses  —State  of  Iowa  v  McDonough.  8. 
44.       Age  of  Consent— In  a  prosecution  for  rape  upon  a  female 
child  under  the  age  of  fifteen  years,  under  Code  1873,  section 
8861,  as  amended  by  Laws  Twenty-sixth  General  Assembly, 
chapter  70,  fixing  the  age  of  consent  at  fifteen  years,  it  Is 
immaterial  that  the  prosecutrix  is  large  of  her  age,  physically 
strong,  and  of  a  romping  disposition,  as  the  defendant  was 
guilty  of  rape  whether  the  sexual  intercouse  was  against  her 
will  or  not  —State  of  Iowa  v.  Ed.  Bailor,  1. 

45«  Seduc5tion~See  aritp,  *\  ",  ^—Law  of  the  Ca«c— A  conviction  of 
the  crime  of  seduction  will  not  be  sustained,  when  the  court 
instructed  the  jury  that  the  case  rested  entirely  on  an  alleged 
promise  of  marriage,  and  that  if  the  prosecutrix  assented  to 
the  intercourse  upon  the  defendant's  promise  to  marry  her 
should  pregnancy  result  therefrom,  they  should  find  for  the 
defendant,  where  the  testimony  of  the  prosecutrix  was  that  the 
promise  of  marriage  was  conditioned  upon  her  getting  in  a 
family  way.— State  of  Iowa  v.  Reilly,  18. 

Venue -See  ante,  ". 

CROSS-EX  AMINATION-See  Evid.  *,  «. 
CROSS-PETinON-See  Pract.  »,  ". 

DAMAGES— See  Assault,^;  HianwAY,^;  Instruothns,*;  Pract. 
Sup.  Ct.  *»;  Railways,  », «. 

1.  Conversion— The  measure  of  damages  in  an  action  for  property 

converted  is,  in  the  absence  of  special  circumstances  requiring 
a  different  rule,  their  fair  market  value  at  the  time  and  place 
of  conversion,  with  interest,  and  not  their  cost  at  a  distant 
locality,  with  or  without  transportation  charges  added. — 
Gensburg  v.  Marshall  Field  &  Co  ,  599. 

2.  Same— If  it  appears  that  personal  property  converted  has  no 

market  value  at  the  place  of  conversion,  the  actual  value  may 
be  shown. — Ttlem. 

DEATH— See  Bonds,  >;  Evidence,  •>. 
DECEDENTS— See  Evid.  »•. 
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DECREE— See  Pbact.  ". 

DEDICATION— See  Highways,  «,  \  \  •,  •,  •;  Railways,  •. 

1.    Platting -The  platting  of  land  as  a  pablic  square  amoaQts  to  t 

dedioatioQ  thereof  to  pablic  use.— Moore  t.  Klepdish,  819. 
2«    Yaoation  of— Aq  owner  of  lots  abutting  on  a  pablic  square  is 
not  estopped  to  attack  the  validity  of  an  attempted  vacation bj 
another  owner,  of  the  dedication  of  the  sqnare  to  pablic  oae, 
by  sobseqaently  occupying  a  portion  of  the  square,  where  he 
supposed  that  the  attempted  yaoation  was  valid.— Idem. 
8«    Rbvocation— A  dedication  of  a  square  to  the  public  cannot  be 
revoked  without  the  joint  act  of  all  parties  interested,  incladiog 
owners  of  abutting  lots. — Idem. 
4«       Bule  Applied— Wher^  land  has  been  platted  as  a  pablic  square, 
an  instrument  executed  by  the  party  who  made  the  plat,  and 
others  whose  interests  do  not  clearly  appear,  in  which  some 
of  the  abutting  property  owners  did  not  Join,  is  inefifectaal  as 
a  vacation  of  such  square.— /(iem. 

DEEDS— See  Boundaries;  Counties,  •,  *.  •;  Fbaud;  Fraud.  Cony.*. 

Aoknowledffment  of— Forged  Demd— Becarding— The  fact 
that  a  deed  to  which  the  signature  of  a  wife  was  forged  was 
recorded,  does  not  give  one  the  right  to  rely  upon  her  execution 
of  the  instrument  when  there  is  no  pretense  that  she  acknowl* 
edged  it,  for  an  unacknowledged  deed  is  not  entitled  to  record. 
Code  (McClain*s)  section  8118.— Sherod  v.  Ewell,  258. 

DE  FACTO  OFFICER-See  Pract.  •. «,  *. 

DELIVERY— See  Contr.  »,  ". 

DEMURRER-See  Pract..  •.  «. 

DEPUTY  MARSHAL -See  Officers. 

DIRECTED  VERDICT— See  Intox.  Liq.,  «;  Pract.,  »•,  »;  Pbact. 
Sup  Ct.,  ". 

DIRECTORS— See  Corporations,  «. 

DISMISS AL-See  Pract.,  «;  Pract.  Sup,  Ct.,  ».  »;  RBMrmruB. 

DIVORCE-See  Attys..  '. 

DOWER-See  Fraud.  Conv.,  '. 

DURESS-See  Blackmail.  \  •.  \  *. 

DYING  DECLARATIONS— See  Crim.  Law,  »<>. 

ELECTION  CONTEST. 

1«  Burden  of  Proof— Where  an  oificial  count  has  been  made,  it  is 
better  evidence  of  who  was  elected  than  the  ballots,  unless  he 
who  discredits  the  count  shows  affirmatively  that  the  ballots 
have  been  preserved  with  a  care  which  precludes  the  opportunity 
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of  tampering  and  all  suspicion  of  change,  abstraction  or 
substitution.— Davenport  v.  Olerich,  194. 
2.  Rule  Applied — Ballots  cast  were  placed  in  the  custody  of  the 
auditor  until  removed  to  that  of  the  clerk  under  the  order  of 
court.  They  were  properly  protected,  except  those  from  two 
precincts*  which  were  wrapped  in  paper  and  placed  on  the 
floor  under  the  table  in  the  vault  in  the  auditor  s  office,  where, 
the  in  mites  of  the  office  did  not  at  all  times  have  them  in 
sight.  8)019  of  these  packages  were  unsealed,  and  the  seals 
of  others  were  broken.  At  one  time  three  of  the  packages 
were  mislaid;  the  vault  in  which  they  were  placed  was  left 
open,  and  many  people  had  access  thereto.  Held,  that  the 
ballots  had  not  been  so  preserved  as  to  be  competent  as  evi- 
dence for  the  purpose  of  overthrowing  the  official  count. — 
Idem. 

EMBEZZLKMENT— See  Crim.  Law.  ".  ». 

ERROR— See  Harmless  Error. 

ESTATRS— See  Adjudication,  «;  Bonds;  Evm.  ";  Exeoutiuns, 
>;  LiM.  OP  Act.  »,  *;  New  Trial.  *;  Pract.  Sup.  Ct.  «;  Refor- 
mation, ';  Setti^ements;  Taxation,  ». 

1.  Filing  Olcdms— Limitation  of  Action— Filing  and  allowance 

of  a  claim  of  a  judgment  creditor  against  the  debtor^s  estate 
gives  the  former  no  additional  right  against  the  real  estate  of 
the  decedent,  when  the  lien  of  his  judgment  thereon  has 
expired  by  statutory  limitation.— Hansen's  Empire  Fur  Fact. 
V.  Teabout,  360. 

2.  Same — Code  1873,  section  2421,  fixing  a  period  in  which  claims 

against  the  estate  of  a  deceased  person  shall  be  tiled, does  not 
apply  to  contingent  and  undetermined  claims  growing  out  of 
a  bond  given  by  decedent  to  stand  good  for  the  business  con- 
duct of  an  insurance  agent,  such  claims  arising  after  that 
period  has  expired. — Security  Fire  Insurance  Co.  v.  Hansen, 
265. 
8.  Executors  AND  Administrators— A  judgment  creditor  who 
has  tiled  his  claim  with  the  debtor*s  administrator  cannot, 
after  the  expiration  of  the  lien  of  his  judgment  upon  the  lands 
of  the  decedent,  proceed,  independently  of  the  administrator, 
to  subject  the  property  to  the  payment  of  his  judgment. — 
Idem 

4.  Insurajioe— -4ci ton  by  Adminislrator—The  administrator  of 
insured  cannot  maintain  an  action  on  a  certificate  of  insurance 
payable  to  the  legal  heirs  of  insured,  but  the  action  must  be 
brought  by  such  heirs.— Schoep  v.  Bankers  Alliance  Ins.  Co., 
854. 
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5.  Same— Tht  provisions  of  Code  1873,  sectioDS  2871, 2873,  do  not 

apply  to  the  avails  of  life  insurance  which  do  not  belong  to 
the  estate  of  the  decedent,  and  are  not  designed  to  anthorize 
the  administrator  to  collect  an  amount  dae  on  a  policy  which 
is  not  a  part  of  the  estate  but  which  belong  to  the  beneficiaries 
named  therein,  who  are  not  the  legal  representatives  of  the 
decedent.^/dem 

6.  Jorisdiotion  to  Order  Sale—An  order  directing  an  adminis- 

trator to  sell  the  real  property,  including  the  homestead,  toi»j 
claims  against  the  estate,  though  erroneous,  ia  not  void  for  want 
of  jurisdiction.— Sigmond  v.  Bebber,  481. 

ESTOPPEL-See  Adjtoicatiox,  M  Dedication.  «;  Corp.. ',  •; 
Ins..  •;  Mkchanics*  Liens.  •;  Pleading.  >.  *;  Pbact.  Sup.  Ct., 
•,  ";  Railwats,  »;  Sales,  ^ 

!•  Ditches— The  owner  of  a  city  lot  below  grade  does  not  by  acqui- 
esciug  in  the  construction  by  a  city  of  ditch  conveying  sarface 
water  over  his  premises  estop  himself  to  obstruct  the  flow  of 
the  water  in  such  ditch  by  raising  his  lot  to  grade.— City  of 
Cedar  Falls  v.  Hansen,  189. 

2.  Ijaohea — One  who  attacks  a  defective  sheriflTs  sale  more  than 
ten  years  after  it  was  made  is  guilty  of  such  laches  as  will  pre- 
vent him  from  being  heard,  in  the  absence  of  any  excuse  for 
not  sooner  bringing  bis  suit.— Hansen's  Fur  Fact.  v.  Teaboot, 
860. 

8.  Representations— Heliance  by  a  debtor  on  the  advice  of  an 
attorney  for  the  creditor,  that  a  bill  of  sale  of  personal  prop- 
erty by  the  debtor  to  the  creditor  was  sufficient  to  fully  and 
legally  transfer  the  property  to  the  creditor,  does  not  estop  the 
creditor  to  subsequently  set  up  that  the  title  to  the  property 
did  not  pass  by  such  bill  of  sale,  and  that  the  debt  was  there 
fore  unpaid,  as  the  debtor  has  no  right  to  rely  on  the  advice  of 
the  creditor's  attorney  in  such  matter.— Hartman  v.  Hoag,^- 

4.  By  Testifying— The  court  instructed  th%t  if,  on  the  trial  of 
another  cause,  plaintiff  in  this  cause,  for  the  purpose  of  enabling 
another  to  recover  against  the  d^endant  for  persoTUil  ir^^riei^ 
gave  testimony  that  he  was  the  physician  in  attendance,  and 
performed  the  services,  and  of  their  value,  thus  enabling  that 
other  to  recover  of  the  defendant  for  such  services,  he  was 
esstopped  to  recover  in  this  suit.  It  was  also  charged  that  if, 
when  plaintiff  testified  in  the  prior  case  as  to  the  value  of  his 
services,  he  added  that  he  had  a  suit  pending  against  the 
defendant  for  the  services,  aad  that  he  expected  to  collect  for 
the  services  from  the  defendant,  then  there  would  be  noeatopp^^ 
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Heldt  that  both  instructions  were  proper. —Smith  v.  C.  &N.  W. 
R'y  Co.,  147. 

5.  ^am«— Failure  of  a  physician  who  attended  an  employe  of  a 
railway  company  to  state,  while  testifying  as  a  witness  for 
such  employe  in  an  action  against  the  company,  that  he 
has  a  suit  pending  against  the  company  for  his  services,  does 
not  estop  him  from  subsequently  recoyering  from  the  com- 
pany for  such  services,  on  the  ground  that  the  employe  was 
enabled  by  his  testimony  to  recover  therefor  from  the  com- 
pany. It  was  not  the  duty  of  the  witness  to  decline  to 
answer  nor  to  inform  the  court  that  he  had  a  suit  pending 
for  such  services.— Jdfim. 

EVIDENCE— S*»e  Assault,  «. »;  Attys.  »^  Banks.  «;  Contr.  »  ^, 
";  Crim.  Law,  >«.  ".  ".  ".  »•.  »  ",  «  «;  Elect.  Contest,  \ «; 
Inst.  »;  Ins.  ",  ",  ",  «  ",  »;  Land,  and  Tenant.  »;  Libel.  \  •; 
Plea  and  Proof,  *;  Praot.  ",  »,  »<^;  Railways,  •, ',  ";  Sales, 
»;  Wills,  «. 

1*  Admission  by  Pleadings— Evidence  that  the  claim  of  plaintiff 
was,  from  its  inception,  a  debt  of  a  corporation,  in  which 
defendants  had  an  interest,  instead  of  a  debt  of  the  defendants 
themselves,  is  properly  excluded  where  defendants  admit  in 
their  answer  that  it  was  their  debt  from  its  inception.— Hart- 
man  Steel  Co.  V.  Hoag  &  Son,  269. 

Advancements— See  posty ". 

2.  Attorney  aaid  Client— Discre^fon— The  court  may,  in  its  discre- 
tion, to  show  the  character  of  the  contest  between  husband  and 
wife,  admit  her  depositions  taken  by  his  attorney  for  use  in 
resisting  her  application  to  set  cuside  a  decree  of  divorce,  in  an 
action  by  her  attorney  to  recover  the  value  of  his  services  from 
the  husband,  on  the  ground  that  they  were  necessary  for  her 
protection,  notwithstanding  that  the  defendant  offered  to  agree 
not  to  contradict  any  testimony  which  should  be  given  as  to 
the  nature  of  the  depositions,  or  as  to  the  time  spent,  or  char- 
acter of  the  labor  required  on  plaintiff's  part,  to  meet  them. — 
Clark  V.  Ellsworth,  442. 

8«  iSame— Where  the  length  of  time  spent  is  made  an  important 
element  of  recovery  in  an  action  for  legal  services,  and  the 
various  questions  examined  by  the  attorney,  and  the  several 
papers  which  he  drew,  together  with  the  facts  involved,  have 
been  detailed  by  him  at  length,  evidence  that  a  much  less  time 
than  that  which  he  claimed  to  have  spent  therein  was  reason- 
ably necessary  for  the  performance  of  the  services,  is  admissi- 
ble.— Idem. 
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.  4*  Ck>mpetexicy— See  post,  *' — Conclusions — Tostimony  that  the 
cashier  of  a  bank  stated  "that  he  felt  he  was  somewhat  negli- 
flfent  or  careless  io  the  matter,"  is  iDadmissible  in  an  action 
wherein  it  is  sought  to  charge  the  bank  with  liability  by  reason 
of  its  allesred  neflrligence  in  failing  to  apply  funds  on  deposit 
with  it  in  payment  of  a  note  sent  it  for  collection.  t>efore  snch 
funds  were  withdrawn.  Such  statem<tnts  are  incompetent,  for 
they  are  merely  his  conclusions  as  to  what  constitutes  negli- 
gence.—Metropolitan  N.  Bk.  V.  Commerc.  8.  Bak.,  682. 

Oonsideration— See  post,  >•. 

Oontraota— See  post,  ",  ",  ". 

Deolarations— See  ante,  *;  post,  ",  ". 

5.  OrosB- Bxamlnatlon-- A  witness,  having  testified  to  a  oooFer- 
tion  had  with  plaintiff's  attorney  relative  to  the  mortfi;age 
in  question,  stated  that  he  had  told  them  what  he  thought 
about  it.  On  cross-examination,  it  was  proper  to  ask  him  '*wbaV 
he  told  them.— Hartman  Steel  Co.  v.  Uoag  <&  Son,  269. 

6*  Same— A  question  asked  on  cross-examination  which  has  already 
been  answered  may  be  properly  objected  to  on  that  account.— 
Waterbury  v.  C.  M.  &  St.  P.  R'y  Co.,  82. 

Death—See  post, «. 

7.  BzolusiOQ— ^arm/e^s  cTor— The  exclusion  of  a  question  asked 

plaintiff  in  an  action  under  Code  1873,  section  1589.  to  recoyer 
a  penalty  for  selling  intoxicating  liquor  to  a  minor,  whether 
she  hal  not  stated  that  she  intended  to  get  after  defendant  for 
some  money,  or  that  she  expected  to  *'pull  his  leg,**  is  not  preju- 
dicial, even  if  erroneous.— Fielding  v.  L%  Grange,  530. 

Harmless  Brror— See  ante, '. 

Husband  and  Wife— See  po«^.  ^, 
7a.  Harmless  Brror— In  an  action  for  damages  resulting  from  an 
assault,  the  exclusion,  on  cross-examination  of  plaintiff,  of  evi- 
dence that  plaintiff  was  suffering  from  the  injury  compiaioed 
of  before  the  alleged  assault,  is  harmless  error,  where  such 
facts  are  subsequently  testified  to  by  other  witnesses.— Reiwn- 
stein  V.  Clark,  287. 

8.  Impeachment  of  Witness— Evidence  of  the  reputation  of  » 

witness  for  veracity  in  a  place  where  he  lived  aboat  a  jear 
before  he  testified  is  competent,  in  the  absence  of  proof  of  ft 
subsequent  permanent  residence  at  any  particular  place.— 
Schoep  V.  Bankers  Alliance  Insurance  Co.,  854. 

9.  Same— Plaiutiff,  in  an  action  for  malicious  assault,  who  testi- 

fied on  his  cross-examination  that  on  the  trial  of  a  criminal 
case  against  defendant,  growing  out  of  the  assault,  be  bad 
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not  refused  to  aoswer  a  question  of  defendant's  attorney  as 
to  whether  he  was  ruptured  at  the  time  of  the  alleged  assault, 
but  that  an  objection  to  the  question  was  sustained,  and  that 
he  does  not  remember  all  the  questions  that  were  asked  on 
the  criminal  trial,  cannot  be  impeached  by  reading  the 
answers  made  b7  him  on  such  trial.— Reizenstein  v.  Clark, 
287. 
10*  Declarations— Declarations  of  one  not  a  party  to  a  suit  can 
only  be  used  to  impeach  his  credibility  as  a  witness,  and 
not  as  to  substantive  proof  of  matters  in  issue. — Fielding  v. 
LaGrange,  530. 
11*  Rule  Applied — Statements  by  the  alleged  minor  when  he 

purchased  the  liquor  that  he  was  not  a  minor,  ar«  admissi- 
ble to  impeach  him  as  a  witness  in  an  action  by  a  third 
person,  under  Code.  1873.  section  1539.  to  recover  a  penalty 
for  selling  intoxicating  liquors  to  a  minor,  but  are  not  sub- 
stantive evidence  on  that  question,  and  d j  not  authorize 
its  submission  to  the  jury  in  the  absence  of  other  evidence 
thereon.  —Idem. 
12.        Destruction  of  Evidkncr— The  mere  fact  that  a  witness  for 
defendant  had  destroyed  letters,  does  not  render  her  testi- 
mony as  to  their  contents  incompetent,  it  not  being  shown 
that  they  were  destroyed  by  defendant's  procurement,  or  for 
a  fraudulent  purpose. — Clark  v.  Ellsworth,  442. 
18.    Interpretation  of  OontrEicts— The  testimony  of  parties  as  to 
how  they  understood  an  unambiguons  instrument,  is  inadmis- 
sible.—Pratt  V.  Prouty,  419. 

14.  SAMB—The  acts  of  the  parties  to  a  contract,  illustrating  their 

understanding  of  it,  may  be  shown  to  aid  the  court  in  arriv- 
ing at  a  proper  interpretation. — Idem. 
Intoxicatingr  Liquors— See  ante,  ". 

15.  Malioa— In  an  action  for  wrongful  seizure  of  goods  under  an 

execution  against  another  lirm,  testimony  by  plaintiff  that,  at 
the  time  he  bought  part  of  the  goods  from  defendant,  he  told 
its  credit  man  that  he  was  starting  business  at  N..  was  admissi- 
ble as  tending  to  show  that  defendant's  knowledge  that  the 
purchase  was  made  for  the  plaintiff,  rather  than  the  firm  of  B. 
1^  G.,  and  was  material  as  bearing  on  the  question  of  malice  in 
making  the  levy.— Gensburg  v.  Marshall  Field  &  Co.,  599. 
Parent  emd  Ohild— See  post.  ". 

16.  Parol  Bvidence 'Parol  evidence  is  admissible  to  show  that  a 

note  from  a  child  to  his  father,  which  is  still  held  by  the  latter, 
was  given  as  a  mere  receipt  for  an  advancement  previously 
made  to  the  maker,  under  Code  1873,  section  2114,  providing 
Small  figures  refer  to  subilvUloos  of  Index.    The  otheri  to  page  of  report. 
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that  the  want  of  consideration  for  the  frritten  contract  maybe 
shown  as  a  defense,  except  as  to  negotiable  paper  traosfernd 
in  good  faith  and  for  a  yaluabie  consideratioa  before  matarit?.- 
Marsh  v.  Chown,  556. 

17.  Parol  Variance— A  contemporaneous  verbal  agreement  that 

the  vendor  will  procure  and  have  recorded  a  patent  for  the 
unpatented  portion  of  the  land,  within  sixty  days  from  the  date 
of  the  contract,  is  inadmissible,  where  the  written  contract 
simply  requires  the  vendor  to  furnish  a  good  abstract  and  war- 
ranty deed.— Younie,  Brown  &  Martin  v.  Walrod,  475. 

18.  Trusts— An  express  trust  in  real  (property  caanot  be  estab- 

lished by  oral  evidence.— Keller  v.  Strong.  585. 

19.  Personal  Transaction -Under  Code  1873,  section  8639,  pro?id- 

ing  that  no  party  to  any  action  shall  be  examined  as  a  witness 
in  regard  to  any  communication  between  him  and  a  person 
who  is  dead  at  the  commencement  of  the  examination,  against 
the  survivor  of  such  deceased  person,  the  plaintiff  in  an  action 
for  personal  injuries  against  the  members  of  a  partnership  is 
incompetent  to  testify  to  a  conversation  with  one  of  the  part- 
ners who  dies  before  the  trial,  although  his  personal  represeDta- 
tive  is  not  substituted  as  a  party  to  the  action  — Saiyers  ^ 
Monroe,  74. 

PleiMiing— See  ante,  K 

20.  Practice— Evidence  of  a  conversation  between  the  parties  to 

the  action  is  properly  stricken  out  where  the  witness  fails  to 
fix  the  time  and  shows  by  his  evidence  that  the  conversation 
related  to  another  matter  than  that  involved  in  the  suit- 
Trimble  v.  Tantlinger,  065. 

21.  Presumption  of  Death— Undisputed  evidence  that  a  man  has 

been  absent  from  home  and  unheard  from  for  seventeen  years, 
although  his  family  have  continued  to  reside  in  the  same  place, 
will  warrant  the  conclusion  that  he  is  dead;  and  his  wife  is 
entitled  to  dower  in  his  lands. —Sherod  v.  Ewell,  253 

22.  Principal  end  Agent— See  an<«.  *;  pos<,*'—Lietters  in  reference 

to  the  transfer  of  a  policy  of  fire  insurance  written  by  an  a^ent 

to  the  company,  which  notify  it  of  the  facts  and  form  the 

basis  of  its  communications  to  him,  are  admissible  in  evidence.  - 

Medearis  v.  Anchor  Mut.  F.  ins.  Co  ,  88. 

28.       S  AME  —Evidence  of  a  conversation  between  the  insured  and  an 

agent  who  acted  as  the  medium  of  communication  between 

the    insurance    company   and  the   insured,  is  admissible, 

although  he  was  only  a  soliciting  agent  with  authojity  U^ 

organize  certain  counties  and  look  after  local  agents  -/^"» 
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24.  Samb— Testimony  giyea  by  the  insured  in  an  action  brought 

upon  a  fire  insurance  policy,  that  after  a  conversation  with 
the  company's  agent  he  believed  that  he  was  insured  in 
defendant  company,  is  harmless  error  where  the  liability  is 
fixed  by  an  estoppel,  resting  upon  undisputed  testimony.— 
Idem. 

25.  Privilegfed   Oommunioatiaa  — -  Husband  and   Wife  —  Where 

defendant  demanded  of  a  husband  a  mortgage  on  his  wife's 
homestead,  which  was  in  his  wife's  name,  claiming  that  he 
was  a  defaulter,  and  threatening  criminal  prosecution  unless 
he  gave  the  mortgage,  evidence  of  the  conversation  between 
husband  and  wife,  when  he  told  her  of  such  interview,  was 
admissible,  in  an  action  by  them  for  possession  of  the  mort- 
gage, on  the  ground  of  duress,  and  admission  of  such  evidence 
did  not  contravene  Code  1873,  section  8642,  forbidding  husband 
and  wife  divulging  confidential  communications  made  by  one 
to  the  other.— Giddings  v.  Iowa  Savings  Bank,  676. 

26.  Remoteness  -Evidence  that  it  was  more  expensive  to  ship  law 

books  by  mail  than  by  express,  and  that  plaintiff  had  received 
no  law  books  by  express,  is  too  remote  to  show  that  plaintiff 
had  not  received  law  books  by  mail  —Names  v.  Union  Ins. 
Co.,  612. 
Reputation— See  ante, ». 

27.  Res  GestsB  -A  statement  by  an  agent  that  his  principal  had 

been  negligent,  made  after  the  settlement  had  been  effected 
which  constituted  the  alleged  negligence  is  not  a  part  of  the 
res  7C/J/CB. —Metropolitan  National  Bank  v.  Commercial  Sav- 
ings Bank,  682. 

Trusts— See  ante,  ". 

^Witness -See  ante, «,  '»,  ",  ",  ". 
EXCEPTIONS -See  Pract.  Sup.  Ct  ", ",  »•,  «». 

EXECUTIONS-See  Judgments,  •. 

1.  Against  D kcedkst— Jar isdicUori^Since  under  McOlain's  Code 

section  4321,  none  but  the  court  which  rendered  a  judgment 
can  award  execution  against  one  deceased  after  its  rendition, 
the  judgment  creditor  cannot  enforce  payment  of  the  judg- 
ment  out  of  the  deceased's  real  estate  in  a  county  other  than 
that  in  which  the  judgment  was  rendered.— Hansen's  Empire 
Fur  Fact,  v  Teabout,  869. 

2.  Attack  on   Sale— .Sa5p^'red  Judgment   Lien — Since   a    junior 

judgment  creditor  has  no  right  to  redeem  from  an  execution 
sale  after  ten  years  from  the  date  of  his  judgment,  an  action  by 
him,  after  ten  years  have  expired,  to  subject  real  estate  to  the 
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payment  of  bis  judgment,  and  to  redeem  from  execution  sal» 
because  of  defects  therein,  is  barred. — Idem. 

EXKCUTOKS-See  Estates;  Taxation,*. 

EXEMPTIONS— See  Land,  and  Tenant,  \  »a 

EXPERTS -See  Attvs.  ",  ".  ",  ";  Ckim.  Law,  «. 

EXTENSION-See  Payment,  \ «. 

EX  rORTlO  V— See  Ckim  L  vw,  »  ";  Instr  K 

EXTRADITION. 

1.  One  extradited  under  an  information  containing  a  single  count 

may  be  prosecuted  under  an  indictment  charging  the  same 
offenses  in  different  counts,  presenting  different  ways  in  which 
the  offense  was  committed.— State  of  Iowa  v.  Kowe,  833. 

2.  Inkokmation  and  Indictment  — The   treaty    of   the  United 

States  with  Mexico  provides  for  the  surrender  of  persons  "^to 
justice  *  *  ♦  who  being  accused  of  the  crimen  enumerated," 
etc.  Ht^id.  that  such  provision  means  that  he  is  to  be  accused 
in  due  form  of  law,  and  lience  it  applies  to  one  who  is  accused 
on  information,  as  well  as  one  charged  by  indictment,  since  an 
information  is  one  of  the  forms  of  accusation  prescribed  by 
statute.— /rfern. 

F  \LSE  PRETENSES— See  Contr.  ";  Ckim.  Law,  ». 

FALSE  REPRESENTATIONS -See  Estoppel,'. 

FEDERAL  COURTS-See  Removal  or  Causes. 

FEES -See  Conpr  «♦,  ".  «  «,  «.  »  »  ". 

FENCES. 

1.  FfiNCB  ViKWKRS -Under  Code  1873,  section  1490,  authorizing 

hedges  as  partition  fences,  but  making  no  provision  as  to 
trimming  them,  the  owner  thereof  is  not  liable  to  the  adjoin- 
ing owner  for  allowing  them  to  grow  so  that  his  land  is  shaded 
and  encroached  on  thereby.  It  is  a  clear  case  of  damnum 
absque  injuria,— Kinney  v.  Kinney,  708. 

2.  Faktition  FBNCE—5(Brf£/es -Neglect  of  an  adjoining  owner  to 

trim  a  hedge  fence  standing  on  part  of  the  division  line,  is 
not,  within  Code  1873,  section  1490,  providing  that  if  any  party 
neglect  to  *repair  or  rebuild"  a  partition  fence,  the  aggrieved 
party  may,  appeal  to  the  fence  viewers,  and  if  they  determine 
the  fence  is  **insufiicient,"  they  shall  signify  it  in  writing  to 
the]delinquent  owner  and  direct  him]to  repair  or  rebuild  —Idem* 
FILING —See  Gen'l.  Assignmej^t,  \  ». 

FIXTURES. 

Real  and  Chattel  PROPEKTr—Con^rocte— Machinery  of  suco 
character  that,  when  installed  in  a  building  prepared  for  it»« 
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would  become  a  part  of  such  structure,  remained  a  chattel 
until  accepted  by  the  purchaser,  where  sold  on  approval.— 
Frey-Sheckler  Ck).  v.  Iowa  Brick  Co  ,  494. 

FORECLOSURE-See  Mtgs  »,  *,  ^  '. 

F<  )RFEITURE— See  Contr.  ";  Ins.  ";  Release;  Sales,  *, »,  •.  Tender,  \ 

FORMER  ADJUDICA.TLON— See  Adjudication,  K 

FORGERY— See  Deeds. 

FORMER  JEOPARDY—See  Grim.  Law,  »', »«. 

FR  Alio — GoRP. ';  Counties,*.  *;  Lim.  op  Act.  «;  Mtgs.  •;Pract. Sup, 
Ct.  •;  Sales,  ';  Warranty. 
Setting  Deed  Aside— A  widow  made  deed  to  F.  Part  of  the 
land  belonged  to  a  minor  and  a  bond  was  given  that  the  minor 
should  deed  upon  attaining  majority.  The  land  passed  to  M 
and  the  bond  was  acquired  by  plaintiff.  When  the  minor 
attained  majority  she  desired  not  only  to  relieve  the  makers  of 
the  bond  from  liability,  but,  as  well,  to  perfect  the  title  of  M, 
to  whom  the  land  had  passed.  Plaintiff  fraudulently  induced 
her  to  make  deed  to  him,  representing  that  by  so  doing  she 
would  quiet  the  title  of  M.  Held,  the  deed  should  be  set 
aside  —Spurrier  v.  McClintock,  79. 

FRAUDULENT  COWEYANCE-SeeMTGs.-;  Pract."  ". 

1.  DowKR—Qifts—An  indebtedness  from  a  husband  to  his  wife, 

will  sustain  a  chattel  mortgage  by  the  former  to  the  latter,  as 
against  his  creditors,  notwithstanding  that  the  indebtedness 
arose  from  a  loan  to  him  of  money  which  she  exacted  from 
him  as  a  condition  of  her  executing  a  conveyance  of  her  home* 
stead,  and  which  he  consented  to  ^llow  her  at  a  time  when  he 
could  make  a  valid  gift  to  her.— Garner  v.  Fry,  515. 

2.  Deeds  as  Mortgrafife—O'orwirfem^iow— Inadequacy  of  consider- 

ation for  a  deed  is  not  material  on  the  question  of  fraud  as 
against  the  grantor's  creditors  where  the  deed,  though  absolute 
on  its  face,  was  intended  as  a  mortgage.— Cathc art  v.  Grieve, 
880. 

3.  Evidence— Shortly  before  judgment  was  obtained  against  him, 

an  insolvent  debtor  deeded  land  to  his  uncle,  who  lived  at  a 
remote  distance,  for  an  adequate  consideration,  and  at  the 
same  time  he  leased  the  land  of  his  uncle  at  a  fair  rental,  and 
the  deed  and  lease  were  recorded  together.  The  grantor 
occupied  the  land  under  the  lease  the  succeeding  year.  The 
deed,  though  absolute  in  form,  was  in  fact  a  mortgage,  and  the 
rent  reserved  in  the  lease  was  intended  as  additional  security. 
At  about  the  same  time,  the  grantor  mortgaged  all  his  property 
to  other  creditors,  including  a  chattel  mortgage  to  his  uncle* 
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The  uncle  knew  only,  of  the  indebtedness  to  others,  recited  in 
the  instruments  made  to  him.  No  concealment  was  made  of 
the  deed's  being  a  mortgage,  and,  when  questioned,  the  parties 
declared  it  to  be  a  mortgage  HeM,  that  the  conveyance  was 
not  fraudulent  as  to  the  judgment  creditor.— /dew. 

4.  Badges— Mere  relationship  betvieenthe  parties  to  a  transfer 

is  not  a  badge  of  fraud  as  against  creditors,  which  calls  for 
ex  planation.— /dcm. 

5.  Failure  to  Rkcord— The  withholding  a  chattel  mortgage  from 

the  record  in  pursuance  of  an  agreement  to  that  effect,  does 
not  affect  its  validity  as  to  pre  existing  creditors.— Gamer  t. 
Fry,  515. 

6.  RifiThts  of  Creditors— A  creditor  has  the  right  to  secure  him- 

self, though  he  knows  that  in  so  doing  he  will  delay  other 
creditors  in  the  collection  of  their  claims,  unless  he  partici- 
pates in  a  fraudulent  intent  by  the  debtor  — Idem. 

7.  Seoret  Trust— /?e»^a/— The  execution  of  a  lease,  by  a  grantee 

to  the  grantor,  is  not  a  badge  of  fraud  as  against  the  grantor's 
creditors,  when  the  lease  containing  such  reservation  is  duly 
recorded- -/rfem. 

GENERAL  ASSIGN  ME  NT-See  Pract.  i. 

1.  PDingr  Ol€dms  —  A  verified  notice  filed  with  an  assignee  in 

insolvency,  that  one  is  the  owner  of  a  chattel  mortgage  on  the 
property  assigned,  giving  date,  amount,  and  rate  of  interest, 
describing  the  notes  secured  by  the  mortgage,  and  stating  that 
the  entire  amount  is  due  and  unpaid,  amounts  to  a  claim,  under 
Code  1873.  section  2120,  requiring  the  facts  to  be  fully  stated 
and  verified— Garner  v.  Fry,  516. 

2.  OFrioNAL  Claim  by  Moktgaoee  — The  court  having  power  to 

protect  all  liens  and  priorities  by  appropriate  orders  in  the  dis- 
tribution of  money  derived  from  the  sale  of  an  assignee's 
property    it  is  optional  with  the  mortgagee  whether  he  wii] 
accept  such  protection  or  enforce  his  lien.  —Idem 
S.        Waiv^r—X  chattel  mortgagee  who  presents  her  claim  to  an 
assignee  for  creditors  of  a  mortgagor,  and  allows  the  mort- 
gaged property  to  remain  with  the  assignee  for  over  two 
years,  and  a  portion  of  it  to  be  sold  by  him  under  the  direc- 
tion of  the  court  waives  her  right  to  foreclose,  and  must 
look  to  the  assignee  and  the  courts  to  protect  her  preference 
by  virtue  of  the  lien  of  her  mortgage. — Fdetn. 
GIFTS~See  Fkaud.  Conv.  K 
GRADES— Estoppel,  M  Waters,*. 
GRAND  JURY— See  Pkact.  Sup.  Ct.  ♦<>. 
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GUARANTY— See  Contb.  »•. 

HARMLESS  ERROR— See  Crim.  Law,  »♦,  ".  «;  EviD.  \  ^a;  Pract. 

Sup.  Ct.  ",  «  «,  «  »,  *»;  Salyers  v.  Monroe,  at  pp.  78,  79. 
HEIRS— See  Estates,  *,  •. 

HIGH  WA  YS-See  MuNic.  Corp  ;  Railways,  «,  *», ". 

1.  Damagre8—06«<rwc<ion— The  rule  that  one  cannot  recover  dam- 

ages for  obstruction  of  his  right  of  way.  If  by  the  use  of 
ordinary  diligence  and  effort  he  could  have  removed  the 
obstruction  at  a  moderate  expense,  does  not  apply  where  the 
obstruction  to  right  of  way  is  a  low  bridge  in  a  county  high- 
way, as  any  attempt  to  remove  the  obstruction  in  such  a  case 
would  constitute  a  trespass.— Agne  v.  Seitsinger,  482. 

2.  Dedication— Wt€s  and  Towns—hand  uninclosed  by  a  railroad 

company  and  made  use  of  for  over  twenty  years  with  adjacent 
land  for  a  public  highway  upon  which  a  town  has  expended 
money  and  labor,  will  be  held  to  have  been  dedicated  to,  and 
accepted  by  it,  unless  a  formal  acceptance  of  the  strip  is 
required  by  law.— B.,  C.  R.  &  N.  R'y  Co.  v.  Columbus  Junc- 
tion, 110. 
8«       Presokiption  and  Adverse  Possbsston— A  town  will  acquire 
title  by  prescription  and  adverse  possession  to  a  strip  of  land 
forming  part  of  the  right  of  way  of  a  railroad  company,  but 
left  uninclosed  for  many  years,  and  which  has  been  taken 
into  a  public  highway  and  used  and  improved  as  such,  where 
the   property   was  originally  entered  upon  under    agree- 
ment with  one  purporting  to  represent  the  company,  that  it 
would  dedicate  the  strip  for  road  purposes.— /dem. 

4.  Same— Such  statutes,  being  intended  to  protect  cities  from 

liability  being  imposed  upon  them  from  land  owners  in  ded- 
icating streets  irrespective  of  necessity  therefor,  does  not 
prohibit  the  city  from  acquiring  title  to  streets  in  some  other 
way  than  by  a  dedication,  and  an  acceptance  by  ordinance, 
as  by  purchase  or  prescription— /dcm. 

5.  Conslruction  of  StcUuter—'Vhe  provision  of  Code  1878,  section 

527,  which  requires  that  a  dedication  of  land  to  public  use 
can  be  acquired  and  confirmed  only  by  special  ordinances 
passed  for  the  purpose,  does  not  apply  to  towns,  but  to  cities, 
only.— /cicm. 

6.  Bvidence— Jury  QuBSTiON—2>cdtcaaon— Evidence  of  the  exe- 

cution of  an  instrument  giving,  or  offering  to  give,  a  right  of 
way  for  a  highway,  that  it  was  received  and  filed  by  the  county 
judge,  and  that  thereafter  a  highway  was  established  over  the 
loctis  in  quo  at  a  time  when  the  jurisdiction  to  establish  highways 
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was  in  the  county  court,  is  sufficient  to  require  the  submisaoo 
to  the  jury  of  the  question  as  to  the  grant  of  the  highway  and 
the  acceptance  thereof  by  the  public— Agne  v.  Seitsinger, 
489. 

7.  Reservation  in  Grant— A  reservation  in  a  grant  of  land  for  a 

highway,  of  the  right  to  attach  fences  to  a  bridge  to  be  erected 
oyer  a  ravine,  implies  the  right  to  have  a  cattle- way  under  tbe 
bridge,  where  the  highway  and  bridge  divide  a  pasture,  and 
without  such  a  way  would  cut  off  the  access  of  the  cattle  to  a 
supply  of  water.— /cifw. 

8.  Sam K— One  who  gave  a  right  of  way  for  a  highway,  reseryiDjf 

to  himself  certain  privileges,  may  recover  for  a  denial  of 
such  privileges,  whether  his  act  of  givioK  was  a  grant  or  a 
dedication. — Idtm,     . 

9.  Same — A  person  has  a  right  to  have  bis  cattle  pass  under  anew 

t^ridge  erected  in  tbe  place  of  one  that  bad  been  washed 
away,  where  he  had  had  such  right  as  to  the  old  bridge.— 
Idem. 

HOMESTEADS— See  Contr.  »;  Estates.  •. 

!•    Abandonment— The  formation  of  a  purpose  by  tbe  owner  of  a 
homestead  to  sell  the  land  and  invest  tbe  proceeds  in  another 
home,  does  not  operate  as  an  abandoment  of  the  homestead, 
under  Code,  section  2000,  permitting  the  owner  to  do  to,  aod 
also  entitling  him  to  a  reasonable  time  within  which  to  acoom- 
plish  such  object.— Robinson  v.  Charleton,  V96. 
2.        Rule  Applied— In  an  action  to  set  aside  a  sheriff^s  saleoo  the 
ground  that  the  land  sold  was  a   homestead  and  exempt, 
the  evidence   showed   that  plaintiff  purchased  tbe  land  io 
1887,  and  occupied  it  as  a  home  until  December  10. 1890.  when 
he  moved  to  another  place  to  educate  his  children,  intending 
to  return  to  the  homestead,  which  intention  he  retained  until 
the  death  of    his  son,  in  September,  1898.     Thereafter  he 
thought  it  desirable  to  sell  the  homestead  and  invest  the  pro- 
ceeds in  another  home,  though  it  is  doubtful  whether  this 
conclusion  was  reached   before  or  after  the  sheriff's  sale, 
December  29.  1893.     Held,  that  under  Code,  section  2000. 
plaintiff  was  entitled  to  a  reasonable  time,  after  conclodjog 
to  sell  the  homestead,  to  accomplish  it,  and  that  in  this  case 
such  reasonable  time  had  not  elapsed,  aud  the  sheriff's  sale 
was  void— /dcm. 
8.    Same — That  the  owner  of  a  farm,  which  has  been  occupied  as 
a  homestead,  talked  about  exchanging  the  farm,  or  said  he 
was  not  built  for  farming,  or  told  what  he  considered  tbe 
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land  worth,  doea  not  of  itself  show  a  parpose  to  abandon  the 
homestead. — Idem, 

4.  SAME^The  mere  fact  that  the  owner  of  a  homestead,  who  is 

temporarily  absent  therefrom,  with  the  intention  of  return- 
ing, votes  at  the  place  where  he  temporarily  resides,  is  not 
of  itself  conclusive  of  an  intention  to  abandon  the  home- 
stead, though  it  is  strong  evidence  of  abandonment. — Idem. 

5.  Burden  of  Proof— -The  burden  of  showing  the  abandonment 

of  a  homestead  after  the  homestead  character  has  once 
been  established,  i*ests  upon  the  one  who  seeks  to  subject 
land  to  a  judgment  in  his  favor,  and  where  the  debt  for 
which  the  judgment  is  rendered  is  contracted  while  the 
land  was  occupied  as  a  homestead,  so  that  no  credit  was 
extended  on  the  faith  of  its  being  subject  to  the  payment 
of  debts,  the  evidence  of  abandonment  should  be  more  sat- 
isfactory — Idem, 

HUSBAND  AND  WIFE- See  Att*y8.  ». «. ';  Blackmail,  \  «, «;  Bona 
Fide;  Contr.",  ";  Fraud.  Conv.  ';  Intox.  Liq.  ••;  Sales,  *. 

HrPOTHETlCAL  QUESTIONS— See  AttTs,  '«. 

ICE— See  Railways.  ",  ". 

IMPEACHMENT— See  Evid.  «,  •,  »^  ";  Judgments,  »,  \  »;  Pract.  Sup. 
Ct.**. 

IMPROVEMENTS-See  Land,  and  Tenant,  *. 

INCEST— See  Pract.  Sup.  Ct.  «. 

INCLUDED  OFFENSES-See  Crim.  Law,  ",  »  »>. 

INCONSISTENT  CLAIMS-See  Contr  ». 

INDICTMENT— See  Crim.  Law,  »,  », ««,  ",  «,  «  *K  «;  Extradition,*. 

INDORSEMENT— See  Ins.  \  «. 

INFORMATION— See  CoNSTR. »;  Extradition,  \  «. 

INJONCTIONS— See  Intox.  Liq.  »,  *,  •;  Pract.  »•. 

1.  After  Appeal— Under  Code  1878.  section  8889,  providing  that 

an  injunction  affecting  the  subject-matter  of  an  action  can  be 
granted  only  by  the  court  before  which  it  is  pending,  an  injunc- 
tion restraining  the  taking  possession  of  land  in  dispute,  after 
an  appeal  has  been  taken,  can  be  granted  only  by  the  appellate 
court.— Hyatt  v.  Clever,  888. 

2.  Tax  Sale— An  injunction  to  restrain  the  sale  of  town  lots  for 

taxes  will  not  be  granted  although  the  plaintiff  claims  to  have 
paid  assessments  upon  the  property,  where  the  location  of  the 
town  plat  cannot  be  exactly  fixed,  except  that  it  was  laid  out 
on  the  southwest  quarter  section  claimed  by  the  plaintiff,  and 
third  persons  are  in  possession  of  some  parts  of  the  village 
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plat,  but  the  character  of  their  possession  does  not  appear.- 

Broderick  v.  Allamakee  County,  750. 
8.        Evidence-'In  an  action  to  enjoin  defendants  from  aeWing  prop- 
erty at  tax  sale,  when  the  land  is  shown  to  be  occapied  by 
others  in  conjunction  with  the  plaintiff,  the  latter  is  put  upon 
proof  of  his  legal  title. — Idem, 

INSTRUCTIONS— See  Blackmail,*;  Cbim.  Law.  '.»,«»» 
".  ".  •».  ••,  ".  *»;  INTOX.  LiQS.  •. ',  •.  •.  »  ";  Pract.  «;  Pract. 
Sup.  Ct.  ".  «•;  Railways,  «,  ». 

1.  Oharaoter  and  Deffree  of  Bvidenoe— It  is  improper  to  chtrxe 
the  jury  that  the  intent  with  which  an  act  was  committed 
"must  be  strictly  proven."  It  is  misleadinfi^,  since  dream- 
stantial  evidence  is  often  sufficient  for  the  purpose.— State  of 
Iowa  V.  Oebolt,  106. 

8«  Oollatinfir  Facts— An  instruction  is  not  objectionable  for  col- 
lating facts  instead  of  charging  separately  on  each  point  and 
stating  the  rule  of  law  applicable  thereto,  when  the  method 
adopted  is  calculated  to  better  bring  the  case  within  the  com- 
prehension of  the  jury.— Medearis  v.  Anchor  Mut.  F.  Ins.  Co.,  88. 

8.  Oonflict— An  instruction  authorizing  the  jury  to  consider,  for 
the  purpose  of  determining  whether  a  physician  employed  bj 
defendants  to  attend  an  injured  employe  had  apparent  author- 
ity to  employ  plaintiff  to  assist  him,  the  facts  that  the  physician 
said  to  plaintiff  that  the  company  would  pay  him  for  his  ser- 
vices and  that  he  was  only  to  assist  the  company's  physiciao, 
who  was  to  remain  in  charge  of  the  case,  and  that  plaintiff  was 
to  report  the  condition  of  the  patient  to  the  company's  pbjs- 
cian,  and  to  make  such  reports  and  have  the  free  use  of  the 
telegraph  service  of  the  company,  is  improper  and  irreconcil- 
able with  another  instruction  correctly  stating  as  the  law  that, 
*'none  of  the  declarations  or  statements*'  of,  the  company's 
physician  to  plaintiff  can  be  considered  by  the  jury  as  aoj 
evidence  that  he  had  any  authority  to  employ  plaintiff.— Smith 
V.  C.  &  N.  W.  R'y  Co.,  147. 

4.  Oonstrued— In  a  proceeding  for  the  probate  of  a  will  an  instruc- 
tion to  the  jury  that  if  the  testator  did  not  adopt  the  signature 
to  the  instrument  as  his  own  after  his  name  was  signed  for 
him,  it  will  be  *'proper"  to  find  that  it  is  not  his  will,  is  not 
objectionable  as  leaving  the  nature  of  the  finding  upon  sach 
facts  discretionary  with  the  jury,  where,  in  view  of  preceding 
instructions,  the  word  could  only  have  been  understood  in  the 
sense  that  it  was  the  right  or  duty  of  the  jury,  under  soch 
facts,  to  find  there  was  no  will. — In  re  Estate  of  Allison,  130. 
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5.  Bzemplary  Dataaffes— An  iostraction  in  an  action  for  assault 

that  the  jary  may  award  exemplary  damages  if  they  find  the 
assault  was  malicious,  and  that  the  amount  thereof  rested 
solely  in  the  discretion  of  the  jury,  is  proper,  although  the 
verdict  might  be  reversed  as  excessive.— Reizenstein  v.  Clark, 
887. 

6.  RequestinfiT  Instruotions— In  an  action  for  malicious  assault, 

failure,  in  an  instruction,  to  define  ''malice,**  or  to  state  that 
the  burden  of  proving  it  is  on  plaintiff,  is  not  error,  where  no 
such  instruction  was  asked  by  defendant. — Reizenstein  v. 
Clark,  287. 

IXSUR  ANCE— See  Estates,*,*;  Evid.  «  ",  «,  «•;  Pbact.  ". 

1.  Additional  Premium— An  insurttuce  company  is  liable  upon  a 

policy  of  lire  insurance  forwarded  to  it  by  its  agent,  to  be 
indorsed  with  its  consent  to  a  transfer  of  the  policy,  when  an 
additional  premium  was  demanded  and  paid  to  the  agent, 
although  the  following  day  the  property  was  destroyed  by  tire, 
and  before  an  indorsement  by  the  company. — Medearis  v. 
Anchor  Mut.  F.  los.  Co.  88. 

2.  Estoppel— Where  an  insurer  had  written  its  agent  that  it 

could  not  approve  an  assignment  of  a  policy  to  the  purchaser 
of  the  insured  property,  unless  he  agreed  to  an  advanced 
rate,  and  instructed  him  to  secure  a  new  note  for  the  rate  as 
advanced,  return  same,  together  with  policy,  when,  if  found 
satisfactory,  consent  to  the  assignment  of  the  policy  would 
be   indorsed   thereon,    and    the    agent    had  procured    the 
advanced  rate  and  followed  such  instructions,  it  is  estopped 
to  take  advantage  of  the  provisions  of  a  policy  renderiDg  it 
void  where  the  legal  title  to  the  property  was  changed,  and 
that  an  agent  could  not  waive  any  of  the  conditions  of  the 
policy. — Idem, 
8.    Appraisement— See  posty^-^Condition  Precedeni^Au.  appraise- 
ment and  award  is  a  prerequisite  to  the  maintenance  of  an  action 
on  an  Insurance  policy  unless  such  appraisement  is  waived  or 
submission  and  award  prevented  by  the  company,  where  the 
policy  provides  that  the  ascertainments  and  estimates  shall  be 
made  by  the  parties,  or  if  they  differ,  by  the  appraisers,  and 
that  the  loss  shall  not  be  payable  until  sixty  days  after  the 
award  of  the  appraisers  has  been  rendered.— Dee  &  Sons  v. 
Key  City  Fire  los.  Co.,  167. 
4.        SxyiE— Right  of  Assured  to  Appraisement^ An  insured  has  the 
right  to  insist  that  if  an  appraisement  of  the  amount  of  dam- 
ages provided  for  by  the  policy  is  made  it  shall  embrace  all 
property  claimed  by  him  to  be  covered  by  the  policy,  although 
the  company  denies  that  it  is  so  covered.— /dcm. 
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Assessment— See  post,  \  •. 
6«    Notice  of— A  mutual  insurance  company  orfj^anized  under  AoU 
Sixteenth  General  Assembly,  chapter  108,  expressly  prohibitiDg 
such  companies  from  receiving  premiums  or  making:  diyidends, 
is  not  within  Acts  Eighteenth  General  Assembly,  chapter  210, 
section  1,  providing  that  in  every  instance  where  a  fire  infor- 
ance  company  takes  a  note  for  the  '*  premium"  of  any  policy, 
such  company  shall  not  declare  the  policy  forfeited  or  sua* 
pended  for  non-payment  of  the  note,  without  first  giving  a  pre- 
scribed notice.     Hence,  the  failure  on  part  of  such  mutual 
company  to  give  notice  which  conforms  to  such  statutes  is  not 
material. *-Beeman  v.  Farmers  P.  Mut.  Ins.  Asso.  83. 
6*       Mew  Contract — Notice  of  assessments  not  having  been  mailed 
within  the  time  after  their  date  required  by  by-laws,  and  nut 
having  allowed  the  insured  the  full  time  he  was  entitled  to 
in  which  to  make  payment,  and  the  payments  made  after tbe 
time  they  were  due  having  been  retained,  the  provision  in 
the  receipts  that  they  were  given  and  accepted  on  condition 
that  assured  was  in  as  good  health  as  when  received  as  a 
member  of  the  association  (which  conditional  receipt  was  not 
authorized  by  the  by-laws  or  otherwise,  except  that  it  was 
examined  and  approved  by  the  board  of  directors,  but  with- 
out record  of  their  action),  cannot  be  asserted  to  defeat  recoF- 
ery  on  the  certificate  of  insurance. — Pray  v.  Life  Indemnity 
and  Security  Co.,  114. 
?•    Payment  of  Interkst— A  life  insurance  company  will  not  be 
required  to  collect  and  pay  over  interest  on  a  death  claim  where 
the  contract  of  insurance  entitles  the  beneficiary  to  "the  net 
proceeds  of  one  full  assessment  at  schedule  rates'*  and  there  is 
no  provision  in  the  schedule  for  assessment  for  the  payment  of 
interest,  but  simply  for  a  specific  sum  for  each  death,  according 
to  the  age  of  the  person  assessed.— /clem. 
8.    Waivee— The  reception  by  a  mutual  insurance  company,  after 
a  loss  of  part  of  the  property  insured,  of  an  assessment  which 
had  become  payable  before  the  loss  occurred,  does  not  waives 
forfeiture  of  the  policy  for  non-payment  of  such  assessment, 
under  a  provision  of  the  policy  that  it  shall  be  null  and  void  in 
case  of  non-payment  within  a  specified  time  "until*'  tbe  assess- 
ment is  paid;  as  the  insured  had  the  right  to  make  the  payment 
at  any  time,  and  the  company  was  bound  to  accept  it,  torevire 
the  policy  for  tlie  remaining  time,  as  to  the  other  property.— 
Beeman  v.  Farmers  P.  Mut.  los.  Asso.,  83. 
9*        Same—A  second  assessment  by  a  mutual  insurance  company 
after  a  failure  of  a  member  to  pay  a  prior  assessment  within 
the  time  required  by  a  provision  of  the  policy,  that  if  any 
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member  fails  to  pay  bis  assessment  witbio  a  specified  time 
after  receiving  notice  tbereof  his  insurance  sbail  be  null  and 
void  until  such  assessments  are  paid,  does  not  estop  it  to 
claim  tbat  it  is  not  liable  on  the  policy  because  of  the  failure 
to  pay  the  prior  assessment. — Idem. 

10*  Ascd^nment— Practice— A  life  insurance  association  against 
which  a  beneficiary  has  recovered  judgment  cannot  ask  to  be 
protected  against  an  assignment  of  a  portion  of  the  claim  made 
by  the  plaintiff  when  the  assignee,  although  testifying  as  a 
witness,  did  not  claim  an  interest  in  the  case  and  it  does  not 
appear  that  the  company  is  liable  to  him,  though  it  is  notified 
by  the  beneficiary  that  she  has  borrowed  of  the  assignee  and 
is  directed  by  her  to  charge  the  amount  against  the  policy  and 
retain  it  for  the  lender.— Pray  v.  Life  Indemnity  &  Security 
Co.,  114. 

11.  OoDOurrent— Fraud—A n  insurance  company  cannot  complain 

in  an  action  upon  a  policy  issued  by  it,  that  one  whose  prop- 
erty has  been  destroyed  by  fire,  placed  additional  insurance 
upon  it  with  another  company,  and  at  the  time  of  his  applica- 
tion therefor,  stated  that  the  property  was  not  insured,  where 
there  was  no  limitation  in  defendant'  policy  as  to  concurrent 
insurance,  since  such  misrepresentation  was  not  a  fraud  upon 
the  defendant.— Names  v.  Union  Ins  Co  ,  612. 

Deolarations -See  post,  *♦,  *>. 

Estoppel— See  ante,  *, 

12.  Bvidence— Offer  of  Proof  of  Loss— That  the  proof  of  loss 

was  offered  in  evidence  in  an  action  upon  an  insurance  policy, 
both  for  the  purpose  of  showing  that  it  was  made  and  as  tend- 
ing to  show  what  articles  were  lost,  and  their  value,  is  not 
prejudicial  to  the  defendant  company.— /dem. 
18.        Same—A  witness  who  testifies  that  he  was  at  a  certain  house 
on  the  evening  before  is  was  destroyed  by  fire,  may  state  that 
he  had  heard  that  it  was  said  that  he  burned  the  property, 
whei'e  in  an  action  on  the  policy  the  insurance  company 
alleged  that  the  plaintiff  had  burned  the  house,  or  caused  it 
to  be  burned. — Idem, 
14.        Same — A  witness  who  visited  a  house  some  days  before,  and 
also  on  the  evening  it  was  destroyed  by  fire,  may  testify 
whether  she  saw  anything  to  indicate  that  there  was  less 
property  in  the  house  on  that  evening  than  on  her  former 
visit,  when  the  insurance  company  alleged  that  the  plaintiff 
removed  some  of  his  property  from  the  house,  before  the 
fire.— /dew. 
15*    Witness— Compe/ency—0  le  formerly  in  the  mercantile  business, 
although  for  some  years  retired,  may  testify  in  an  action  upon 
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an  iosarance  policy  as  to  the  valae  of  articles  destroyed,  and 
the  fact  that  he  is  not  aotaally  engaged  in  trade,  while  affect- 
ing the  weight  of  his  evidence,  is  not  ground  for  exclading  it.— 
Idem, 

16.  Forfeiture— (7oy»cea^ment— To  aroid  liability  under  a  poUcyof 

insaranoe  providing  that  it  shall  be  void  if  the  insured  has  con- 
cealed or  misrepresented  in  writing  or  otherwise  any  materiil 
fact  or  circumstance  concerning  the  insurance  or  the  subject 
thereof,  or  if  he  has  not  truly  stated  his  interest  in  the  prop- 
erty, it  is  not  sufficient  to  show  that  there  were  mechanie's 
liens  on  the  property  at  the  time  the  policy  issued;  it  most  also 
appear  that  there  was  some  independent  concealment  in  respect 
thereto— Greenlee  v.  Hanover  Ins.  Co.  481. 

17.  Ineffective    Mortgage^A  chattel  mortgage    covering   property 

insured  is  not  such  an  authorized  incumbrance  as  will  a?oid 
the  policy,  when  it  was  given  to  obtain  money  to  take  up  a 
prior  mortgage  and  discharged  eight  days  later,  upon  the 
mortgagee's  failure  to  raise  the  amount  of  the  loan  it  was 
intended  to  secure.— Welgen  v.  Council  Blufifs  Ins.  Co.  410. 

Fraud— See  ante, ". 

Mortfiraeres— See  ante,  ". 

Notice— See  ante,  •.  •. 

18.  Plea  and  Proof— -^mcndmcn^Testimony  may  be  given  of  the 

value  of  an  article  destroyed  by  fire,  but  not  included  in  the 
proof  of  loss,  in  an  action  on  the  policy,  since  the  plaintiff  has 
the  right  to  amend  to  conform  to  the  proof. — Names  v.  Union 
Ins.  Co..  612. 

Practice— See  ante,  »». 

19.  Principal  and  Agrent— Sae  post,  *^— Declarations  of  Agentr-k 

soliciting  agent  of  an  insurance  company  who  has  power  to 
take  and  forward  application,  receive  money,  and  to  reserve 
fund  notes  in  certain  cases,  when  the  certificate  of  insurance  is 
delivered,  has  no  authority  to  bind  the  company  by  declara- 
tions as  to  the  validity  of  the  certificate  or  as  to  the  rights  and 
liabilities  of  the  company,  when  not  made  in  the  discbarge  of 
his  duty,  as  agent  in  the  transaction  in  question,  though  be  bad 
the  policy  in  his  possession  when  he  made  the  statements.— 
Scboep  V.  Bankers  Alliance  Ins.  Co.,  354. 

20.  Bule  Applied-^ln  an  action  on  a  life  policy  which  had  been 

sent  to  a  bank  for  delivery,  but  was  not  delivered  before 
insured  died,  defendant  claimed  that  it  never  became  a  raii^ 
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contract.  It  recited  payment  by  insnred  of  ton  dollars,  but 
defendant's  soliciting  agent  testified  that  the  money  had 
never  been  paid,  and  that  the  policy  was  not  to  be  delivered 
until  the  money  was  paid.  Held,  that  it  was  error  to  admit 
evidence  of  statements  by  such  agent,  after  insured's  death, 
that  insured  *'had  fully  supplied  the  company,"  that  the 
policy  was  all  right,  that  the  ten  dollars  payment  for  which 
it  provided  I>elonged  to  him,  and  that  whether  he  received  it 
was  none  of  the  company's  business. — Idem. 

Proof  of  Loss— See  ante,  ";  posi,  *»,  »  ". 

21.  Service  of  Proof  of  TjObq— Recording  Agent— ThQ  service  of 

proofs  of  loss  upon  the  recording  agent  of  the  insurer,  who 
issued  the  policy  in  suit,  is  sufficient. — Greenlee  v.  Hanover 
Ins.  Co.,  481. 

Witness— See  anie^ ". 

22.  Wedver— A    condition    in    an    insurance   policy   making   an 

appraisement  a  prerequisite  to  the  bringing  of  a  suit  on  the 
policy  is  waived  where  the  company  refuses  to  permit  an 
agreement  of  submission  to  appraisements  to  be  so  changed  as 
to  embrace  certain  property  claimed  by  the  Insured  to  be  cov- 
ered by  the  policy,  although  the  company  denies  that  such 
property  is  within  the  policy. — Dee  &  Sons  v.  Key  City  Fire 
Insurance  Co.,  167. 

28.  Proof  op  Loss — An  action  upon  a  life  insurance  certificate  is 
not  barred  for  failure  to  furnish  proofs  of  death  of  a  pre- 
scribed form,  where  the  beneficiary  applied  to  the  company 
for  blank  forms  to  be  filled  out,  and  which  were  refused  on 
the  sole  ground  that  the  certificate  had  been  forfeited.— Pray 
V.  Life  Indemnity  and  Security  Co.,  114. 

24.  Same — Proofs  of  loss  are  waived  by  an  insurance  company 
where  the  secretary  of  the  company,  empowered  to  waive 
sueh  proofs,  leads  the  insured  to  believe  that  he  has  done  all 
in  that  respect  that  is  required,  and  promises  an  early  pay- 
ment of  the  loss. — Dae  &  Sons  v.  Key  City  Fire  Ins.  Co.,  167. 

INTENT— See  Crim.  Law,  ";  Instr.  K 

INTEREST— See  Praot.  »*. 

Judgments— Interest  may  be  allowed  on  a  judgment  for  costs 
and  attorney's  fees  from  the  date  of  the  entry  of  the  judgment 
(Code  1878),  section  2078.— Hoyt  v.  Baach,  257. 

INTERSTATE  COMMERCE-See  Const.  Law. 
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INTERVENTION-See  Land,  and  Tenant,  •;  Mtos  •. 

INTOXICATING  LIQUORS-See  Contb.  «;  Crim.  Law.  V; 
EviD.  >^  ";  Pleadings,  •;  Plea  and  Proof,  »;  Fract.  «,". 

Applloations— See />o«^  ". 

BoDdsmen— See  post,  *, 

Ck)llusion— Seepo*^, ». 

!•  Bvidenoe — Sufficiency — Iq  a  prosecution  for  maiotaininK  a 
liquor  Duisaoce,  the  evidence  was  sufficient  to  auAtaiu  the  rer- 
diet  where  it  warranted  the  jury  to  tind  that  several  of  the  pur- 
chasers were  persons  in  the  habit  of  using  intoxicating  liqaon 
as  a  beverage,  and  that  their  purchases  were  for  such  par- 
poses,  and  that,  as  to  some  of  them,  defendant  bad  reason  for 
so  believing,  though  they  represented  in  each  instance  that  they 
wanted  the  liquor  for  medical  purposes. — State  of  Iowa  v.  Skil- 
licorn,  97. 

2.  Same— Intoxicating  liquors  were  sold  upon  leased  premises  dor- 
ing  the  summer  and  fall  of  1895.  and  during  all  the  years  of  1895 
and  1896  the  place  had  the  reputatien  of  being  a  place  where 
intoxicating  liquors  were  sold  in  violation  of  law.  The  lessor, 
who  had  leased  the  premises  to  be  lawfully  used  as  a  pharmacy, 
had  no  actual  notice  of  the  sale  of  liquor  until  December,  1895, 
when  she  canceled  the  lease,  and  re-leased  the  property  to 
another  for  lawful  purposes.  She  was  in  the  store  where  the 
liquors  were  sold  from  three  to  six  times  per  week,  but  testi- 
fied that  she  did  not  see  or  hear  of  liquors  being  sold  therein. 
Held,  she  '*might  have  known  of  the  sale  of  intoxicatiDg 
liquors,"  within  Acts  Twenty-fifth  General  Assembly,  chapter 
62,  section  6,  so  as  to  render  the  property  liable  for  the  tax.— 
David  V.  Hardin  County,  204. 

Husband  and  Wife— See  post,  ",  ". 

8«  Injunotions— A  temporary  injunction  may  be  granted  agacost a 
person  holding  a  permit  to  sell  intoxicating  liquors,  if  ^e 
keeps  or  sells  the  same  in  his  pharmacy  contrary  to  Isf^. 
under  Acts  Twenty-third  General  Assembly,  chapter  85,  sec- 
tion 2,  providing  that  every  permit  holder  shall  be  subject  to 
all  the  proceedings  and  actions,  criminal  or  civil,  whether  at 
law  or  in  equity,  authorized  by  the  laws  **now**  or  •'hereafter'* 
in  force  for  any  violation  of  *'this*'  act,  and  the  acts  for  (he 
suppression  of  intemperance,  and  any  law  regulating  the  sale 
of  intoxicating  liquors,  and  in  case  of  conviction  in  any  pro- 
ceedings, civil  or  criminal,  all  the  liquors  in  his  possession, 
may  by  order  of  the  court,  be  destroyed. — M,cCoy  v.  Clark,  491. 


Small  flffures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 


Index.  797 

IMTOX.  LiQUOBs    Continaed 

4.  PABTiBS^The  granting  of  an  injunction  against  the  sale  of 

intoxicating  Hqnors  will  not  prevent  the  granting  Of  a  subse- 
quent injunction  against  the  sale  of  intoxicating  liquors  by  the 
sureties  on  the  bond  of  the  person  en  joined  in  the  prior  action, 
where  the  first  injunction  was  not  directed  against  said  bonds- 
men.—Cameron  V.  Tucker,  211. 

5.  CoUusion^An  injunction  to  restrain  the  sale  of  intoxicating 

liquors  will  not  be  refused  on  the  ground  that  an  injunction 
against  such  sale  has  previously  been  obtained  by  another 
pert^on,  where  the  prior  injunction  was  fraudulently  obtained 
for  the  purpose  of  shielding  the  liquor  seller.— Idem. 

6.  JnstmatAonB—ApplicabUily— Where  the  jury  were  instructed 

in  a  prosecution  for  maintaining  a  liquor  nuisance,  that  if  they 
found  that  a  person  commonly,  or  frequently,  or  whenever  the 
opportunity  offers,  uses  intoxicating  liquors  as  a  beverage,  they 
would  have  the  right  to  infer  that  he  was  in  the  habit  of  so 
doing,  and  the  evidence  showed  that  several  persons  purchas- 
ing were  in  the  habit  of  using  intoxicating  liquors  as  a  bever- 
age, the  jury  were  warranted  in  so  finding,  though  it  did  not 
appear  that  any  of  them  made  such  use  thereof  ' 'whenever  the 
opportunity  offers.*' — State  of  Iowa  v.  Skillicorn,  07. 

7.  8ame—ln  a  trial  for  the  illegal  sale  of  intoxicating  liquors, 

a  reference  in  the  charge  to  sales  to  minors  is  not  prejudicial 
although  there  is  no  evidence  that  any  of  the  purchasers 
were  minors,  when  such  reference  was  necessary  to  a  full 
statement  of  the  law,  and  the  question  was  plainly  stated  to 
the  jury  to  be  whether  purchasers  .habitually  used  liquor  as 
a  beverage.— /rfem. 

8.  CoNSTRUOnoN— The  expression  **to  use  as  a  beverage  is  to  use 

as  a  drink,''  followed  by  the  statement.  "It  will  be  seen, 
therefore,  that,  when  liquor  is  not  used  with  intent  to  either 
treat,  cure,  or  alleviate  some  bodily  disorder  or  disease,  it  is 
not  used  for  medical  purposes,"  could  not  have  been  under- 
stood to  mean  that  such  liquor  was  used  as  a  beverage  merely 
because  it  was  taken  into  the  system  through  the  process  of 
"drinking.'*— 7dcw. 

9.  '     Same — In  a  trial  for  the  illegal  sale  of  intoxicating  liquors  an 

instruction  to  the  jury  that  whoever  uses  any  building  as  a 
place  for  selling,  or  keeping  for  sale,  intoxicating  liquors  in 
violation  of  law,  is  guilty  of  the  crime  of  nuisance,  and  proof 
of  a  single  sale  in  a  building  so  used  will  warrant  a  convic- 
tion, is  not  objectionable  as  a  charge  that  a  single  sale, 
whether  lawful  or  unlawful,  will  warrant  conviction.  The 
words  **single  sale**  have  reference  to  a  sale  ''in  violation  of 
law.*' — Idem. 
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10.        Same^An  instmoUoii  to  the  Jary  in  a  trial  for  the  illegal  ale 
ol  intoxicating  liquors  that  they  efaoald  so  cooBtrae  the  law 
as  to  prevent  its  evasion,  and  that  no  devise,  art.  or  contriT* 
anoe  can  avail  the  defendant  if  they  find  there  was  a  substan- 
tial violation  of  the  law,  is  in  harmony  with  Code,  section 
1554,  and  not  objectionable  as  leaving  the  jury  to  place  their 
own  constrnotion  upon  the  law  as  g^ven  in  the  instmctioDg, 
and  allowing  them  to  hold  the  law  to  be  other  than  tbatgiren 
in  the  instruction. ~/(iem. 
!!•        Liquor  applications^Jin  instrnction  to  the  jury  in  a  trial  for 
the  illegal  sale  of  intoxicating  liquors,  which  directs  it  to 
take  into  consideration  the  applications  for  the  sale  of  liquor, 
the  habits  of  the  purchaser  with  reference  to  the  use  of  ardent 
spirits,  the  frequency  of  the  applications,  and  the  amount 
purchased,  in  determining  whether  the  law  had  beeuTio- 
lated,  sufficiently  gives  the  defendant  the  fall  benefit  of  tlie 
proposition  that  applications  made  to  him  are  evidence  tend- 
ing to  show  that  the  sales  were  legal. — Idem. 
12*        Medicinal  use— An  Instruction  given  to  the  jury  in  a  trial  for 
the  illegal  sale  of  intoxicating  liquors,  that  ''to  use  asa med- 
icine is  to  use  as  a  remedy  for  some  disease,  or  as  a  medical 
agent  in  the  treatment  thereof"  is  not  objectionable  as  a 
charge  that  if  an  ailment  does  not  in  fact  exist,  a  purchase  is 
unlawful,  however  honest  the  belief  and  purchase  of  the  pur- 
chaser.   It  merely  requires  that  purchases  should  be  in  good 
faith,  for  medical  purposes.— /cfem. 
14*    Enumeration— An  instruction  in  a  trial  for  the  illegal  sale  of 
intoxicating  liquors,  which,  without  purporting  to  ennmerate 
all,  enumerates  certain  facts  to  be  taken  into  consideration  in 
determining  whether  any  of  the  sales  were  unlawful  to  which 
is  added.  *'and  all  other  matters  throwing  light  thereon,*'  is 
not  objectionable  as  authorizing  the  jury  to  go  outside  of  the 
testimony. — Idem. 
Lessor  and  Lessee— See  ante,  *. 
Medioinal  Use— See  ante,  ". 
Minors — See  ante,  ^\post,  ",  «•. 
14.    Mulot  Law— See  ante, »— Bar— Under  section  19  of  such  law, 
providing  that  "whenever  any  of  the  conditions  of  this  act  shall 
be  violated    ♦    *    *    the  bar  to  proceedings  as  provided  in 
section  17  hereof   shall  cease  to  operate  as  a  bar,**  where 
defendant  sold  intoxicating   liquors   to   plaintiflTs   husband, 
causing  him  to  become  intoxicated,  idle,  profligate,  and  neg- 
lectful of  his  business,  and  so  as  to  impair  him  in  body  and 
mind,  and  render  him  unable  to  obtain  remunerative  emploj- 
ment,  to  plaintiff's  damage,  there  was  a  violation  of  the  mulct 
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law,  and  the  bar  ceased  to  operate. — Carrier  v.  Bernstein 
Brothers,  573. 

15.  Same— Compliance   with  act  Twenty-fifth  General  Assembly, 

chapter  62.  known  as  the  mulct  law,  is  not  a  defense  to  an 
action  by  a  wife,  under  Code,  1873,  section  1557.  for  damages 
for  injury  to  her  means  of  support  caused  by  means  of  the 
illcfical  sale  of  intoxicating  liquor  to  her  husband,  or  to  an 
'action  under  section  1589  for  the  penalty  for  selling  intoxicat- 
ing liquor  to  an  intoxicated  person,  or  to  one  in  the  habit  of 
becoming  intoxicated. — Idem, 

16.  Pharmacist's  Permit— Under  Acts  Twenty-fifth  General  Assem- 

bly, chapter  62,  section  1,  which  provide  for  the  assessing  of  a 
tax  for  the  selling  of  liquors  against  persons,  other  than  regis- 
tered pharmacists  holding  permits,  such  a  pharmacist  is  not 
linble  for  the  tax,  although  selling  liquor  in  violation  of  his 
permit.  A  statute  which  is  clearly  expressed  must  be  given 
the  effect  of  the  legislative  intent  as  thus  expressed.— In  re 
Shonkwiler*s  Assignment,  67. 

17.  Lessor  and  Lessee — See  ante,  * — A  lessor  of  premises  under  a 

lease  expressly  providing  that  they  shall  be  used  for  hotel  pur- 
poses only,  cannot  escape  liability  for  a  tax  for  the  sale  of 
intoxicating  liquors  on  such  premises  under  an  act  passed 
after  the  execution  of  the  lease,  on  the  ground  that  the  lease 
was  in  existence  at  the  passage  of  such  act,  where  he  knew  of 
the  sale  of  liquors  on  such  premises  before  the  tax  was  levied 
and  took  no  steps  to  terminate  the  lease  for  violation  of  its 
terms. —In  re  Application  of  Smith,  199. 

IS.  Mulot  Tax— That  one  who  sells  intoxicating  liquors  does  not 
obtain  a  consent  or  comply  with  other  provisions  of  Acts 
Twenty- fifth  General  Assembly,  chapter  62,  imposing  a  tax 
against  all  persons  selling  intoxicating  liquors  does  not  relieve 
him  from  liability  for  such  tax,  although  section  17  provides 
that  after  obtaining  a  written  statement  of  consent  the  payment 
of  such  tax  shall  on  certain  conditions  bar  proceedings  under 
the  statute  prohibiting  the  business. — Idem, 

10.  Assessment  of— Section  1,  of  Acts  Twenty-fifth  General  Assem- 
bly, chapter  62.  provides  for  a  tax  of  six  hundred  dollars  per 
annum  for  selling  liquor.  Section  7,  that  if  on  a  trial  to 
rebate  the  tax  it  appears  that  sales  were  not  continued  for 
more  than  six  months  in  the  "year''  for  which  the  tax  was 
assessed,  the  total  tax  for  the  year  may  be  reduced  pro  rata, 
and  section  9  provides  that  the  board  shall  at  the  September 
meeting  levy  an  annual  tax  of  six  hundred  dollars,  payable 
semi-annually  and  that  it  shall  at  each  regular  meeting 
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examiDe  the  MteMmoDt  books  and  levy  a  tax  against  sach 
persoDs  as  have  not  previously  been  taxed,  bat  that  there 
shall  be  "only  a  pro  rata  tax  for  the  remainder  of  the  ytar* 
depending  on  the  time  of  the  assessment.  The  board  mtde 
an  assessment  December  27,  in  a  case  where  sales  had  not 
continued  for  six  monthp.  Held^  in  view  of  section  45»  Code 
1878,  providing  that,  where  not  repugnant  to  the  context,  the 
word  **year*'  means  the  year  of  our  Lord,  the  said  aoDDai 
tax  assessed  should  have  been  robaied  to  six  dollan  tod 
sixty  cents,  or  enough  to  pay  for  the  time  between  December 
27,  1895,  and  the  end  of  the  year  1895.~David  v.  Htrdio 
County,  204. 

20*  Notice  o/— No  notice  of  the  assessment  and  levying  of  a  tax  on 
premises  in  which  intoxicating  liquors  are  sold  by  a  losee 
thereof  need  be  given  to  the  owner  under  Acts  Twentj-fifth 
General  Assembly,  section  11,  which  contemplates  that  the 
per^n  liable  to  the  tax  shall  appear  and  pay  the  same  with- 
out notice.—lQ  re  Application  of  Smith,  199. 

21.  Rebate— Uuder  Acts  Twenty-fifth  General  Assembly,  chapter 
02.  section  7,  providing  that  in  case  sales  of  intoxioating  liqoors 
have  not  continued  for  more  than  six  months  of  the  year  for 
which  the  taxes  are  assessed,  the  total  tax  for  the  year  mt^  be 
reduced  pro  rata,  the  year  referred  to  is  the  calendar  year,  sod 
therefore  it  is  immaterial  that  sales  have  not  continued  for 
more  than  six  months  before  levy  of  the  tax.  If,  thereforoi  a 
party  sells  liquors  for  more  than  six  months  of  the  calendar 
year  1895.  and  a  mulct  tax  is  levied  on  him  at  the  September 
meeting  of  that  year,  he  can  have  no  rebate  from  the  payment 
of  six  hundred  dollars  for  the  year  1895.— Engelthaler  v.  Linn 
County.  298. 

22«  Jurisdiclion^The  district  court  has  no  jurisdiction  to  deter- 
mine priorities  of  liens  on  appeal  from  a  decision  of  the 
board  of  supervisors  in  proceedings  under  Acts  Twenty- 
fifth  General  Assembly,  chapter  62,  section  8,  to  assess  prop- 
erty on  the  ground  that  intoxioating  liquors  were  sold  on 
the  premises,  as  the  board  of  supervisors  had  no  such  aatbor* 
ity.— David  v.  Hardin  County,  204. 

28.  5ame— The  board  of  supervisors  has  no  jurisdiction  to  deter- 
mine priority  of  liens  on  property  listed  for  assessment,  on 
the  ground  that  intoxicating  liquors  are  sold  on  the  premises 
under  the  provisions  of  Acts  Twenty-fifth  General  Assembly, 
chapter  62,  section  3— /dem. 

24.  Same— Acts  Twenty-fifth  General  Assembly,  chapter  62,  sec- 
tion 9,  providing  that,  if  a  tax    for  selling  intoxicating 
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liquors  on  premises  be  not  levied  at  the  September  meeting 
of  the  board  of  supervisors,  it  shall  be  levied  for  a  pro  rata 
amount  of  tax  for  the  remainder  of  the  year,  does  not  author- 
ize the  board  to  levy  a  pro  rata  tax  at  a  September  meet- 
ing.—Engelthaler  v.  Linn  County,  293. 

Parties — See  ante,  *. 
Pharmaoists—See  ante, «,  *•. 

25.  Permit— See  ante^ »,  ".—An  order  under  the  Iowa  statutes  grant- 

ing a  permit  to  sell  intoxicating  liquor  confers  no  property 
right,  and  amounts  to  no  more  than  the  mere  privilege  to  sell, 
under  certain  conditions,  granted  in  the  exercise  of  the  police 
power  of  the  state  —McCoy  v,  Clark,  401. 

Rebate— See  ante,  «,  «  «  *♦. 

26,  Scdes— See  ante.  ', ",  "—Purchase  by  Third  Person— In  an 

action  by  a  wife,  under  Code  1873,  section  1557,  for  damages  for 
the  sale  of  intoxicating  liquors  to  her  husband,  the  fact  that 
the  liquor  drank  by  the  husband  was  bought  by  other  persons, 
does  not  preclude  a  recovery.— Carrier  v.  Bernstein  Brothers, 
572. 

^,  Sales  TO  Minors— The  honest  belief  of  defendant,  justified 
by  appearances,  is  not  a  defense  to  an  action  under  Code  1878, 
section  1539,  to  recover  a  penalty  for  selling  intoxicating 
liquor  to  a  minor.— Fielding  v  La  Grange,  580. 

28.  Directed  Verdict— It  is  not  error  to  direct  a  verdict  for  plain- 

tiff in  an  action  for  the  statutory  penalty  for  selling  liquor 
to  ^  minor,  where  the  minority  of  the  purchaser,  which  was 
the  only  question  in  issue,  was  testified  to  by  two  unim- 
peached  witnesses,  and  the  only  evidence  that  he  was  not 
a  minor  was  the  statements  he  signed  when  he  purchased 
the  liquor,  in  which  he  claimed  he  was  of  age. — Idem, 

Taxation— See  ante, »», ",  «>. 

JOINDER— See  Blackmail,  »;  Pleading,  «;  Pract.  •*, 

JUDGMENTS— See  Assignment;  Intebkst;  Limitation  of  Act. 
»;  Pract.  «,  •, «  «;  Puact.  Sup.  Ct.  », »,  >^  «. 

1.  Oonstrued— ^ec«— A  decree  in  a  suit  in  which  plaintiff  asks, 
as  against  all  defendants,  a  judgment  of  foreclosure,  is  good  to 
some  extent  as  against  all  the  defendants,  in  a  proceeding  not 
regularly  attacking  it,  but  expressly  ignoring  or  flenying  its 
existence;  the  entry  being  entitled  against  all  the  defendants, 
the  decree  reciting  due  and  legal  service  on  them,  adjudging 
them  in  default,  finding  that  plaintiff  is  entitled  to  foreclose  as 
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prayed  for,  and  ordering  the  land  sold,  though  personal  judg- 
ment is  given  only  against  one,  and  his  right  of  redemption 
alone  is  cut  off.— Day  v.  Goodwin,  374. 

2.  Same — Boundaries-  Surveyors  were  commissioned  to  locate  the 
corner  and  boundary  line  common  to  four  sections,  which  was 
the  only  issue  raised  by  the  pleadings.  The  report  located, not 
only  the  corner  and  lines  stated,  but  also  the  quarter  section. 
The  court  found  the  report  correct  and  confirmed  it  as  to  the 
line  and  corner  in  dispute,  and  rendered  judgment  establishiof 
the  latter  as  shown  by  the  report.  IJefd,  that  such  judgment 
did  not  affect  a  quarter  section  corner  in  one  of  the  four  see 
tions  which  had  been  established  by  the  general  government 
survey,  and  recognized  by  all  parties  interested.— Muecke  t. 
Barrett,  413. 

8.  Impeaohment— A  recital  in  a  decree  of  foreclosure  that  defend- 
ant appeared  by  attorney,  who  was  her  husband,  is  conclusive 
as  to  such  appearance  where  the  only  evidence  to  show  the 
recital  erroneous  is  testimony  by  the  husband,  who  is  also  a 
party,  that  she  did  not  appear  or  answer,  and  that  he  knew  she 
did  not,  because  she  told  him  so,  and  he  filed  the  answer  him- 
self, where  it  is  not  alleged  that  he  had  no  authority  to  do  so.- 
W  illenburg  v.  Hersey,  699. 

4.  Evidence— A  contention  that  a  party  defendant  in  a  fore- 
closure proceeding  was  not  served  and  did  not  appear  in  the 
action,  although  the  decree  rendered  recites  such  appear- 
ance, is  not  established  by  a  paragraph  therein  providing 
that  the  cause  be  "continued  as  to  the  other  defendants  for 
ser\  ice,"  where  there  were  other  defendants  than  the  party 
whose  appearance  is  denied.— /tf cm. 
[  6.  Santf—The  recitals  of  a  decree  cannot  be  contradicted  by 
extrinsic  evidence  which  is  not  clear  and  positive.— /rf^wi. 

6.  Lien— KxEci'TiON— As  between  lien  holders,  the  lien  of  a  judg- 

ment ends  after  ten  years,  and  though  execution  may  be  levied 
after  that  period,  the  right  so  to  levy  is  a  barren  one.— Hansen 
V.  leabout,  369. 

7.  Rendition— k  judgment  is  not  rendered  so  as  to  constitute  a 

lien  from  the  "time  of  such  rendition,"  within  the  meaning 
of  Code,  section  8801,  until  it  is  entered  on  the  records  of  the 
court  as  required  by  section  3784,  although  a  form  of  judg- 
ment has  been  signed  by  the  judge  and  indorsed  "Filed"  by 
thfe  clerk.— Callanan  v.  Votruba,  672. 

JUDICIAL  NOTICE— See  Pleading,  '. 

JUKISDICTION— Ibee  Counties,  »;  Estates,  •;  Executions,  h 
iNTOx.  LiQ.  «  ";  Pract.  «•;  Justiob  op  the  Peace,  >. 
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Jdbors  to  Lani>.  and  Tbh. 

JURORS— See  Crim.  Law,  »,  •. 

JURY  QUESTION— See  Highways,  •;  Intox.  Liq.  ", »;  Partner- 
ship, »;  Pract.  ";  Railways,  «,  ",  "  ",  ". 
JUSTICES— See  Appkal;  Attys,  ";  Contr.  », »,  •»,  «,  »  »  »,  «. 

JUSTICE  OF  THE  PEACE. 

1.  Appeal— /^emi^^i^ur— Plaintiff  in  an  action  in  a  justice's  court 

may  at  any  time  before  judgment  reduce  his  claim  below  the 
amount  essential  to  the  appellate  jurisdiction  of  the  district 
court,  and  the  error  of  the  justice  in  rendering  judgment  for  a 
larger  amount  does  not* confer  appellate  jurisdiction  upon  the 
district  court.— Young  v.  Stuart,  597. 

2.  Record— /*aroZ  Variance^-A  record  of  the  proceedings  before  a 

justice  of  the  peace,  which  shows  an  offer  by  the  defendant, 
made  in  writing,  to  confess  judgment  in  favor  of  the  plaintiff 
for  a  certain  sum,  can  neither  be  supported  or  contradicted  by 
affidavit.— Sloss  v.  Bailey,  696. 
8.  Tender— A  transcript  of  the  record  of  a  case  tried  before  a  jus- 
tice of  the  peace,  which  recites  an  offer  of  judgment  made  by 
the  defendant  to  the  plaintiff,  need  not  show  that  the  plaintiff 
was  in  court  when  the  offer  was  made,  since  it  might  be  given 
to  an  attorney  or  agent  acting  for  the  plaintiff  in  the  prosecu- 
tion of  the  smt— Idem,      V 

LACUES— SeeEsTOPPKL, *;  Pract.  ";  Reformation,*. 

L.AND  SALES— See  Contr.  ». 

LANDLORD  AND  TENANT-See  Railways,  «. 

1.  Lien—ExsMPTioN— burden  of  Proo/— Though   the  burden  of 

proof  is  upon  the  landlord  to  show  that  property  distrained  was 
owned  by  the  lessee,  and  used  in  the  demised  premises,  under 
Code,  1878,  section  2017,  the  one  who  asserts  that  the  lien  does 
not  attach,  by  reason  of  the  property  being  exempt,  must 
prove  such  fact.— Hays  v.  Berry,  465. 

la.  Landlord's  Lien— Exemption  From— In  Code  1878,  section 
2017,  reading,  *'a  landlord  shall  have  a  lien  for  his  rent  upon 
all  crops  grown  upon  the  demised  premises,  and  upon  any 
other  personal  property  of  the  tenant  which  has  been  used  upon 
the  premises  during  the  term,  and  not  exempt  from  execution." 
the  words  **not  exempt  from  execution,"  refer  only  to  **other 
personal  property,"  and  not  to  * 'crops  grown  upon  the  demised 
premises,'*  and  no  part  of  said  crops  is  exempt  from  the  lien. — 
Hipsley  v.  Price,  282. 

2.  Innocent  Purchasers —Want  of   notice  on  behalf  of  ^he 

vendee  of  property  sold  by  a  lessee,  that  it  was  subject  to  a 
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landlord's  lien  does  not  divest  the  lien,  nor  afford  the  pur- 
chaser protection  against  it.— Hays  v.  Berry,  455. 

8.  Intervention  by  Landlord— In  an  action  by  a  mortgagee  of 
chattels  against  a  sheriff  who  has  sold  the  chattels  on  attach- 
ment by  a  landlord  for  rent,  the  landlord  can  interyene,  aod 
assert  his  interest  in  the  property,  whether  the  attachment  was 
valid  or  not.— Hipsley  v.  Price,  282. 

4.  Removal  of  Improvements— A  lease  for  a  certain  term,  expir- 

iDg  March  1, 1894,  provided  that  the  lessor,  at  the  expiration 
of  the  lease,  should  pay  for  iipprovements  placed  on  the  lot, 
what  they  were  reasonably  worth  to  tear  down,  and  for  arln- 
tration  if  the  parties  could  not  agree,  or  the  lessee  might 
remove  the  improvements.  Oo  February  1.  1894,  the  lessee 
attempted  to  agree  with  the  lessor  as  to  the  amount  to  be  paid, 
aod  failed.  Oo  F«)bniarj  10  the  lessee  asked  for  an  arbitratioo. 
An  attempt  to  aroitrate  exteoded  to  April  10,  when,  without 
the  Ie8see*s  fault,  it  failed.  The  lessee  vacated  the  premises  in 
February,  aod  notified  the  lessor  of  such  fact  March  1.  and 
removed  such  improvements  within  a  reasonable  time  after 
April  10,  1894.  Held,  that  the  lessee  was  not  liable  for  rent 
from  March  1,  1894,  to  the  time  of  his  removal. — Vorse  v.  Des 
Moines  Marble  and  M.  Co.,  541. 

5.  Taxes— Acts  Twenty-first  General  Assembly,  chapter  168,  sec- 

tions 17,  18,  provide  that  when  the  owner  of  any  lot,  the  assess- 
ments against  which  are  embraced  in  a  certificate  for  street 
improvements,  shall  promise  in  writing  on  the  certificates  that, 
in  consideration  of  the  right  to  pay  in  installments,  he  will 
waive  any  illegality,  and  will  pay  the  same  with  interest,  he 
shall  be  subject  to  the  provisions  of  the  act  authorizing  such 
payments  in  installments.  Hetd,  that  where  a  lease  of  a  lot 
provided  that  the  lessee  would  pay  all  assessments  for  street 
improvements  levied  during  the  term,  the  lessee  could  not.  as 
between  him  and  the  lessor,  extend  the  time  of  payment  by 
executing  sueh  writing,— /dem. 

6.  Samb— if oiuri^y— Where  the  assessments  were  made  dnring  the 

last  year  of  the  lessee's  term,  it  could  not,  by  execntiog  sach 
promise,  evade  liability  for  such  iostallmeots  after  the  first.— 
Idem, 

7«  Principal  and  Surety—The  payment  by  the  lessor  of  the 
amouot  of  a  street  paviog  assessment  levied  against  the 
property  duriog  the  term  is  not  a  condition  precedent  to  an 
action  by  him  to  recover  the  amount  thereof  from  the  lessee, 
under  a  provision  of  the  lease  requiring  the  latter  to  pay 
such  assessmeots,  as  the  rule  that  a  surety  has  no  right  of 
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action  against  bis  principal  until  tie  has  paid  the  debt,  does 

not  apply. — Idem, 
8.        Same—It  is  not  a  valid  objection  to  the  right  of  the  lessor  to 

maintain  a  suit  for  the  amount  of  assessments  not  paid  by 

the  lessee  that  the  lessor  is  not  the  real  party  in  interest, 

because  not  primarily  liable.— /rfcm. 
LARCENY— See  Cbim.  Law,  «, «. 

LAW  OF  CASE—See  Crim.  Law,  «;  Pract.  Sup.  Ct.  «,  ". 
LAW  AND  EQUITY— See  Pract.  «  «»,  w^  88. 
LEASES— See  Contr.  »<>,  »,  ";  Fraud.    Conv.    ^    Intox.    Liq.    "; 

Mechanic's  Libn,  \  *. 
LEGACY— See  Wills.  \ 

LIBEL  AND  SLANDER- See  Pract.  Sup.  Ct.  «. 

1.  Bvidenoe— Testimony  that  one  of  the  witnesses  for  the  plaintiff 

in  an  action  for  slander  stated  that  the  plaintiff  could  thank 
him  for  information  concerning  the  slanderous  words  is  imma- 
terial, since  it  does  not  tend  necessarily  to  show  bias  or  preju- 
dice on  the  part  of  the  witness.—  Frimble  v.  Tantlinger,  665. 

2.  Same— In  an  action  for  slander,  evidence  that  the  witness  was 

present  at  a  conversation  between  the  plaintiff  and  defendant, 
but  did  not  hear  the  actionable  words  alleged  to  haye  been 
spoken,  is  inadmissible  as  not  amounting  to  a  statement  that 
the  defendant  did  not  speak  the  words  charged.— /dew. 

8.    Plea  and  Proof— Special  damages  Deed  not  be  alleged  nor 
proved  in  an  actioa  for  slanderous  words  alleged  to  have  been 
spoken,  which  are  actionable  per  se. — Idem. 
LIENS— See  Gbnl  Assignment,  *;  Judgmbnt,  •,  ^  Land,  and  Ten- 
ant, *,  *;  Stuebt  R'ys.  \  *. 

LIMITATION  OF  ACTIO\S-See  Estates,  ,»;  Executions, «. 

1.  Oertiorari— The  limitation  prescribed  by  Code,  1873,  section 
8224,  providing  that  no  writ  of  certiorari  shall  be  granted  after 
twelve  months  have  elapsed  from  the  time  the  board  has,  as 
alleged,  exceeded  its  proper  jurisdiction,  does  not  commence 
to  run  against  the  writ  complaioiDg  of  a  street  paving  assess- 
ment, until  the  assessmeut  is  made,  although  the  objections  to 
the  assessment  are  based  on  irregularities  in  the  preliminary 
proceedings.-— Polk  v.  McCartney,  567. 

2*  Deoeit— An  action  for  deceit  in  the  sale  of  land  is  in  tort,  and 
barred  in  live  years  after  the  discovery  of  the  fHraud. — Harrison 
V.  Palo  Alto  County,  888. 

8.  Judsrnients — Filing  Claims — A  judgment  against  one  who  has 
since  deceased  may  be  enforced  within  ten  years  from  the 
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date  of  its  recovery,  a^aiost  the  real  estate  upon  which  it  is  a 
lieD,  without  tiling  it  as  a  claim  against  the  estate.— Hansen's 
Empire  Fur  Factory  v.  Teabout,  860. 

4«  8afn&—An  action  to  subject  decedent^s  real  estate  to  the  payment 
of  judgments  rendered  before  his  death  and  to  redeem  from 
execution  sales  thereof  because  of  alleged  defects  cannot  be 
maintained  after  the  expiration  of  ten  years  from  the  rendition 
of  the  judgment  declared  upon.~/dem. 

LOTTERIES— See  Contr.  ".  »». 
MALICE— See  Evid.  ";  Plead.  *. 

MECHANICS*  LIEN. 

!•  Assignment— ^o^^ce— The  assigpaee  for  value  of  a  lease  which 
is  prior  lo  a  mechanic's  lien  by  reason  of  the  fact  that  the 
assignor  took  the  same  without  notice  of  the  lien  is  protected 
to  the  same  extent  the  assignor  would  be,  notwithstanding  aoj 
actual  knowledge  such  assignee  may  have  had. — Floete  v. 
Brown,  154. 

2.  Bstoppel  by  Fraud  of  Purchaser- Where  materials  for 
improvements  were  furnished  to  one  in  possession  of  land  on 
his  false  representation  that  he  owned  the  land,  or  had  an 
interest  therein  to  which  a  Hen  could  attach,  and  he  after- 
wards acquired  a  life  estate  therein,  and  more  materials  were 
thereafter  furnished  under  the  same  contract,  a  lien  for  all  the 
materials  attached  to  the  life  estate— /r^em. 

8.  IPrioritiea— Independent  buildings— McC\Mn'8  Code,  section 
8817,  sub-division  4,  provides  that,  where  a  mechanic's  lien  has 
attached  for  a  building  erected  on  mortgaged  land,  the  court 
may  order  such  building  to  be  separately  sold,  and  the  pur- 
chaser may  remove  the  same;  but  that  if,  in  the  discretion  of 
the  court,  the  buildings  sh  )uld  not  be  sold,  the  proceeds  of  sale 
of  the  whole  premises  shall  be  ratably  distributed  between  the 
mortgagee  and  the  holder  of  the  lien,  and  •*that.  in  case  the 
premises  do  not  sell  for  more  than  sufficient  to  pay  off  the  prior 
mortgage  or  other  liens,  the  proceeds  shall  be  applied  on  the 
prior  mortgage  or  other  liens/*  ffeld,  that  the  holder  of  the 
mechanic's  lien  on  the  building  has  a  right  to  priority  on  such 
building,  in  every  case  where  the  court  shall  find  as  a  fact  that 
such  building  can  be  removed  without  material  injury  to  the 
security  of  the  earlier  lien  holder,  but  where  no  such  finding  is 
made,  the  land  must  be  sold,  and  the  purchase  price  appii^ 
first  in  payment  of  the  prior  incumbrance. — Tower  v.  Moore, 
845. 
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4.  Construction  op  Statute— McClain's  Code,  section  3817,  sub- 

division 4,  presc  ibing  the  manner  in  which  mortgaged  prem- 
ises on  which  there  is  a  subsequent  mechanic's  lien  shall  be 
subject  to  thtt  payment  of  both  liens,  is  merely  a  statement 
in  express  terms  of  the  law  with  reference  to  priority  of  liens 
as  it  existed  in  judicial  interpretation  at  the  time  the  statute 
was  passed.— /dew. 

5.  Lease— Where  a  lease  of  a  life  estate  was  made  before  the  state- 

ment of  a  mechanic's  lien  for  materials  furnished  prior  to  the 
lease,  was  filed,  and  after  the  expiration  of  the  time  during 
which  the  statute  protects  such  liens  without  statements,  and 
the  lessee  had  no  actual  notice  of  the  mechanic's  lien,  the  lien 
of  the  lessee  is  superior  to  the  mechanic's  lien.— Floete  v. 
Brown,  154. 

MINORS— See  Intox.  Liq.  ",  «. 
MISJOINDER-^e  Blackmaii,  »;  Plead  »;  Pract.  « 

MORTGAGES— See  Constr.  ^  Corp.  ';  Fraud.  Conv.  «;  Genl. 
Assign.  «;  Ins.  ";  Pledges. 

1*  Oonsideration—An  existing  indebtedness  is  ample  considera- 
tion, as  between  the  debtor  and  creditor,  for  the  execution  of  a 
mortgage  securing  its  payment  —Johnston  &  Son  v.  Robuck, 
528. 

2.  Partnership— Existing  indebtedness  is  ample  consideration 
for  the  execution  of  a  mortgage  by  a  firm,  of  which  the 
debtor  is  a  member,  securing  its  payment,  as  between  the 
mortgagee  and  the  members  of  the  firm.— /rfcw. 

8.  Chattel  Mortgretgres— Conversion— A  chattel  mortgagee  who 
takes  possession  of  the  property  before  the  happen  log  of 
any  of  the  contingeDcies  which  give  him  the  right  to  take  pos- 
session, is  guilty  of  conversion. — Idem. 

4.  Foreclosure— A  chattel  mortgage  executed  to  secure  a  debt 

past  due,  may  be  forelosed  eo  instantCy  on  delivery. — Idetn. 

5.  Private  Sale — A  chattel  mortgagee  of  a  stock  of  goods  may,  if 

he  acts  in  good  faith  and  with  ordinary  prudence,  sell  the 
property  at  retail,  under  a  provision  of  the  mortgage  author- 
izing to  sell  at  private  sale. — Idem, 

6.  Creditors — Fraud — A  creditor  whose  claim  is  directed  to  be 

paid  from  the  proceeds  of  a  stock  of  goods,  by  the  terms  of  a 
mortgage  on  the  property,  executed  to  a  trustee  for  that  pur- 
pose, is  entitled  to  the  fund  as  against  general  creditors, 
although  a  previous  chattel  mortgage  alleged  to  be  fraudulent 
had  been  executed  in  her  favor,  which  was  left  unfiled  for 
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about  two  yean,  bat  under  which  she  made  no  cIiJid.— Miller 
T.  Bracken,  648. 

7.  Foredoeure— Owner  of  One  'SoT^—ProUclion  of —A  land 

owner  agreed  that  if  an  ailment  for  wire  fcDcing  should  famish 
him  a  purchaser  for  his  land  at  a  certain  price,  he  would  pur- 
chase a  fence  from  the  agent.  The  purchaser  was  obtained, 
and  an  agreement  was  made  for  building  the  fence,  and  one  of 
the  notes  for  the  price  of  the  land  was  for  the  exact  contnet 
price  of  the  fence.  The  notes  were  all  secured  by  a  mortgage 
on  the  land.  Held,  that  a  decree  was  justified,  finding  the 
agent  to  be  the  owner  of  the  note  g^ven  for  the  price  of  the 
fence,  and  entitled  to  the  protection  of  said  mortgage.— Cooper 
T.  Mohler,  801. 

8.  Imtbryention— The  holder  of  one  of  several  notes  secured  by 

the  same  mortgage,  which  is  entitled  to  a  priority  over  the 
other  notes,  is  entitled  to  intervene  in  an  action  for  the  fore- 
closure of  a  mortgage,  under  Code  1873,  section  2688.— J(2em. 

-  9.  Priority— Recordino — Notioe^Where  the  vendee  of  land,  on 
the  day  on  which  it  was  conveyed  to  her,  executed  a  mortgage 
thereon  to  a  loan  company  for  a  part  of  the  price,  and  also  a 
mortgage  to  her  vendor  for  the  balance,  and  such  deed  and 
both  mortgages  were  filed  for  record  on  the  same  day;  first,  the 
mortgage  to  the  loan  company;  next,  the  deed  to  the  mortga- 
gor; and  last,  the  mortgage  to  her  vendor,  such  mortgage  to  the 
loan  company  was  entitled  to  priority,  in  the  absence  of  notioe 
otherwise,  over  that  of  the  vendor,  the  holder  of  which  was 
chargeable  with  all  the  knowledge  the  record  imparted.— flig- 
gins  V.  Dennis,  605. 

MULCT  LAW— See  Intox.  Liq.  ", »,  ",  ",  ",  >•, ",  ", «  «,  «  *». 

MUNICrPALCORPOR\TIONS-See Contracts,  •,»; High 

WAYS, «, »,  *,  *;  Pract.  Sup.  Ct.  »•. 

Public  Improvement— Highway8—^o/ic6— A  public  notice  for 
bids  for  a  street  improvement  is  fatally  defective  where  it  fails 
to  state  when  the  work  is  to  be  done  and  the  proposals  acted 
upon,  as  required  by  Acts  Twenty-third  General  Assembly, 
chapter  14,  section  8.  and  does  not  specify  the  "extent  of  the 
work,"  as  required  by  the  section,  except  that  it  states  that  the 
work  is  to  be  done  on  certain  "alleys"  in  a  block,  it  appearing 
that  the  municipal  authorities  did  not  correctly  understand 
what  was  included  in  the  terms  "alleys."— Polk  v.  McCartney 
567. 

MURDER— See  Crim.  Law,  ><>. ", «, », ". 

NEGLIGENCE— bee  Pract.  ";  Railways,  ", »,  »,  ",  ».", ",  ". 
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NEW  TRIAL— See  Crim.  Law,  «;  Pract.  Sup.  Ct.  \  »  «. 

1,  An  order  entered  in  a  proceeding  by  an  administrator  to  recover 

property  alleged  to  belong  to  the  estate  which  directs  the  return 
of  a  sum  of  money  with  interest,  will  be  vacated  where  the 
administrator's  petition  asked  for  the  return  of  a  note.— In  re 
Behre n's  Kstate,  29. 

2.  Ck>nteinpt— While  a  proceeding  to  punish  for  contempt  is  in  its 

nature  criminal,  the  provisions  of  the  Code  1878  as  to  new 
trials  in  criminal  cases  do  not  apply,  but  such  new  trials  may 
be  granted  under  the  statutes  governing  ne  ^  trials  in  civil 
actions.— State  of  Iowa  v.  Stevenson,  50. 

8.    Newly  Discovered  Bvidence— Testimony  of  piaiDtiff  that  he 
had  bought  books  in  the  fall  of  1890.  is  not  such  a  surprise  to 
defendant  as  to  allow  him  a  new  trial  to  present  newly  discov- 
ered  evidence    contradicting   such    statement,   where  on  a 
previous  trial  plaintiff  had  testitied  that  he  had  purchased 
books  after  the  spring  of  1890,  and  counsel  for  the  defendant 
bad,  before  the  trial,  read  depositions  to   that  effect,  and 
defendant  had  presented  evidence  on  the  trial  as  to  the  pur- 
chase of  such  books.— Names  v.  Union  Ins.  Co.  612. 
4«       SAME—In  a  proceeding  to  punish  for  contempt,  in  violating  an 
injunction  against  the  maintaining  of  a  liquor  nuisance, 
defendant  applied  for  a  new  trial  for  newly  discovered  evi- 
dence, and  because  that  be  had  been  advised  by  an  attorney 
that  such  injunction  bad  been  dissolved.    The  alleged  newly 
discovered  evidence  consisted  of  a  package  of  applications 
for  the  purchase  of  intoxicating  liquor,  which  had  been  used 
by  an  employe,  who  was  a  registered  pharmacist,  but  whose 
certificate  did  not  authorize  him  to  do  business  at  the  place 
kept  by  defendant;  and  it  appeared  that  they  might  have 
been  produced  on  the  trial  with  little  effort.  It  also  appeared 
that  defendant  had  been  informed  by  another  attorney  that 
the  injunction  was  in  force  as  against  him,  though  not  as 
against  the  building,  and  knew  that  be  was  carrying  on  such 
business  in  violation  of  law.    Held^  that  such  application  was 
without  merit,  and  should  have  been  denied,  and  that  bad  he 
acted  in  good  faith,  and  upon  the  advice  of  counsel,  it  would 
constitute  no  defense  to  the  contempt  charged. — State  of 
Iowa  V.  Stevenson,  50. 

5*  Same — A  motion  for  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence,  contained  aflSdavits  of  two  persons,  one  of 
whom  was  present  at  the  trial,  that  a  witness  for  the  plain- 
tiff, who  had  testified  to  hearing  defendant  speak  the  slan- 
derous words  sued  on,  had  stated  before  trial  that  he  could 
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(to  defendant  no  barm  nor  plaintiff  any  good,  and  that  he 
never  heard  defendant  assail  plaintiff's  character  or  his  bosi- 
uess,  and  that  the  suit  was  brought  for  spite.  The  statements 
were  all  specifically  denied  by  counter  affidavit,  and  the  wit- 
ness' testimony  at  the  trial  was  corroborated.  Held,  that  the 
discretion  of  the  trial  court  was  not  abused  by  the  refusal  of 
a  new  trial,  and  that  the  matter  asserted  amounted  to  no 
more  than  an  inopeaohment.— Trimble  y.  Tantlinger,  665. 

6.  Discretion— It. is  not  error  to  deny  a  new  trial  on  the  ground 
of  newly  discovered  evidence  showing  that  witnesses  for  the 
successful  party  made  statements  out  of  court  at  variance 
with  their  testimony,  where  such  testimony  is  cumulative  — 
Idem, 
NOTICE— See  Conte.  «>;  Deeds;  Ins.  »,  •;  Intox.  liq.  *>;  Mechanic's 
Lien,  *;  Mtgs.  •;  Munic.  Corp  ;  Pract.  ";  Pract.  Sup.  Ct. 

M    W    M    S7 

NUNC  PRO  TUNC  ORDERS-See  Pract.  «. 

OBJECTIONS— See  Pract.  »;  Pract.  Sup.  Ct.  ",»,  »  »  »  «  «, «. 

OBSTRUCTIONS -See  Highways,  K 

OFFICERS— See  Contr.  «  «  ••.  «  «   »  »  ";  Pract.  *. 

Peace  Oflacers—  Who  are  not—A  deputy  marshal  of  a  city  of  a 
second  class  is  DOt  a  peace  officer  within  the  meaning  of  Acts 
Twenty-third  General  Assembly,  chapter  43,  section  6,  desig- 
nating those  entitled  to  compensation  from  the  county  for 
services  rendered  in  the  arrest  and  commitment  of  vagrants; 
neither  is  he  one  within  section  4109,  Code  1878.  which  makes 
the  marshal  such  an  officer. — Twinam  v.  Lucas  County,  331. 

ORIGINAL  PACKAGE— See  Const.  Law.  \  ».  *. 
PARENT  AND  CHILD— See  Advancement;  Evid  ". 
PAROL  VARIANCE -See  Evidenck,  ",  ";  Justices.  «. 
PARTIES— See  Adjudication,  ^  Intox.  Liq.  *;  Pract.  ",  ^,  ". 
PARTITION-See  Pkact  ",  «»,  ». 
Partition  FKNCE-See  P>:nces,  \  « 

PART.VERSHIP-SeeMTGs  « 

1.  Banks— Duty  of  Cashier— It  is  the  duty  of  a  partner  in  a 
banking  business,  to  whom  is  left  the  active  management  of 
the  business,  to  act  in  good  faith,  and  with  entire  honesty,  in 
transacting  all  the  business  of  the  bank,  and  to  exercise  as  high 
a  degree  of  care  and  skill  as  is  generally  exercised  by  business 
men,  in  the  management  of  such  business  but  he  is  not  liable 
for  honest  errors  in  judgment,  nor  for  the  failure  to  take  the 
utmost  precaution  possible,  in  making  investments  for  the 
bank  —Exchange  Bank  of  Leon  v.  Gardner,  176. 
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2.  Rule  Applied  to  a  case  where  an  attempt  was  made  to  incro- 
porate  a  bank  nnder  Iowa  law  which  was  never  so  incorpo- 
rated, though  it  was,  for  a  time;  managed  according  to  the 
articles  of  incorporation.  The  bank  had  a  large  amount  of 
idle  money  on  which  it  was  paying  interest  and  one  partner 
acting  as  cashier,  bought  Kansas  City  paper  which  proved 
almost  wholly  worthless.  While  some  inquiries  were  made, 
more  thorough  ones  would  have  disclosed  the  truth.  The 
president  knew  or  should  have  known  that  outside  invest- 
ments were  being  made,  and  no  objection  was  made  to  the 
practice. —idem . 

8.  Svidenoa— The  firm  of  B.  &  G.  was  in  business  at  N.,  and  sev- 
eral months  before  its  failure,  bought  merchandise  and  shipped 
considerable  quantities  thereof  to  plaintifif,  at  several  different 
places  where  they  were  sold  at  less  than  cost.  A  part  of  the 
goods  were  shipped  to  other  addresses,  although  all  was 
received  by  him.  At  one  place  he  sold  under  an  assumed 
name,  and  was  assisted  by  a  member  of  the  firm.  A  portion 
of  the  money  derived  from  such  sales  was  used  in  purchasing 
the  goods  in  controversy.  The  firm  had  a  store  at  1).  in  which 
plaintiff  took  a  great  interest.  When  asked  the  reason  of  the 
sales,  he  said  that  trade  was  dull,  and  they  were  closing  out 
their  stock  at  M.,  and,  when  applying  for  a  license  with  B. 
a  member  of  the  firm,  to  sell  at  auction,  stated  that  he  was  in 
partnership  with  B.  in  selling  out  the  goods.  Held,  that  an 
inference  of  a  partnership  relation  between  plaintiff  and  B, 
and  G  might  be  drawn  from  such  circumstances  and  the 
question  should  properly  have  been  submitted  to  the  jury. — 
Gensburg  v.  Marshall  Field  &  Co.,  599. 

PAYMENTS. 

!•  Extension— Where  the  payment  of  an  interest  coupon  note 
is  extended  more  than  thirty  days  in  all,  from  time  to  time, 
pending  negotiation  for  a  new  loan  from  the  holder  of  the 
note,  which  is  finally  refused,  and  the  holder  notifies  the 
payee  that  the  note  must  be  paid  by  the  first  of  April,  the  time 
of  extension  expires  with  the  thirty-first  day  in  March;  and 
under  a  clause,  contained  in  the  principal  note,  that  upon  a 
failure  to  pay  any  of  said  interest  within  thirty  days  after  due. 
the  holder  may  elect  and  consider  the  whole  note  due,  the  holder 
may,  on  April  1,  if  the  extended  note  is  unpaid,  declare  the 
principal  note  and  all  the  interest  coupon  notes  due,  and  sue 
thereon. — Van  Vechten  v.  Jones,  436. 

2.        /Some— Payment  of  an  interest  coupon,  which  will  prevent  the 
holder  from  foreclosing  under  the  provision  of  his  mortgage 
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giving  him  the  right  to  foreclose  if  any  interest  coapon 
remains  unpaid  thirty  days  after  maturity,  is  not  effected  by 
depositing  the  amount  thereof  in  bank  other  than  that  at 
which  the  principal  note  is  payable,  subject  to  the  holder's 
order,  and  instructing  the  bank  to  notify  him  of  the  deposit, 
and  request  him  to  forward  the  coupon.— /cicm. 

PEACE  OFFICER8-See  Officbks. 

PERMIT— See  Intox.  Liq.  » 

PHARMACrSTS-See  Intox.  Liq  ". 

PLATS— See  Dedication,  \  «, »,  *;  Injlnction,  *. 

PLEADING— See  Crim.  Law,  ";  New  Trial,  ';  Pbact.  Sup.  Ct. 
";  Railways,". 
1.    Bstoppel— An  estoppel  which  is  not  pleaded  cannot  be  taken 

advantage  of.— Sherod  v.  Ewell,  258. 
«•        Same— If  the  fact  that  a  duty  tf  quired  by  law  involves  diffi- 
culty or  expense  would  be  a  legal  excuse  for  failure  to  meet 
the  ff  quirement,  it  must  be  pleaded  as  a  matter  of  aflirma* 
tive  defense,  to  be  available. ^Kingsbury  v.  C,  M.  &St.  P. 
R»y  Co.,  68. 
2a«      Same— In  an  action  to  recover  damages  for  the  killing  of  a 
horse  which  entered  the  right  of  way  at  a  point  where  the 
company  had  a  right  to  fence,  a  general  denial  presents  the 
•   issue  whether  the  railroad  had  a  right  to  fence  at  the  point 
in  question,  and  not  whether  it  had  legal  excuse  for  failing 
to  do  so.    ITift  last  is  matter  in  estoppel  which  must  be 
specially  pleaded.— /detii. 
S.    Joinder  of  Oausea— A  complaint  in  an  action  to  recover  dam- 
ages for  an  alleged  unlawful  arrest  for  failure  to  obey  a  sub- 
poena brought  against  the  justice  who  issued  the  subpoena  and 
the  warrant,  the  parties  who  served  them,  the  sureties  on  the 
official  bond  of  the  justice  and  one  who  filed  an  affidavit  in 
reference  to  which  the  subpoena  was  issued,  which  complaint 
charges  in  one  count  oppression,  annoyance  and  extortion,  and 
in  another  a  conspiracy  to  cheat  and  defraud,  is  not,  after  a 
dismissal  of  the  suit  as  to  the  sureties,  demurrable  for  mis- 
joinder of  causes  of  action  and  misjoinder  of  parties,  under 
Code  1878,  section  2630.— Chambers  v.  Oehler,  278 
4.     Malloe — An  allegation  in  a  petition  in  an  aciiun  for  the  conver- 
sion of  property  levied  upon,  which  avers  that  the  acts  of  the 
sheriff  and  defendant  ''were  done  for  the  purpose  of  oppressing 
plaintiff,  and  compelling  him  to  surrender  his  property  with- 
out  receiving  compensation  therefor,"   sufficiently    charges 
"  malice/'  although  the  word  is  not  expressly  used.— Oensbarg 
V.  Marshall  Field  &  Co.,  599. 
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5.  Motion  to  Strike— W^afvcr— The  remedy  for  the  additioD  to  a 

petitiou  by  amnndoient,  of  a  count  which  is  iocoosistent  with 
a  count  already  sH  up  in  the  petition  is  by  motion  to  strike, 
and  the  objection  is  waived  by  answering  — Keller  v.  Strong, 
5S5. 

6.  Plea  and  Proof— The  averment  in  a  petition  in  an  action  to 

recover  damages  for  the  statutory  penalty  for  illegal  sales  of 
intoxicating  liquor,  that  the  sales  were  made  in  the  spring  and 
summer  of  a  certain  year,  is  sufficiently  definite  as  to  time.— 
Carrier  v.  (Bernstein  Brothers,  572. 

?•  Repetition— «/wrfictai  Notice— The  court  will  grant  a  motion  to 
strike  out  an  answer  when  the  matter  contained  therein  is  the 
'  same  in  substance  as  the  allegations  in  former  answers  to 
which  demurrers  have  been  sustained,  although  it  contains  a 
preliminary  statement  withdrawing  all  former  answers  and 
amendments.  The  court  still  takes  judicial  notice  that  the 
withdrawn  p  eadings  stated  matter  vulnerable  to  demurrer.— 
Hoyt  V.  Beach,  257. 

8.  Strikinfir  oft— Discretion— Where  at  the  close  of  the  evidence, 
defendant  tiled  a  fourth  amendment  to  his  answer,  largely 
repeating  what  be  bad  previously  alleged,  it  was  not  an  abuse 
of  discretion  to  ptrike  it  out. — Marsh  v.  Chown,  556. 

9«  Same— It  is  not  error  to  strike  out  an  amendment  to  an  answer 
alleging  want  of  dilligence  in  collecting  collateral  security 
on  the  part  of  the  plaintiff,  where  such  fact  had  already  been 
sufficiently  alleged. — Uartman  Steel  Co.  v.  Hoag  &  Son,  269. 
10.  Same— It  is  not  error  to  sustain  a  motion  to  strike  an  amend- 
ment to  the  petition  which  alleged  matter,  not  in  support  of 
the  cause  of  action,  but  in  reply  to  matter  alleged  in  defend- 
ant's cross  petition. — Wood  v.  Ilrown,  124. 

PLEA  AND  PROOF— See Crim. Law.";  Insurance,";  LiBEL,»; 
Quieting  Title,  «. 

1.  Evidence  that  plaintiff  in  an  action  to  recover  the  value  of 

horses  and  other  property  lost  in  transportation  over  defend- 
ant's road  did  not  have  time  to  read  the  shipping  contract 
before  signing  it,  is  inadmissible  under  an  allegation  that, 
after  the  property  was  loaded,  defendant's  agent  presented  the 
contract  to  plaintiff,  representing  it  to  be  a  pass  to  carry  him 

to  the  place  of  delivery  and  requesting  him  to  sign  it. Faust 

V.  C.  &N.  W.  R'yCo.,241. 

2.  Same— Under  Code  1878,  section  2729.  which  provides  that  a 

party  shall  not  be  compelled  to  prove  more  than  is  necessary 
to  entitle  him  to  the  relief  asked,  it  is  only  necessary,  in  an 
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action  for  assault,  to  prove  that  it  was  unlawf  ul,  althongh  the 
petition  alleged  tliat  it  was  wanton  and  malicions. — Retzenstein 
V.  Clark,  287. 

8*  Same— Evidence  that  sales  were  made  by  the  defendaDt*8 
employes  is  admissible  under  the  averment  ia  a  petition  for 
damages,  or  for  the  statutory  penalty  prescribed  for  the  illegal 
sale  of  liquor,  that  the  defendant  sold  the  liquor. — Carrier  t. 
Bernstein  Brothers,  572. 

PLEDGES— See  COBPOR.  •. '. 

RiQHT  OF  Plbdoeb  OF  MORTGAGE— One  to  whom  a  chattel 
mortgage  is  assigned  as  collateral  security  is  not  required  to 
accept  an  offer  by  the  purchaser  of  the  mortgaged  property,  at 
a  sale  under  a  junior  lien,  to  give  security  on  such  property.— 
Uartman  Steel  Co.  v.  Hoag  A  Son,  269. 

PRACTICE-S«e  Appeal,  Blackmail,  »;  Contr.  '•,  "jCosts.  ', ».»; 
Grim  Law,  ',  •,  ",  «;  Estatks.  \  »,  *, »;  Evid.  «. ».  ^  «;  Execc- 
TiON,  ».  *;  Gen'l  Assignment,  «, »;  Iks  »,  *.  **;  Intbrbst;  Intox. 
LiQ  ";  Land,  and  Tenant,  K  ^  •;  Libel.  »;  Lim.  of  Act.  *; 
New  Trial,  \  ■, ».  •;  Plead.  •, ». »,  »0;  Pract  ";  Fract.  Sup  Ct. 
»  ^,  «;  Quieting  Title,  •;  Receivers,  \  «,»,  \  *.  •,  \ 

1.  Action— See  pos*,  ^''^  After  Appointment  of  Receiver — An  action 

may  be  maintained  against  an  insolvent  incorporation  not- 
withstanding the  appointment  of  a  receiver,  when  it  has  not 
been  enjoined  by  the  court  from  the  exercise  of  its  corporate 
powers,  and  the  receiver  is  not  a  necessary  party  to  the  action, 
and  when  no  relief  is  asked  against  him.— Weigen  v.  Council 
Bluffs  Ins.  Co.,  410. 

2.  Pknalty— Fcwwe—Under  Code  1878,  section  1539,  providing 

that  persons  who  sell  intoxicating  liquors  to  intoxicated  per- 
sons or  habitual  drunkards,  shall  forfeit  a  certain  sum  for 
each  oifense,  to  the  school  fund  of  the  county,  to  be  collected 
in  an  action  brought  by  any  citizen  inthecounty,  one-half  of 
said  amount  to  go  to  the  informer,  such  action  need  not  be 
brought  in  the  county  where  the  liquor  was  sold.— Carrier  v. 
Bernstein  Bros.,  573. 

8*  AdJudicatioii~Co//a/6raZ  Attack — The  defendant  in  an  action 
upon  a  promissory  note  brought  by  a  receiver  cannot  question 
the  appointment  of  the  plaintiff  on  the  ground  that,  as  clerk  of 
the  court,  be  had  approved  bis  own  bond,  when  it  was  adjudged 
sufficient  at  the  time  of  his  appointment.— Metropolitan  N.  Bk 
V.  Commerc.  S.  Bk.,  682. 
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4.  SAME—The  approval  by  the  coart  of  a  bond  ^ven  by  a  receiver 
who  was  at  the  same  time  clerk  of  the  court,  is  an  adjudica- 
tioQ  Id  the  receivership  proceedings  that  the  bond  was  soffi- 
cient,  and  cannot  be  collaterally  attacked. — Idem, 

5*  Same — Although  a  receiver  has  given  no  bond,  he  may  be  a 
receiver  de  facto,  so  that  his  authority  to  sue  in  such  capacity 
cannot  be  questioned  collaterally.— idem. 

6.  Same — ^In  an  action   upon  a  promissory  note  in  which  the 

receiver  is  plaintiff,  it  cannot  be  objected  that  he  was  dis- 
qualified to  accept  the  appointment  because  as  clerk  of  the 
court  it  was  necessary  for  him  to  approve  his  own  bond  as 
receiver,  since  such  contention  is  in  the  nature  of  a  cal lateral 
attack  upon  proceedings  had  and  an  order  made  in  another 
action. — Idem, 

7.  Oheaige  of  Venue— Transfer  to  Different  County— Defend- 

ant is  not  entitled  to  a  transfer  of  the  case  to  the  county  to 
which  he  has  changed  his  residence  since  the  service  of  the 
notice  upon  him. — Kiburz  v.  Jacobs,  580. 
Claims— See  po«^  •<>. 

8.  Collateral  Att€U5k— See  arUe^  \  *,*.*;  post,  *»— Service  appear- 

ing on  the  face  of  the  record  to  be  good,  and  the  court  having 
taken  jurisdiction,  the  judgment  is  not  void;  and  the  extrinsic 
facts  relied  on  to  defeat  the  service  can  be  shown  only  on  direct 
attack  of  the  judgment.— Day  v.  Goodwin,  874. 

9.  Rule  Applied — A  judgment  rendered  in  a  foreclosure  action 

is  not  void,  although  the  notice  of  the  pendency  of  the  fore- 
closure proceedings  was  served  upon  one  who  had  previously 
been  adjudged  insane,  without  at  the  same  time  leaving  a 
copy  for  her  with  her  husband,  with  whom  she  resided,  and 
who  was  likewise  a  party  to  the  action,  and  served  with 
process  on  the  same  occasion. — Idem, 

10.  Assifirninent  — Secured  Claims— Insolvency— Where  a  claim 

against  an  assigned  estate  is  paid  in  part  after  it  is  filed,  out 
of  the  proceeds  of  collaterals  held  by  the  claimant,  the  claim 
will  be  reduced  to  the  extent  of  the  payment,  for  the  purpose 
of  final  distributiou,  though  no  objections  are  made  to  the 
claim  as  filed.— Doolittle  v.  Smith,  408. 

11.  Continuances— In  an  action  for  a  partition  of  defendant*s  land, 

plaintiffs  moved  for  a  continuance  on  the  ground  that  it  could 
not  at  that  time  be  determined  whether  the  personalty  would 
he  sufficient  to  pay  the  debts.  It  appeared  that,  at  the  time  of 
the  motion,  a  prt^vious  order  authorizing  the  sale  of  the  lands, 
to  pay  the  debts,  was  in  force;  but  plaintiffs  asserted  that  this 
order  had  been  abandoned,  and  was  void  because  no  statement 
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of  claims  was  made  or  disposition  of  personally  shown  at  the 
time  the  order  was  made.    There  was  no  showing  that  the 
administrators  had  not  tiled  their  reports,  nor  that  the  suffi- 
ciency of  personalty  to  pay  the  debts  could  not    be   then 
determined.    Held,  that  there  was  no  error  in  overralinKf  this 
motion. — Cheney  v.  MoGoUoch,  249. 
12*    Ooats-Under  Code  1878.  sections  2988,  2984,  making  the  costs 
of  different  issues  taxable  af^ainst  the  party  who  fails  to  sac- 
oeed  on  such  issue,  costs  are  properly  divided  between  plaintiff 
and  defendant  in  an  action  on  a  contract  for  the  sale  of  live 
stock,   where  plaintiff  succeeds  on  the  issues  raised  by  the 
pleadingfs  that  th^  matters  in  controversy  had  been  settled,  and 
that  the  defendant  accepted  the   stock    under  the  contract, 
although  as  not  in  full  performance  thereof,  and  defendant 
succeeds  on  the  issue  raised  by  a  counter-claim  asking  for  a 
reduction  from  the  amount  due,  on  account  of  plaintiff^s  non- 
performance of  the  contract. — White  v.  Ledbetter,  71. 
Creditors— See  po$i, ". 
18*    Cross  Petitions— NoTiCE—In  an  action  to  set  aside  a  mort- 
gage as  iu  fraud  of  creditors,  where  the  defendant  mortgagee 
seeks  by  cross  petition  to   have  the  mortgage  foreclosed,  be 
must  serve  the  cross  petition  on  the  defendant  mortgagor.— 
Cathcart  v.  Grieve,  880. 
14*        Fkoof  Under— When  the  defendant  mortgagee,  in  an  action 
to  set  aside  a  mortgage  as  in  fraud  of  creditors,  seeks  by 
cross  petition  to  have  the  mortgage  foreclosed,  and  the  aver- 
ments of  such  petition  are  denied  in  the  reply,  there  can  be 
no  foreclosure,  in  the  absence  of  proof  of  the  allegation  of 
the  cross  petition. — Idem. 

15*  Eividenoe— Timely  Objection^ A  motion  to  strike  out  certain 
evidence  as  irrelevant  and  immaterial,  was  correctly  over- 
ruled, where  no  objection  was  lodged  against  such  evidence 
until  after  it  was  fully  adduced,  and  where  it  constituted  a 
part  of  the  history  of  the  crime  charged.— State  of  loiva  v. 
McDonough,  6. 

16.  Bxeoution  Scde— Injunction— Plaintiff  in  an  action  to  restrain 

the  sale  on  execution  of  real  property  of  which  he  is  in  posses- 
sion, is  at  most  only  bound  to  show  a  presumptive  title,  where 
defendant  has  no  title  at  all. — Moore  v.  Kleppish,  819. 

17.  Bxeoutors  and  Administrators— Action  fob  Cbbditors— 

Laches — An  action,  by  a  judgment  creditor  to  enforce  his  lien 
against  a  decedent's  real  estate  cannot  be  maintained  inde- 
pendently of  the  administration  proceedings,  when  the  admin- 
istrator has  not  refused  to  bring  it,  and  there  has  been  great 
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delay,  and  it  does  not  purport  to  be  for  the  benefit  of  all  the 
creditors.— Hansen's  Fur  Pact.  v.  Teabout,  860. 

18 .  Directed  Verdict— A  verdict  should  not  be  directed  for  defend- 

ant in  an  action  for  personal  injuries,  on  the  ground  that 
plaintiff  was  guilty  of  contributory  negligence  or  that  defend- 
ant was  free  from  negligence,  unless  the  facts  are  such  that  all 
reasonable  men  must  so  conclude.— McLeod  v.  C.  &  N.  W.  RY 
Co..  189. 

19.  Same— A  verdict  is  properly  directed  for  plaintiff  in  an  action 

for  a  balance  due  on  account,  where  plaintiff's  claim  is 
admitted  by  the  answer  and  defendant's  claim  for  damages, 
because  of  plaintiff's  negligence  in  delaying  to  foreclose  a 
chattel  mortgage,  assigned  by  plaintiff  to  defendants,  by 
reason  of  which  the  collateral  security  was  lost  under  a  sale  on 
a  junior  lien,  is  not  sustained  by  evidence,  but  it  is  shown 
that  the  property  covered  by  such  mortgage  was  sold  on  a 
valid  judgment  against  defendants  and  applied  in  liquidation 
thereof .—Hartman  Steel  Co.  v.  Hoag  &  Son,  269. 

20.  Dismissed  Without  Prejndioe- An  action  agreed  to  be  argued 

and  submitted  in  vacation,  but  dismissed  by  the  plaintiff  before 
a  hearing,  is  not  a  bar  to  a  subsequent  action  for  the  same 
cause,  although  the  defendant's  answer  in  the  first  suit  set  up 
a  counter-claim  as  set-off,  where  the  defendant  sets  up  the 
same  defense  in  the  subsequent  action.— Pray  v.  Life  Indemnity 
and  Security  Co..  114. 

Injunction- See  arUe^ ". 

21.  Instructions— In  an  action  for  personal  injuries,^  where  there  is 

a  conflict  in  the  evidence  in  regard  to  the  circumstances  under 
which  the  accident  occurred,  and  there  is  direct  evidence  of 
proper  care  on  the  part  of  plaintiff,  it  is  prejudicial  error 
to  instruct  that  the  Jury  are  to  take  into  consideration  the  nat- 
ural instinct  of  man  to  guard  himself  from  danger  and  pre- 
serve himself  from  injury.— Salyers  v.  Monroe,  74. 

Interest— See  post,  »*. 
Intoxicatinsr  Liquors— See  post,  **. 

22.  Judgment^ Action  to  Annul— AW  the  parties  to  a  judgment 

should  be  made  parties  to  a  proceeding  either  in  equity  or  at 
law,  under  the  statute,  to  annul  it— Day  v.  Goodwin,  874. 

Laches— See  ante,  ". 

28.    Jury  Question— The  finding  of  the  jury  as  to  competency  to 
make  a  will  should  stand,  where  it  cannot  be  properly  said  that 
the  evidence  is  conclusive  either  way.  especially  after  the  trial 
court  has  declined  to  interfere.— In  re  Estate  of  Allison,  180. 
Small  flgores  refer  to  sabdiTisions  of  Index.    The  others  to  page  of  report. 
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84.  Mifldoinder  of  Oaoseo— Under  Code  1878,  section  2680,  provid- 
ing that  **oaa8e8  of  sotion  of  whatever  kind,  where  each  may 
be  prosecuted  by  the  same  kind  of  proceedings,  provided  that 
they  be  by  the  same  party,  and  against  the  same  party,  in  the 
same  rights,  and  if  suit  on  all  may  be  brought  and  tried  in  that 
county,  may  be  joined  in  the  same  petition,*'  in  an  action  for 
damages  for  the  sale  of  intoxicating  liquors,  where  the  wife,  in 
one  count  of  the  petition,  sues  as  such,  under  section  1557, 
allowing  her  to  recover  actual  damages  and  exemplary  dam- 
ages for  injury  to  her  person,  property,  and  means  of  support, 
caused  by  sales  of  intoxicating  liquors  to  her  husband,  whereby 
he  was  rendered  intoxicated,  and  where  in  another  coont,  she 
sues  as  a  citizen  of  the  county  and  an  informer,  under  section 
1589,  which  provided  that  persons  who  sell  intoxicating  liquors 
to  intoxicated  persons  or  habitual  drunkards,  shall  be  liable  to 
a  certain  forfeit  for  each  offense,  to  be  collected  in  an  action 
brought  by  any  citizen  in  the  county,  one-half  of  said  amount 
to  go  to  the  informer,  there  was  a  misj  )inder  of  causes  of 
action,  since  they  were  not  in  the  same  right,  or  to  be  brought 
by  the  same  plaintiff. — Carrier  v.  Bernstein  Brothers,  57d. 

Negllfir©noe--See  arUe,  ". 

Notioe—See  ante, ". 

85*  Nuno  pro  Tuno  Orders— Where  no  rights  of  third  parties  have 
intervened  or  will  be  affected  thereby,  plaintiff  is  entitled  to  a 
nunc  pro  tunc  order  requiring  a  clerk  to  record  a  decree  which 
has  been  prepared  and  signed  by  the  judge,  and  given  to  the 
clerk,  who  tiled,  but  failed  to  record  it.-~Day  v.  Goodwin,  874. 

Objections— See  ante, ». 
Oflaoers—See  ante, »,  \  »,  •. 

86*  Officer  de  Facto— Tnat  the  clerk  of  the  district  court  in  his 
capacity  as  receiver  of  an  insolvent  bank  has  instituted  an 
action  to  recover  a  debt  due  it,  does  not  vacate  the  office  of 
clerk  and  invalidate  his  acts  in  docketing  the  case,  filing 
papers  and  making  entries,  thus  preventing  the  court  from 
acquiring  jurisdiction,  of  the  action,  since  he  acted  as  clerk 
de  facto,  and  third  persons  dealing  with  him  had  the  right  to 
rely  upon  his  acts  so  performed  as  being  legal. — Metropolitan 
National  Bank  v.  Commercial  Savings  Bank,  682. 

27*  Parties — See  post,  *^ — In  an  action  against  an  assessment  insur- 
ance company  on  a  certificate  entitling  the  beneficiary  to  the 
amount  of  an  assessment,  it  is  not  necessary  to  make  the  sec- 
retary a  party.— Pray  v.  Life  Indemnity  &  Security  Co.,  114. 

88.       Partition— See  ante,  ^^—PriorUy  of  Title— The  fact  that  real 
property  was  sold  upon  execution  sale  and  the  f>ain tiff's 
BmftU  flKiires  refer  to  nubdiYUions  of  Index.    The  others  to  pftge  of  report. 
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dower  right  thereby  cat  off,  under  MoClain's  Code,  section 
8644,  cannot  be  urii^ed  by  the  defendant  in  an  action  for  par- 
tition when  such  defendant  does  not  stand  in  privity  with 
the  purchaser  at  such  sale,  but  claims  under  a  hostile  title.— 
Sherod  v.  Eweil,  258. 

29*  COLLATBBAL  Attaok—Au  order  for  the  sale  of  defendant's 
land,  made  in  the  absence  of  a  statement  of  the  claims  tiled 
or  a  showing  as  to  the  disposition  of  the  personalty,  if  irreg- 
ular, is  not  void.— Cheney  v.  McCuUoch,  249. 

80.  Presumptions— A  party  will  be  presumed  to  rely  upon  a  cause 
of  action  which  may  be  sustained  by  proof,  rather  than  upon 
another,  to  support  which  the  evidence  offered  is  incom- 
petent —Keller  v.  Strong,  585. 

81*  Quietin^r  Title— PaWtea— One  in  possession  of  land  under  an 
agreement  of  another  to  sell  it  to  him,  and  to  convey  it  to  him 
on  payment  of  the  purchase  price,  is  not  bound  by  decree  in 
suit  to  which  he  is  not  a  party,  against  such  other,  to  quiet 
title  —Steel  v.  Long,  39. 

82.  Receivers— See  njite^  \ »,  *, »,  •  —Authority  to  Sue— A  receiver 
who  was  directed  by  the  court  to  make  a  settlement  with  ref- 
erence to  defendant  company,  and  t#  collect  the  claim  due  the 
insolvent  debtor  by  litigation,  if  necessary,  and  who  was  as 
receiver  an  ofllcer  of  the  court  in  which  he  was  allowed  to 
intervene  as  a  plaintiff  in  the  suit  at  bar,  is  authorized  to  pros- 
ecute the  suit— Metropolitan  National  Bank  v.  Commercial 
Savings  Bank,  682. 

82a*  Set-off— Upon  the  granting  of  a  decree  directing  an  assessment 
to  be  ordered  by  a  life  insurance  association  for  the  payment 
of  the  plaintiff's  claim,  a  judgment  held  by  the  defendant 
against  the  plaintiff  will  be  allowed  as  a  set-off  against  the 
amount  realized  from  the  assessment  ordered.— Pray  v.  Life 
Indemnity  and  Security  Co.,  114. 

88*  Tender—Where  plaintiff  sued  defendant  for  negligence  in  col- 
lecting a  note  Intrusted  to  it.  and  defendant  tendered  a  part 
payment  it  had  collected,  which  was  refused,  plaintiff  was 
entitled  to  the  amount  of  the  tender,  without  evidence,  as  it 
was  an  admission  of  the  liability  to  that  extent.— Idem. 

84.  Intbbest — Where  money  is  tendered  in  part  payment  of  an 
over  due  debt,  without  condition,  and  the  tender  is  kept 
good,  interest  on  the  amount  tendered  ceases  from  the  time 
of  the  tender.— /rfcm. 

86.    Transfer  to  Squity— The  court  did  not  err  in  transferring  a 
cause  from  the  law  to  the  equity  side  of  the  calendar  on  its  own 
Smftll  flgares  refer  to  subdivisions  of  lodez.    The  others  to  page  of  report. 
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motion,  where  the  petition  did  noto  state  a  cause  of  action.— 
Johnston  &  Son  y.  Boback,  528. 
86.       Same — Issues  co^izable  in  equity  may  be  transferred  to  the 
equity  side,  under  fJode,  section  8483,  but  not  issues  at  law, 
and  no  motion  is  required  to  have  those  tried  separately  in 
the  proper  forum. — Idem. 
87*        Waiver  of  error  in — (voing  to  trial  does  not  waive  the  error  of 
the  court  in  transferrin^^  a  law  case  to  the  equity  side  of  the 
calendar.— /ctem. 

88.    Trial--LAW  and  Equity— The  ordinary  rule  is  to  hear  the  equit- 
able issues  iirst;  but  where  a  trial  at  law  will  practically  settle 
all  matters  in  controversy,  it  ought  to  be  first  had.— Johnston 
&  Son  V.  Robuck,  528. 
Venue— See  ante,  \  '. 

PRACTICE  SUPREME  COURT-See  Crim.  Law.Mnjuhc- 

TION,  '. 

AbBtraots— See  post,  ••. 

1.  Amendment- An  amendment  to  an  abstract,  made  after  the  case 

has  been  submitted  on  appeal,  will  not  be  considered  unless 
filed  on  permission  of  the  court,  where  the  party  has  ample 
time  to  tile  it  before  submission,  after  discovering  the  necessity 
therefor.— Watson  v.  Burroughs,  746. 

2.  Same— Where  it  was  certified  in  the  abstract  that  it  contained 

all  the  evidence,  and  appellant  filed  an  amendment  covering 
alleged  defects,  and  reaffirming  such  facts,  and  appellee  also 
filed  ao  abstract  setting  forth  some  omissions  and  corrections, 
the  cause  was  properly  before  this  court.— Harrison  v.  Palo 
Alto  county.  «88. 

8*  Striking— Appellee's  additional  abstract  will  not  be  stricken 
from  the  tiles  because  it  was  not  filed  within  the  time  fixed  by 
the  rules,  where  it  does  not  appear  that  the  submission  of  the 
cause  had  been  delayed,  or  that  any  prejudice  had  been  caused 
by  the  non-compliance  with  the  rules  in  that  respect. — Clark 
V.  Ellsworth,  442. 

4.  Costs— Appellant's  motion  to  tax  the  costs  of  the  transcript  on 

appeal  against  the  appellee,  on  the  ground  that  his  own 
abstract  was  full,  fair  and  complete,  will  be  denied  where  his 
abstract  omitted  to  give  the  date  of  the  judgment  or  the  fact 
that  time  was  allowed  for  filing  a  bill  of  exceptions,  and  was 
defective  in  other  important  particulars.— Kiburz  v.  Jacobs, 
580. 

5.  Estoppel— The  appellee  is  taxable  with  the  costs  of  his  amend- 

ment to  appellant's  abstract,    although  the  judgment  is 
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affirmed,  where  the  abstract  prepared  and  filed  by  the  appel- 
lant contained  everything  necessary  to  the  full  understand- 
ing of  the  questions  raised,  and  the  amendment  did  not  aim 
to  correct  it  or  make  it  complete,  but  is  an  independent 
abstract  of  all  the  evidence,  about  one-half  being  devoted  to 
questions  and  answers  printed  in  full  — McWhirter  v.  Craw- 
ford, 550. 

6.  Appealable  Order— An  appeal  will  lie  from  a  decision  which 
overrules  a  demurrer  to  a  petition  for  re-hearing  in  a  proceed- 
ing 'by  an  administrator  to  obtain  property  alleged  to  belong 
to  the  estate.— In  re  Behren's  Estate,  29. 

7«  Rule  Applied— Defendant  was  cited  under  Code  1878,  section 
2379.  to  be  examined  with  reference  to  a  writing  in  his  hands 
which  it  is  claimed  belonged  to  the  estate  of  which  petitioner 
was  the  administrator.  After  the  close  of  the  term  at  which 
the  examination  was  held,  the  court  made  an  order  directing 
the  defendant  to  pay  the  administrator  three  hundred  dol- 
lars. Defendant  petitioned  for  a  re-trial,  on  the  ground  that 
the  original  petition  did  not  ask  a  personal  judgment  against 
him;  that  he  had  no  notice  thereof  until  the  order  was  served 
upon  him;  that  the  order  was  entered  in  vacation,  and  without 
his  consent;  that  he  was  misled  by  statements  of  counsel  for 
the  petitioner  into  believing  that  ho  personal  claim  was  made 
against  him;  that  he  never  had  any  money  belonging  to  the 
estate;  that  the  writing  referred  to  was  merely  a  memoran- 
dum made  by  him  as  priest  at  the  time  the  deceased  made  a 
gift  to  the  church;  that  the  court  in  the  examination,  which 
was  conducted  partly  in  German  and  partly  in  English,  mis- 
understood the  effect  of  the  memorandum.  Held,  that  the 
grant  of  a  new  trial  was  in  the  sound  discretion  of  the  trial 
court. — Idem. 

8.  Assiffmnenta — ^That  no  errors  are  assigned  will  not  require  the 
dismissal  of  an  appeal,  although  the  action  is  at  law,  when  the 
parties  treated  it  in  the  lower  court,  as  in  equity. — Harrison  v. 
Palo  Alto  County,  383. 

9*  Suffloienoy — An  assignment  on  a  motion  for  a  new  trial,  that 
the  verdict  is  not  sustained  by  sufficient  evidence,  does  not 
sufficiently  present  the  objection  that  notice  of  the  injury  to 
the  plaintiff  by  a  defect  in  the  street  of  the  defendant  city  was 
not  given  within  six  months  as  required  by  Acts  Twenty-second 
General  Assembly,  chapter  25,  section  1. — Reed  v.  City  of 
Muscatine,  188. 

10.    Bill  of  Bxoeption8—i^t7t»^— Appellee's  motion  to  strike  from 
appellant's  abstract  all  that  portion  of  it  which  must  be  pre- 
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served  by  a  bill  of  exceptioos  will  be  granted  where  the  appel- 
lant failed  to  prepare  and  submit  to  the  judge  for  approval  a 
bill  of  exceptions  in  time  to  reach  the  clerk's  office  for  filing 
within  the  time  allowed  for  that  purpose.— Kiburz  v.  Jacobs, 
580. 

Bond— See  post,  ••. «». 

11.    Oertifloate— See />o<t,  ^,  **— A  question  certified  to  the  supreme 
court,  which  involves  an  examination  of  the  record  and  the 
proceedings  of  the  lower  court,  will  not  be  considered,  as  the 
certltioate  must  set  out  the  very  point  to  be  determined. — Sloss 
V.  Bailey,  696. 
12*        Clerk*8  Certificate — Bringing  up  the  evidence  certified  by 
the  clerk,  as  provided  by  Code  1878,  section  3184,  is  not  suffi- 
cient for  a  trial  de  novo.    It  is  the  office  of  the  judge's  cer- 
tificate to  identify  the  evidence,  and  make  it  of  record  when 
tiled,  while  the  purpose  of  the  clerk's  certificate  is  to  identify 
and  authenticate  the  record. — Bauernfiend  v.  Jonas,  56. 
18.        Construction — On  a  motion  to  dismiss  appeal,  submitted  on 
certificate,  the  certificate  may  be  somewhat  liberally  con- 
strued to  avoid  dismissal.—Sarver  v.  C.  B.  &  Q.  R'y  Co.,  59. 

14.  Conduct  Below— Where  a  defendant,  by  answer,  meets  issues 

indefinitely  stated  in  the  petition,  he  cannot  afterwards  com- 
plain that  they  are  not  properly  tendered.—Grieve  v.  I.  C.  R'y 
Co.,  669. 

15.  Rule  Applied — ^The  petition  alleged  that  stock  was  damaged 

by  delay  in  delivery,  and  by  "  their  long  confinement,  ♦  *  * 
exposure,  and  lack  of  proper  care  and  attention."  The 
answer  denied  lack  of  care,  and  set  up  matter  in  justification 
of  the  delay.  Held,  that  the  answer  put  in  issue  the  question 
of  negligence  in  the  delay  and  failure  to  exercise  care.— 
Idem, 

OoBtB— See  ante,  \  *;  post,  ". 
Demurrer — See  ante,  •, '. 

16«  Dismissal— Payment /or  Transcript— An  appeal  will  not  be  dis- 
missed on  the  ground  that  the  clerk's  fees  have  not  been  paid 
and  cannot  be  waived,  when  he  had  performed  all  the  duties 
required  of  him  and  certified  the  transcript  of  the  record.— 
Harrison  v.  Palo  Alto  County,  888. 

16a.  A  defect  in  preserving  evidence  in  an  equitable  action  is  not 
ground  for  dismissing  a  properly  perfected  appeal,  but  it 
goes  to  the  disposition  of  the  cause  on  the  merits.— Bauern- 
fiend V.  Jonas,  56. 

Estates— See  ante, «,  ". 
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Sstoppel— Sec  post,  ". 
Evidence — See  post,  ". 

17.  Bxoeptions —  Waiver — Aa  exception  to  the  erroneous  admission 

of  eviduuce  is  not  waived  by  failure  to  object  to  the  subsequent 
introdmaion  of  evidence  of  the  same  kind. — Metropolitan  N* 
Bit.  V.  Conimerc.  S.  Bk.,  682. 

18.  Samb — The  mere  silence  of  a  party  when  incompetent  evidence 

is  offered,  should  be  treated  as  a  waiver  of  the  objection  to 
the  particular  evidence  offered  only,  and  will  not  preclude 
him  from  objecting  to  similar  testimony  offered  subse- 
quently.— fdem, 

19.  Rule  Applied— Where  a  question  asked  plaintiff  by  his  coun- 

sel was  not  objected  to.  and  defendant  offered  evidence  in 
contradiction  of  the  answer,  defendant  did  not  waive  his 
right  to  object  to  the  evidence  given  by  another  witness  to 
the  same  effect,  in  rebuttal.— /dem. 

21.  Harmless  Error— Error  in  overruling  a  motion  to  direct  a  ver- 

dict for  defendant  is  cured  so  far  as  possible  by  setting  aside 
the  verdict  returned  and  granting  a  new  trial;  and  the  refusal 
to  direct  will  not  be  reviewed,  on  appeal.— Grieve  v.  I.  C.  R'y 
Co.,  059. 

22.  Same — Plaintiffs  could  not  be  harmed   by  an  order  requiring 

their  petition  to  be  made  more  specific,  but  not  changing  the 
effect  of  the  original  averments,  where  a  demurrer  was  sus- 
tained to  the  petition  as  amended,  because  not  stating  a  cause 
of  action. — Sigmond  v.  Bebber,  481. 

28.  Same— Error  in  striking  out  matter  in  special  denial  is  not 
prejudicial  where  the  defendant  has  the  benefit  of  the  latter 
under  his  general  denial— Agne  v.  Seitsinger,  482. 

24.  Same — Error  in  sustaining  an  objection  to  certain  questions  is 

harmless,  where  the  answer  thereto  is  subsequently  given. — 
Trimble  v.  Tantlinger,  665. 

25.  Same — An  appellant  cannot  complain  that  a  question  asked  a 

witness  whose  deposition  was  taken  at  the  instance  of  appellee 
was  erroneously  overruled,  as  not  a  proper  cross-examination, 
when  the  subject  was  fully  inquired  into  by  a  deposition  of  the 
same  witness,  taken  by  appellant. — In  re  Estate  of  Allison,  180. 

26.  Same— Admission  of  incompetent  evidence  that  plaintiff  in  an 

action  for  loss  of  property  during  shipment  did  not  have  time 
to  read  the  shipping  contract  before  signing  it,  is  harmless 
error  to  defendant,  where  the  charge  to  the  jury  requires  them 
to  consider  the  contract  as  in  force.— Faust  v.  C.  &  N.  W.  R'y 
Co.,  241. 
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27*  Instruotions-'In  the  absence  of  eyidence,  it  will  not  be  pre 
sumed  to  have  been  such  as  to  sustain  a  charge  which  is  clearly 
erroneous  upon  any  imaginable  state  of  facts. — State  of  Iowa 
V.  Debolt,  105. 

88«  Beqcestsd  lMSTRUCTioK8--An  appellant  cannot  complain  of  the 
failure  of  the  court  to  give  a  requested  instruction  when  the 
facts  assumed  in  it  sufficiently  depart  from  the  record  to  make 
it  partial  and  unfair,  and  the  court,  in  a  minute  and  correct 
charge,  dealt  with  the  same  subject  in  a  way  that  was  fair  to 
both  parties.— In  re  Estate  of  Allison,  180. 

29*  Joined  Appeals— Where  an  appeal  is  taken  from  a  judgment 
sustaining  a  mortgage,  and  also  from  a  subsequent  order  deny- 
ing an  injunction  restraining  foreclosure  of  such  mortgage,  a 
motion  to  strike  out  the  latter  appeal,  as  in  no  way  connected 
with  the  main  case,  will  be  overruled,  as  there  is  nothing  in 
the  rules  prohibiting  printing  two  appeals  under  one  cover.— 
Garner  v.  Fry,  615. 

%%•  Judgment— Construction /or  Appeal— A  judgment  for  some  of 
the  relief  prayed  which  does  not*  grant  other  relief  prayed  but 
does  not  expressly  deny  it,  is  a  judgment  against  plaintiff  as 
to  such  relief,  so  that  on  appeal  from  the  judgment  ren- 
dered, his  right  to  such  relief  may  be  considered. — Floete  v. 
Brown,  154. 

81*  Law  Of  Oase— It  is  proper  to  strike  out  a  special  denial  attem  pt- 
ing  to  put  in  issue  a  proposition  which  had  been  determined  on 
an  appeal,  after  a  former  trial. — Agne  v.  Seitsinger,  483. 

82*  Same— A  ruling  on  a  prior  appeal  in  the  same  cause  must  con 
trol  on  a  subsequent  trial,  where  the  situation  is  not  changed 
by  the  issues  or  evidence.— McFall  v.  Iowa  Cent.  R*y  Co..  47 

88*  New  Trial— The  granting  of  a  new  trial  in  a  proceeding  insti- 
tuted by  an  administrator  to  recover  property  alleged  to  belong 
to  the  estate,  rests  in  the  discretion  of  the  court,  and  its  decis- 
ion will  not  be  reversed  on  appeal,  in  the  absence  of  abuse  of 
such  discretion.— In  re  Behren's  Estate,  29. 

84.  Notice — The  fact  that  a' notice  of  appeal  erroneously  names  the 
term  or  fixes  the  time  of  hearing,  is  immaterial. — Harrison  v. 
Palo  Alto  County,  888. 

88.  Samb— The  statute  respecting  notice  of  appeal  (Code  1873, 
section  8178)  does  not  require  that  it  name  the  term  at  which 
the  appeal  will  be  heard ;  and  therefore  woras  so  used,  though 
erroneous,  do  not  affect  the  validity  of  the  notioe,  but  are 
regarded  as  surplusage. — Idem. 
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86*  Owner  of  Contingent  Fee— Attorneys  who  ajfree  to  present  a 

case  upon  appeal  for  a  contingent  fee,  do  not  thereby 

become  parties  to  the  action  and  entitled  to  service  of 

notice  of  appeal. — Idem, 

87«    Notice  of  Motion— A  motion  to  affirm  a  judgment  on  appeal 

will  be  discharged  if  there  is  no  evidence  of  service  in  the 

record.— Brooke  v.  King,  713. 

88«  Objeotion  Below— An  objection  that  plaintiff  in  an  action  for 
personal  injuries  caused  by  a  defective  street  did  not  give 
notice  of  the  accident  to  the  city  within  six  months  as  required 
by  Acts  Twenty-second  General  Assembly,  chapter  25.  section 
1,  cannot  be  first  taken  on  appeal,  on  the  ground  that  such 
notice  is  jurisdictional  and  may  be  raised  at  any  time;  as  the 
court  has  jurisdiction  of  the  general  subject,  and  lack  of  the 
jurisdiction  of  the  particular  case  cannot  be  first  raisied  on 
appeal.— Reed  v.  City  of  Muscatine,  188. 
9.  Same— An  objection  that  the  levy  of  a  landlord's  attachment 
was  invalid,  because  written  notice  thereof  was  not  served  on 
the  attachment  defendant,  cannot  be  first  presented  on  appeal 
from  a  judgment  for  plaintiff  in  an  action  to  recover  as  mort- 
gagee the  attached  property,  or  plaintiff's  interest  therein.— 
Hipsley  v.  Price,  282. 

40.  Sam K— That  one  who  applied  for  a  new  trial  in  a  contempt  pro- 
ceeding did  so  by  a  paper  entitled  "motion  for  re-hearing  and 
new  trial,**  which  was  filed  ten  days  after  judgment,  instead  of 
by  petition,  cannot  be  first  raised  on  appeal.  -  State  of  Iowa  v. 
Stevenson,  50. 

41*  Same— The  objection  that  no  answer  was  filed  to  an  amendment 
to  a  petition  cannot  be  raised  on  appeal  where  the  case  was 
tried  in  the  lower  court  as  if  such  answer  had  been  filed  — 
Fred  Miller  Brewing  Co.  v.  Hansen,  807. 

42.  Same— An  objection  by  defendants  in  an  action  for  malicious 
assault,  that  they  were  not,  from  the  allegation  of  the  petition, 
bound  to  anticipate  a  claim  by  plaintiff  that  he  had  been  injured 
in  a  certain  manner,  cannot  be  first  taken  on  appeal. — Reizen- 
stein  V.  Clark,  289. 

4B«  Opinion  on  Appeal— Where  the  facts  are  undisputed,  and  no 
questions  of  law  are  presented  rendering  an  opinion  necessary, 
the  judgmt^nt.  under  Code,  section  198,  will  be  affirmed  with- 
out opinion. — Clay  Robinson  &  Co.  v.  Maynard  Sdiving  Bank 
748. 

44.  Preenimptions— See  ante,  ^ — On  a  trial  for  slander,  where  the 
jury  is  charged  to  estimate  the  amount  of  "actual  injury'* 
plaintiff  would  naturally  sustain,  the  supreme  court  cannot 

Small  figures  refer  to  subdlvislous  of  f  odex.    The  others  to  page  of  report. 


826  Ikdbx. 

Pbao.  Sup.  Ct.    Continoed 

presnme,  from  the  amount  of  the  verdict,   that  exemplary 
damages  were  allowed. — Trimble  y.  Tantlinger,  665. 
45*        Same — No  inference  will  be  drawn  or  presumptions  indulged 
in  in  reference  to  the  recitals  in  a  decree,  except  such  as 
support  the  decree.— Willen burg  v.  Hersey.  699 
46*    Relief— The  relief  granted  on  appeal  will  not  l>e  more  favorable 
to  a  party  who  does  not  appeal  than  the  judgment  below. — 
McWhirter  v.  Crawford.  550. 
47*    Review— The  appellate  court  cannot  take  notice  of  a  mere 
remark  in  argument  to  the  effect  that  defendant  in  a  criminal 
case  was  forced  to  trial  before  a  jury  that  had  fixed  opinions  as 
to  one  of  the  facts  essential  to  his  conviction. — State  of  Iowa  v. 
Rowe,  ?28. 
48.    Conflicting  Evidence— The  finding  of  the  district  court  that  a 
so-called  street  was  actually  a  street,  and  did  not  come  within 
the  term  '* alley*'  in  a  street  paving  resolution,  is  conclusive 
upon  the  supreme  court  on  appeal,  at  law.  on  conflicting  evi- 
dence.— Polk  v.  McCartuey,  567. 
49*     Same^A  verdict  based  upon  conflicting  testimony  will  not  be 
disturbed  on  appeal,  when  it  has  evidence  to  support  it. — 
Names  v.  Union  Ins.  Co.,  612. 
50.     Same — The  verdict  of  the  jury  will  not  be  disturbed  where  there 

is  evidence  justifying  its  finding.— State  of  Iowa  v.  Shea,  724. 
hi.       EviDEifCE — Alleged  error  in  dismissing  a  petition  for  partition 
of  land  cannot  be  determined  on  appeal,  where  all  the  evi- 
dence offered  on  the  trial  is  not  in  the  record. — Cheney  v. 
McColloch,  249. 
52.       Estoppel  as  to  Review— A  party  cannot  question  on  appeal 
an  express  statement  or  admission  in  his  pleadings. — Floete 
V.  Brown,  154. 
58.    Failure  to  Appeal — The  disallowance  of  a  claim  for  damages, 
although  presented  in  the  briefs,  will  not  be  considered,  when 
the  party  injured  thereby  has  not  appealed. — Harrison  v.  Palo 
Alto  County,  383. 
54*        ^amc— Plaintiff  having  asked  for  a  nunc  pro  tunc  order  requir- 
ing the  clerk  to  record  a  former  decree,  and  defendant 
moved  for  leave  to  answer,  defendant,  not  having  appealed, 
cannot,  on  the  appeal  of  plaintiff  from  the  denial  of  the  order, 
claim  any  aflirmative  relief  as  to  or  by  reason  of  the  motion, 
relative  to  which  the  lower  court  took  no  action. — Day  v. 
Goodwin,  874. 
55.        FiNDiNGS—Special  findings  by  a  jury  will  not  be  sustained  if 
contrary  to  the  evidence,  and  when  material  and  determina- 
tive in  their  character,  the  party  found  against  will  not  be 

Small  fiKures  refer  to  subdivlsione  of  Index.    The  others  to  page  of  report. 


Index.  827 

Pbao.  Sup.  Ct.    CoDtinued 

presumed  to  have  had  a  fair  trial.— Water  bury  v.  C,  M.  & 
St.  P.  R'y  Co..  82. 

56.  PreseDtation~A  judgment  will  be  affirmed  when  the  record 
fails  to  present  sufficient  information  to  enable  the  court  to 
intelligently  consider  the  assignments  of  error.— Odden 
V.  Lewis,  747. 

67.  Verdict — la  an  action  to  recover  the  value  of  horses  and  other 

property  burned  on  defendant's  train,  the  evidence  showed 
that,  at  a  certain  station  where  the  train  stopped,  plaintiff, 
shipper,  who  by  the  contract  was  to  accompany  the  stock,  left 
the  car  and  went  to  the  caboose,  but  left  it  before  the  train 
started,  to  return  to  the  stock  car.  H«)  was  not  thereafter  seen 
on  the  train.  After  the  train  started  the  car  was  found  to  be 
on  fire,  and  the  stock  therein  was  destroyed.  Plaintiff  claimed 
to  have  been  left  at  the  station  at  which  the  train  stopped,  but 
his  testimony  was  uncertain  and  contradictory.  There  were 
not  as  many  carcasses  of  horses  found  in  the  car  as  plaintiff 
claimed  to  have  shipped,  and  his  reputation  for  truth  was  bad. 
The  evidence  tended  to  show  that  he  set  the  tire.  Eeld^  that 
he  was  not  entitled  to  recover.— Faust  v.  C.  &  N.  W.  R'y 
Co.  241. 

68.  Same— A  verdict  in  a  criminal  case  is  sustained  by  the  evi- 

deuce,  although  the  proof  on  the  part  of  the  state  is  not 
entirely  satisfactory,  where  it  is  so  materially  strengthened 
by  the  testimony  of  the  defendant,  given  in  his  own  behalf, 
as  to  authorize  the  verdict. — State  of  Iowa  v.  Hazen,  16. 

59*  Damages— The  damages  awarded  against  a  railroad  company 
for  the  killing  of  a  hor.se  will  not  be  adjudged  excessive 
when  the  evidence  as  to  the  animal's  value  is  conflicting, 
some  witnesses  placing  it  above  and  some  below  the  amount 
for  which  judgment  was  rendered.— Riley  v.  C,  M.  &  St.  P. 
R'yCo.,23o. 

60.  Reserved  Rulln^r— Where  defendant  moved  to  strike  out  an 

answer  of  a  witness,  and  the  trial  court  reserved  its  ruling, 
and  the  matter  was  not  again  called  to  its  attention,  defendant 
cannot  complain,  as  there  was  neither  a  ruling  nor  an  excep- 
tion.—State  of  Iowa  V.  Reilly,  18. 

61,  Supersedeas— An  appellee's  possession  of  the  land  in  dispute, 

obtained  by  the  service  of  a  writ  of  possession  before  au  appeal 
bond  was  tiled,  is  not  affected  by  a  subsequent  perfecting  of 
appeal  and  tiling  of  a  supersedeas  bond,  under  Code  1878,  sec- 
tion 8186,  providing  that  an  appeal  shall  not  stay  proceedings 
unless  a  bond  is  tiled— Hyatt  v.  Clever,  888. 
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68.  CouNTiBS— An  appeal  from  a  jadgmeDt  against  a  coanty  does 
Dot  operate  as  a  stay  of  prooeediDgs  thereon  withoat  the  filing 
of  a  supersedeas  bond,  as  Code,  section  4120,  providing  that  no 
proceedings  under  a  judgment  shall  be  stayed  by  an  appeal 
unless  the  appellant  executes  and  files  a  bond,  makes  no  excep- 
tions, and  the  only  exemption  from  furnishing  security  is  that 
made  by  section  S475  in  favor  of  the  state.—Harrison  v.  Steb- 
bins,  462. 

•8.  SuPEBSEDEAS  BosT>^  WhcU  RecoverobU  CTtMier  —  Damages  for 
defendant's  continuing  to  practice  his  profession  pending  his 
appeal  from  a  decree  enjoining  his  future  practice  are  not 
covered  by  the  supersedeas  bond  conditioned  for  payment  of 
'*all  costs  and  damages  that  shall  be  adjudged  against  said 
appellant  in  this  appeal.'*  Nothing  but  damages  adjudged  on 
the  appeal  are  recoverable  on  such  bond. — Cole  v.  Edwards,  873. 

Transoripts — See  antff  **. 

64.  Trial  de  Novo— See  ante  ^•a— Where  all  the  que>tions  to  be  con- 
sidered in  a  trial  dtnovo  in  equity,  by  the  appellate  court,  involve 
a  consideration  of  the  evidence,  and  the  abstract  of  record  shows 
that  all  the  evidence  is  not  contained  therein,  the  decree  of  the 
lower  court  must  be  affirmed.— Payne  v.  Cheaf,  749. 

€5.  Same  "The  record  rs  set  out  in  the  abstract  contained  a  stipulation 
that  affidavits  filed  on  a  motion  to  dissolve  a  temporary  injunc- 
tion should  be  taken  as  the  testimony  of  affiants.  Following 
it  was  a  statement  that  the  cause  came  on  for  trial  on  the  evi- 
dence, * 'as  shown  by  this  abstract,"  which  contained  all  the 
evidence  offered,  all  of  which  evidence  was  certified  by  the 
judge  and  filed,  and  made  a  part  of  the  record.  Then  followed 
what  purported  to  be  evidence,  and  after  it  a  statement  that 
the  trial  judge  duly  certified  the  same  to  be  all  the  evidence 
offered  at  the  trial.  The  abstract  then  recited  that  it  contained 
all  the  evidence  offered,  but  no  affidavits,  as  such,  or  purport- 
ing to  be  testimony  or  depositions  of  affiants,  appear  in  the 
abstract.  Held^  sufficient  to  present  the  case  for  trial  de  notH>.~- 
Fred  Miller  Brewing  Co.  v.  Hansen,  307. 

M.  Same— Where  appellant's  abstract  does  not  purport  to  show 
all  the  evidence,  and  the  appellee  denies  that  it  is  all  in  the 
record,  the  case  cannot  be  tried  de  novo  —Watson  v.  Bur- 
roughs, 746. 

67.  Judge's  CERTinoATE— The  failure  to  file  in  the  district  court 
the  certificate  of  the  judge  attached  to  the  testimony  taken 
before  a  commissioner,  renders  the  presence  of  such  testimony 
in  the  abstract  improper,  and  precludes  a  trial  de  novo  on 
appeal.— Bauernfiend  v  Jonas,  56. 
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68.  Samb— A  certificate  by  the  trial  judge  in  a  case  tried  as  in 
equity,  that  the  foregoing  record  contains  all  the  evidence 
''offered  and  introduced"  on  the  trial,  is  insufiQcient  to  present 
the  case  for  trial  de  novo.  It  must  appear  that  all  the  evi- 
dence offered,  introduced  and  rejected,  is  up.— Cheney  v. 
McColloch,  249. 

PREFfiRENCES-See  Banks.  \  ^  •. 

PKESCR'PriON— See  Highways,*. 

PRESUMFriONS— See  EviD  «;  Pract.  «>;  Pract.  Sup.  Ct.  «  **,  «  «; 
Railways,*,  ",««. 

PRINCIPAL  AND  AGEVT-SeeArrYS.^  Contr  «>.Evid  \«; 
Instr.  »;  Ins.  \  \  »», ««, «', «, ", ";  Railways,  «. 

1*    Authority^  Aq  af^ent  to  collect  an  interest  coupon  has  no  implied 
authority  to  extend  the  time  of  payment  or  to  negotiate  a  new 
loan.— Van  Vechten  v.  Jones,  436. 
2.    Implied  Authority— One  authorized  by  the  owner  to  negotiate 
a  sale  or  exchange  of  real  estate  is  not  thereby  invested  with 
an  implied'or  apparent  authority  to  make  a  binding  contract 
of  sale  for  his  principal.— Homes  v.  Redhead..  899. 
8.       Corporation— The  power  conferred  upon  an  officer  of  a  cor- 
poration to  object  to  a  plant  constructed  for  the  corporation 
if  he  is  not  satisfied  therewith,  necessarily  includes  the  power 
to  accept,  if  he  is  satisfied. — Frej-Sheckler  Co.  v.  Iowa  Brick 
Co.,  494, 
PRINCIPAL  AND  SURETY-See  Land  and  Tenant,  \ ». 
PRIORITIES— See  Mechanic's  Liens,  »,  \  *;  Mortg^.  *;  Praot.  ». 
PRIVILEGED  COMMUNICA  riON— See  Evid.  «. 
PUBLIC  IMPROVEMENTS-SeeCONTR.  ",«;  MuNic.  Corp. 
PUBLIC  OFFICERS-See  Contr.  »  **,  ",  ^  «, «, »«,  ". 
PUBLIC  POLICY-  See  Contr.  «  «»,  ", ", »;  Railways,  »,  *. 

QUIETING  Tn  LE-See  Pract  ". 

!•    Evidence— In  an  action  to  quiet  title  the  plaintiff's  chain  of 
title  showed  a  transfer  of  the  title  from  a  widow  of  one  former 
grantee,  and  from  the  heirs  of  another  former  grantee,  but 
there  was  nothing  to  show  by  what  authority  the  transfers 
were  made.    Held,  plaintiff  has  failed  to  establish  his  allega- 
tion of  ownership.— Wood  v.  Brown,  124. 
2,        Admissions— P/ca  and  Proof— An  admission  by  defendants  in 
an  action  to  quiet  title  to  land,  that  plaintiffs  are  seized  of 
the  "interest  if  any"  owned   by  a  specified  person  at  his 
death,  does  not  relieve  plaintiff  of  the  burden  of  proving  title 
to  the  land,  where  an  allegation  that  snob  person  died  seized 
of  the  land,  was  put  in  issue  by  general  deuM.—Idem. 
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8,  Rights  op  Claimant— Aforiflraye^—Plaintiflf  in  an  action  to  quiet 
title  to  land  cannot,  where  he  showa  no  title  to  the  land,  ques- 
tion the  rij(ht  of  defendanto  to  a  foreclosure  of  the  mortgage  on 
the  land  on  the  ground  that  the  latter  had  released  part  of  the 
land  from  the  mortgage.— /detii* 

RAILROADS. 

!•    Contxaot— Public  Polict— A  railroad  company  cannot,  under 
Code  2074,  preventing  any  limitation  of  the  liability  of  a  com- 
mon carrier,  relieve  itself  from  care  of  live  stock  by  a  contract 
providing  that  the  cars  shall  be  in  charge  of  the  shipper,  who 
assumes  the  duty  of  loading  and  unloading,  attending  to  and 
feeding  the  stock  at  his  own  expense  and  risk.— <J^rieve  v.  I.  C 
R»yCo.,659. 
f ,        RuLB  Appliki>— Notwithstanding  the  invalidity  of  a  provision 
of  a  contract  for  the  shipment  of  live  stock  requiring  the 
shipper  to  care  for  the  same,  a  shipper  who  is  furnished 
transportation  and   actually   undertakes   to   care   for  his 
stock,  cannot  i-ecover  from  the  carrier  for  injuries  occasioned 
by  his  neglect  to  exercise  such  care.-r/dew. 
8,        Samb— Valid  conditions   in  a  shipping  contract,  which  can 
be  separated  from  those  which  are  understood  by  both  par- 
ties to  be  invalid,  can  be  enforced.— id^m. 

4,  Same— The  fact  that  no  notice  of  damage  was  given  a  railroad 

company,  as  required  in  a  shipping  contract,  does  not  relieve 
the  company  of  liability,  since  the  condition  is  a  limitation  of 
the  carrier's  liability,  and  therefore  void,  under  Code,  sec- 
tion 2074,  providing  no  contract  shall  exempt  any  railroad 
corporation  engaged  in  transporting  property  from  the  lia- 
bility of  a  common  carrier  which  would  exist  had  no  con- 
tract been  made  or  entered  into— /dew. 
DamagreB— See  posf, ", ». 

5,  Dedication  and  Aooeptanoe— The  fact  that  a  railway  com- 

pany has  left  a  portion  of  its  right  of  way  adjacent  to  a  high- 
way unfenced  is  not  a  dedication  thereof,  unless  there  has 
been  an  acceptance;  and  it  is  held  that  the  facts  at  bar  show 
an  acceptance  by  travel.— Sarver  v.  C,  B.  &  Q.  R  y  Co.,  59. 
«.    Evidence— See  post,  ",  ",  ",  «»— Injury  to  property  in  transit 
being  shown,  the  burden  is  cast  upon  the  carrier  to  exculpate 
Itself  from  blame.— /dem. 
7,        Samb— A  shipper  who  has  undertaken  to  care  for  his  own 
stock  while  in  transit,  has  the  burden  of  showing  that  injury 
thereto  did  not  result  from  his  own  negligence,  and,  if  occa- 
sioned by  failure  to  do  what  he  has  undertaken,  then,  that 
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SQoh  failare  resulted  from  omission  on  the  part  of  the  carrier 
to  do  some  duty  devolrlDg  apon  it. — Idem, 

8*  Injuby  sr  TKAiN—In  an  action  a^i^inst  a  railway  company  to 
recover  damaf^es  for  the  death  of  the  plaintiff*s  intestate,  evi« 
dence  as  to  the  value  of  the  farm  of  which  the  deceased  was  a 
co-tenant,  offered  as  bearing  upon  the  question  of  damages,  is 
immaterial— Dalton  v.  C  ,  R.  I.  &  P.  R'y  Co.,  26. 

9*  SuFFioiBNOT— A  finding  that  horses  killed  on  a  railroad  right  of 
way  entered  at  a  point  where  there  was  no  fence,  will  be  sup- 
ported by  evidence  that  the  hoof-prints  of  the  animals  indicated 
such  to  be  the  fact.— Kingsbury  v.  C,  M.  &  St.  P.  R*y  Co.,  68. 

10.  Fenoes— See  post,  **— A  fence  built  along  his  holding  by  a  tenant 
of  lands  leased  from  a  railway  company  is  not  a  right  of  way 
fence,  in  the  absence  of  some  agreement,  express  or  implied. — 
Idem. 

Instmotions— See  post,  ", ». 
Jury  Question— See  post,  ", ", ". 

11*    NefiTliffence— It  is  negligence  on  the  part  of  a  railway  company 
to  allow  an  accumulation  of  ice  upon  the  platform  of  its  pass- 
enger station,  caused  by  the  dropping  of  water  from  the  roof 
to  remain  without  any  effort  to  remove  it,  or  cover  it  with 
some  substance  that  would  be  less  dangerous. — Watefbury  v. 
C,  M.  &  St.  P.  R'y  Co.,  83. 
12,    Cabs  of  Employe— /VwwtnpWow— One  in  charge  of  a  streetcar 
has  the  right  to  presume  that  one  walking  along  the  side  of  a 
track  will  exercise  the  caution  which  a  person  of  ordinary 
prudence  would  exercise,  and  will  not  attempt  to  cross  the 
track  immediately  in  front  of  a  car,  until  there  is  reasonable 
ground  for  concluding  that  he  may  do  so. — Beem  v.  Tama  & 
T.  Electric  R»y  &  L.  Co..  568. 
18*       CoNTBiBUTOBY    Negligencb  —  Evidence  —  Decedent    was 
seventy-one  years  old,  and  quite  deaf.    A  few  minutes  before 
the  acciient  ocf^urred,  he  was  walking  along  the  street,  par- 
allel to,  and  a  short  distance  from,  a  railway  track.    He 
turned  to  cross  the  track,  and  was  struck  by  the  cars,  and 
was  killed.    He  did  not  look  toward  the  approaching  train, 
although  he  could  have  seen  it  for  a  distance  of  five  hundred 
and  fifty  feet.    The  train  was  running  at  a  higher  rate  of 
speed  than  allowed  by  the  city.    Held,  not  to  warrant  a  find- 
ing that  the  decedent  was  free  from  contributory  negli- 
gence.—-Idem. 
14.        Same— Contributory  negligence  by  a  person  killed  by  a  street 
car  is  sufficiently  established  by  evidence  that  he  was  deaf 
and  that  he  could  not  have  failed  to  discover  the  approaching 
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car  if  he  had  looked  in  the  direction  from  which  it  came, 
before  attempting  to  cross  the  track. ~/d«m. 

15.  Same^One  who  in  entering  a  railway  depot,  passed  oTer  a  place 
made  unsafe  by  an  accumulation  of  ice,  and  knew  of  its 
dangerous  condition,  yet  who  soon  thereafter,  while  watch- 
ing upon  the  platform  for  the  incoming  train,  stepped  back- 
ward upon  the  ice  ^  ithout  looking  or  taking  any  precaution 
for  his  safety,  whereby  he  fell  to  his  injury,— is  guilty  of 
contributory  negligence  — Waterbury  v.  C,  M.  &  St.  P.  B'y 
Ck),82. 

16*  Jury  Question— It  is  a  question  of  fact  for  the  jury  whether 

the  circumstances  attending  the  death  of  one  killed  at  a 
railway  cronsing  are  such  as  to  orercome  the  presumption 
that  the  deceased,  prompted  by  the  instinct  of  self-preserva- 
tion, exercised  the  care  required  of  him,  when  no  one 
witnessed  the  af^cident  nor  the  manner  in  which  the 
deceased  approached  and  went  upon  the  track. -^Dalton  v, 
C,  R.  I.  &  P.  R*y  Co.,  26. 

17,  Same^An  action  against  a  railway  company  for  injury  to  a 

brakeman  through  defendant's  negligence  in  permitting 
its  water  tank  to  become  out  of  repair,  in  consequence 
whereof  the  water  was  permitted  to  run  on  and  over  the 
tracks,  which  rendered  it  dangerous  for  brakemen  to  per- 
form their  duty  of  coupling  cars,  was  clearly  one  for  the 
jury,  where  there  was  evidence  to  show  negligence  on  the 
part  of  the  defendant,  and  that  plaintiff  was  not  guilty  of 
negligence.— McPall  v.  Iowa  Cent.  R'y  Co.,  47. 

18,  Some— Employes  operating  a  switch  engine,  whose  duty  it  is 

to  be  on  the  lookout  for  employes  on  or  near  the  tracks  and 
to  warn  them  of  the  approach  of  the  engine  by  ringing  the 
bell  or  blowing  the  whistle,  or  in  some  other  manner,  are 
not  as  a  matter  of  law  free  from  negligence  toward  an 
employe  walking  along  the  track  in  the  course  of  his  doty, 
where  no  signal  of  any  kind  ia  given  of  the  approach  of  such 
engine.— McLeod  v.  C.  &N.  W.  R'y  Co.,  189. 

19,  Contribulory  Negligence— Jury  Question—^  railway  employe 

who  is  directed  by  his  superior  to  walk  from  the  rear  end 
of  the  train  on  a  particular  side  of  the  same  is  not  as 
matter  of  law  guilty  of  contributory  negligence  in  walking 
so  near  the  adjoining  track,  only  six  feet  distant,  that  he 
is  struck  by  a  switch  engine  thereon,  where  it  was  the 
duty  of  the  employe  in  charge  of  such  engine  to  be  on  the 
lookout  for  employes  on  or  near  the  tracks  and  warn  them 
of  the  approach  of  the  engine,  and  no  such  warning  was 
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fl^iven.    Such  employe  need   not  look   and    listen  as    » 
stranfi^er  or  trespasser  must. — Idem, 

20*  Pleadin£r-7-(n  an  action  to  recover  damages  for  the  killing  of  a 
horse  which  entered  on  the  right  of  way  at  a  point  where  the 
company  had  a  right  to  fence,  a  general  denial  presents  the 
issue  whether  the  railroad  had  a  right  to  fence  at  the  point  in 
question,  and  not  whether  it  had  legal  excuse  for  failing  to  do 
so.  The  last  is  matter  in  estoppel  which  must  he  specially 
pleaded.— Kingsbury  v.  C,  M.  &  St.  P.  K'y  Co.,  63. 

21.  SiL^^^Instruclions — In  an  action  to  recover  against  a  railroad 

company  for  the  killing  of  live  stock,  resulting  from  the  failure 
of  said  road  to  build  a  fence  along  a  portion  of  its  right  of  way, 
acts  of  plaintiff  excusing  such  neglect  are  not  available  under 
a  general  denial,  and  under  such  issues,  an  instruction  allow- 
ing a  recovery  if  a  horse  was  killed  through  neglect  of  defend- 
ant to  fence,  is  proper.— J'iem. 

22.  Prinoipal  and  A^ent— A  telegram  from  the  chief  surgeon  of  a 

railway  company  directing  the  sendee,  a  district  surgeon  in 
another  district,  to  go  to  a  specified  employe  who  had  been 
injured,  as  soon  as  possible,  and  notify  the  agent  and  local 
surgeon  of  the  company  at  the  place  when  he  will  be  there, 
does  not  give  such  sendee  any  apparent  authority  to  employ 
another  physician  to  assist  him.— Smith  v.  C.  &  N.  W.  R'y  Co., 
147. 

28.  Release— Estates  of  Dkcedents— The  parents  of  an  intestate, 
who  was  killed  while  employed  on  a  railroad,  settled  with  the 
company  and  released  all  claims  to  damages.  There  were  no 
debts  against  the  deceased,  and  his  parents  were  his  sole  heirs. 
Heldf  that  the  settlement  and  release  by  the  parents,  though 
made  without  intervention  of  an  administrator,  was  valid,  and 
precluded  a  recovery  for  the  intestate's  death  by  an  adminis- 
trator who  was  appointed  after  the  settlement.— Christie  v.  C, 
R.  I.  &  P.  R'y  Co.,  707. 

24.  Shipment— Duty  op  Shipper  in  Attendance— Mere  failure  of 

a  shipper  of  live  stock  to  remain  on  the  train  as  required  by  the 
shipping  contract,  does  not  preclude  him  from  recovering  for 
the  loss  of  such  live  stock  by  the  burning  of  the  car  in  which  it 
was  carried,  where  his  contract  did  not  require  him  to  ride  in 
such  car,  but  in  the  caboose.— Faust  v.  C.  &N.  W.  R*y  Co.,  841. 

25.  Same— JJwrden  of  Proof— Under  such  circumstances  it  was  not 

the  duty  of  the  shipper  to  prove  that  the  loss  was  not  caused  by 
his  failure  to  remain  on  the  train,  nor  by  his  failure  to  care  for 
the  property  while  in  transit.    Me  could  recover  on  proof  that 
the  fire  was  not  due  to  any  act  or  negligence  of  hia.— Idem, 
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26*  KillinfiT  Stook—The  mere  fact  thai  a  portion  of  a  rig^ht  of  way 
of  a  railroad  company  adjacent  to  a  highway  is  outside  the 
cattle  (i^aard  and  fences,  does  not  justify  a  presumption  that 
such  land  was  used  for  hiii^hway  purposes. — Sarverv.  C,  B.  & 
Q.  B'y  Co.,  59. 

87.  Damages— /Voicimate  Cause —Where  a  horse  has  crossed  a 
defective  cattle  guard  on  the  right  of  way  of  a  railroad,  and, 
after  crossing  onto  the  highway,  was  killed,  the  defective  cat- 
tle guard  will  be  held  to  be  the  proximate  cause  of  the  injnry, 
where  the  immediate  cause  of  the  horse  being  on  the  highway 
was  the  defective  cattle  guard.— Biley  v.  C,  M.  &  St.  P.  B*y  Co , 
285. 

28.  Same- A  railway  company  failing  to  fence  a  portion  of  its 

right  of  way  adjacent  to  a  highway,  which  portioa  has  not 
been  used  for  highway  purposes,  and  which  it  had  a  right  to 
fence,  is,  under  Code  1873,  section  1289.  liable  for  the  value, 
and,  in  case  of  failure  to  pay  the  actual  value  within  thirty 
days  after  notice  given,  for  double  the  value,  of  stock  killed 
on  such  portion.— Sarver  v.  C,  B.  &  Q.  R'y  Co.,  59. 

29.  Instructions— An  instruction  to  the  juryi  in  an  action  against 

a  railway  company  for  the  killing  of  a  horse  to  find  for  the 
defendant  if  the  animal  was  struck  upon  the  highway  crossing, 
and  not  w  ithin  the  right  of  way,  and  his  death  was  not  due  to 
the  defendant's  failure  to  maintain  a  safe  and  sufficient  cattle 
guard  at  the  place  where  the  accident  occurred,  is  properly 
given  when  the  testimony  shows  that  the  cattle  guard  was  not 
out  of  repair,  and  the  evidence  is  conflicting  as  to  the  exact 
point  where  the  horse  was  struck.— Riley  v.  C,  M.  &  St.  P. 
R*y  Co  ,  235. 

BAPE-See  CiiiM.  Law,  ^  ».  ",  ",  ".  >»,  «  ^  »  »,  ",  ",  «,  «. 

RATIFICATION— See  Contr."  »;  Corp.  *,  *;  Reformation.  *. 

REAL  PROPKRIY-See  Cocntiks.  *;  Dedication.  \  «,  ».  *;  High- 
way?, »;  Injunction,  % ';  Kailways,  *;  Waters,  \  * 

RECEl  VEKS— See  Pract.  \ »,  \  »,  •,  «. 

1*  When  Appointed— Under  McClain's  Code,  section  4113,  which 
provides  that  a  receiver  may  be  appointed  on  petition  of  a 
person  hoMIn^  an  interest  in  property  which  is  in  danger  of 
being  lost  or  impaired,  a  court  can  appoint  a  receiver  of  an 
insolvent  corporation  (all  creditors,  most  of  whom  have  liens, 
consenting,  except  one),  which  corporation  was  organized  to 
build  a  bridge,  in  which  the  public  was  largely  interested, 
under  a  charter  granted  by  congress,  where  the  property  con- 
sisted of  two  completed  and  one  incompleted  piers  and  some 
real  estate  connected  with  the  bridge,  all  of  which  would  be  of 
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little  value  without  the  franchise,  which  would  be  forfeited  in 
less  than  a  year  unless  the  bridf^e  was  completed.— Boston 
Inv.  Co.  V.  Pacifies.  L.  B.  Co..  811. 

2*  Same — ^The  court  will  not  decline  to  appoint  receivers  and 
direct  the  sale  of  the  property  and  franchises  of  a  corpora- 
tion organized  to  construct  a  public  bridge,  pending  suit  by 
a  creditor  to  set  aside  a  conveyance  thereby,  upon  the  inter- 
vention of  an  officer  of  the  corporation,  who  prefers  a  claim 
for  salary  and  advances,  more  than  two  years  after  the  com- 
mencement of  the  suit,  where  an  early  sale  is  imperative  to 
save  the  franchises  from  forfeiture  for  non-completion  of  the 
bridge. — Idem. 

Same — An  order  of  sale  of  property  in  the  hands  of  the  ref^eiv- 
ers  cannot  be  said  to  be  in  effect  a  foreclosure  of  a  trust  deed 
on  the  property,  where  it  has  no  other  effect  than  to  bring 
the  proceeds  of  the  sale  into  court,  instead  of  the  property. — 
Idem. 

4,  Same  —That  the  sheriff  is  in  possession,  under  plaintiff's  execu- 
tion, of  the  property  involved  in  a  suit  to  set  aside  a  convey- 
ance of  property  and  franchises,  does  not  prevent  the 
appointment  of  a  receiver  to  sell  the  property,  pending  the 
action,  where  it  is  in  danger  of  being  lost  or  destroyed.  Ue 
could  not  avoid  a  forfeiture,  and  need  not  be  niade  a  party. — 
Idem. 

$•  SAME—It  was  not  error  for  the  court  to  order  a  sale  of  the 
property  immediately  on  the  appointment  and  qualification 
of  the  receivers  and  upon  their  application,  where  the  prop- 
erty was  an  uncompleted  bridge,  which  would  be,  when  com- 
pleted, a  public  benefit,  and  the  franchise  to  build  same  was 
about  to  expire. — Idem. 

6*  Evidence -Findings  by  the  court  in  an  order  appointing  receiv- 
ers of  an  insolvent  bridge  corporation's  property,  that  the  prop- 
erty is  without  care  and  abandoned  and  going  to  waste,  are 
supported  by  evidence  that  the  propeity  has  been  in  the  hands 
of  the  sheriff  for  about  two  years  and  the  work  on  the  property 
has  ceased  during  all  that  time. — Idem 

7*  Same— An  objection  that  no  evidence  was  introduced  to  support 
the  finding  upon  which  an  order  appointing  receivers  was 
made,  canaot  be  sustained  when  the  pleadings  show  facts  to 
sustain  the  findings,  and  the  order  was  based  upon  facts 
admitted  in  open  court  by  all  the  parties  to  the  action,  and 
made  with  their  consent. — Idem. 

RECORDING— See  Deeds;  Fraud.Conv.  «;  Mtgs.  •. 

REDEMPTION— Executions,  \  «. 
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REFORMATION— See  Bona  Fide  Purchasek. 

1*  Bvidenoe— XocAe^— A  self  constituted  agent  falsely  represented 
that  the  managing  member  of  a  defendant  firm  had  read  and 
pronounced  satisfactory  a  written  contract  of  sale  with  plain- 
tiff, the  terms  of  which  had  previously  been  agreed  on,  and 
thereby  induced  the  other  member  of  the  tirm  to  sign  it  with- 
out reading  the  contents.  The  contract  signed  did  not  express 
the  actual  agreement,  as  it  ooatained  a  clause  of  which  the 
defendants  were  ignorant.  It  was  not  shown  that  plaintiffs 
authorized  the  agent  to  insert  the  clause,  or  to  make  the  false 
representations.  Held,  that  the  negligence  of  defendant  in 
signing  the  contract  was  not  so  gross  as  to  bar  them  of  the 
right  of  reformation  of  the  contract  on  the  ground  of  fraud  and 
mistake.— Sutton  v.  Risser.  631. 

2*  Same— An  illiterate  party,  who,  with  the  knowledge  of  the 
other  party,  relied  upon  the  latter  to  embody  their  oral 
agreement  in  a  written  instrument,  is  not  precluded  from 
having  the  written  instrument  reformed  to  conform  to  their 
understanding,  because  it  was  read  over  to  him  before  it  was 
executed,  and  he  mentioned  certain  omissions,  but  was 
assured  by  the  other  party  that  he  had  embodied  everything 
they  had  agreed  on. — Williams  v.  Hamilton,  428. 

8«  Mi8t€ike-A  unilateral  mistake,  unaccompanied  by  fraud  of 
the  other  party,  as  to  the  contents  or  legal  effect  of  an  instru- 
ment does  not  justify  its  reformation.  Such  mistake  must  be 
mutual  to  warrant  reformation.— /c^m. 

4.  Sam^  —  A  unilateral  mistake  of  law,  accompanied  by  fraud  on 
thn  part  of  the  other  party,  may,  under  some  circumstances, 
authorize  the  reformation  of  acontract.— /rfem. 

5«  Ratification— To  preclude  a  party  from  obtaining  a  reforma- 
tion of  a  written  contract,  on  the  ground  that  he  ratified  it 
after  its  execution,  it  must  appear  that  he  knew  of  and  under- 
stood the  contents  of  the  instrument  at  the  time  he  is  claimed  to 
have  ratified  it. — Idem, 

RELEASE— See  Constr.,  «;  Settlements. 

Consideration— The  release  of  an  existing  indebtedness  for 
commissions  due  under  a  mutual  contract  for  sale  of  land  is  a 
new  contract,  and  must  be  based  on  a  consideration,  and  an 
oral  statement  by  the  agent  that  he  claims  no  commission  is 
not,  therefore,  sufficient  to  show  release.— Me  teal  f  v.  Kent,  487. 

REMITITTUR-See  Justices.  \ 
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RE3I0VAL  OF  CAUSES. 

State  courts  power  over — A  state  court  has  do  jurisdiction  to  sus- 
tain a  motion  by  plaintiff  to  dismiss  the  case  after  defendant 
has  tiled  a  proper  petition  and  bond  for  removal  of  the  cause 
to  a  federal  court,  under  United  States  Statute,  chapter  866, 
sections  2,  8.  providinf?  that  when  such  petition  and  bond  are 
filed  *'within  the  time,  it  shall  be  the  duty  of  the  state  court  to 
accept  the  same  and  proceed  no  further*'  in  the  suit.—Cham- 
bers  V.  I.  C.  R.  R.  Co.,  288. 

REPRESENTATIONS— See  Kstoppkl,  ». 

REPUTATION— See  Crim.  Law,  ". 

RES  ADJUOICATA— See  Adjudicatiox,  '. 

RETAXATION— See  Costs.  \  \  *. 

REVENUE  DEPARTMENT  DECISION— See  Const.  Law,  *. 

RIGHT  OF  WAY— S 36  Railways,  ».  ^  «  m. 

RIPARIAN  RIGHTS— See  Wateiw.  \  K 

RULING-See  Pract  Sup.  Ct.  «>. 

SALES— See  CoNTR.  \ «, »,  ";  EviD  ";  Fixtures. 

1.  Aooeptanoe  —  Where  a  buyer  refused   to  accept   goods  on 

account  of  their  quality,  he  cannot  thereafter  justify  such 
refusal  by  alleging  a  shortage  which  the  seller  offered  to  cor- 
rect. ^Sutton  V.  Risser,  631. 

2.  Brokeragre— L4ND  Sale  Commissions— A  contract  for  sale  of 

land  giving  the  agent  "exclusive  right  to  sell"  the  farm 
described,  on  certain  terms,  and  agreeing  to  a  commission  "in 
case  the  above-described  property  is  sold  during  the  pendency 
of  this  contract,  or  to  person  whom  second  party  finds,  or 
secures  as  a  customer,  after,  the  expiration  of  this  contract,  or 
if  second  party  secures  a  purchaser  who  will  purchase  it  on 
the  above-mentioned  terms,"  which  is  indorsed  "good  until 
December  1,  1895,"  is  a  contract  for  exclusive  right  to  sell, 
which  gives  a  right  to  commis^^ion  on  any  sale  made  within 
the  time,  and  the  question  of  whether  or  not  the  agent  was 
instrumental  in  the  sale  actually  made,  is  wholly  immaterial.— 
Metcalf  V.  Kent,  487. 

3.  Bvidenoe  of  Shortagre—The  evidence  is  insufficient  to  establish 

a  claim  of  shortage,  in  the  quantity  of  goods  sent  to  a  pur- 
chaser where  the  contract  was  for  an  exchange  of  land  in  con- 
sideration of  six  thousand  dollars*  worth  of  goods,  shelf-worn 
and  out  of  style,  taken  at  wholesale  or  cost  prices,  since  such 
mode  of  computation  places  a  higher  price  upon  the  property 
than  its  actual  value,  and  does  not  furnish  any  information 
from  which  that  value  can  be  determined. — Idem. 
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S4LBB    Continued  to  Saloor  Kbbtbbs 

4«  Forfeiture —A  vendor  in  a  contract  to  convey  land  subject  to 
the  dower  interest  of  his  wife  cannot  insist  upon  a  forfeiture 
for  non-payment  of  the  purchase  price,  where,  before  the  date 
of  payment  he  had  put  it  out  of  his  power  to  comply,  on  his 
part,  with  the  terms  of  the  contract  by  conveying  an  undivided 
one-third  interest  in  fee  to  his  wife.—McWhirter  v.  Crawford, 
550. 

5«  Election— Where  a  contract  for  sale  of  real  estate  provided 
that  if  the  purchaser  should  fail  to  make  any  payments  when 
due,  he  should  forfeit  all  right  to  the  property,  and  also  any 
money  paid  by  him,  unless  the  vendor* should  elect  other- 
wise, it  was  the  vendor's  duty  to  give  the  vendee  notice, 
within  a  reasonable  time  after  defualt,  that  he  elected  not  to 
treat  the  contract  as  forfeited;  and  his  failure  so  to  do, 
worked  a  forfeiture,  and  barred  him  recovering  the  price. — 
Mahoney  v.  McCrea,  735. 

6.  Samb — Where  a  contract  for  sale  of  real  estate  provides  that 

on  the  purchaser's  failure  to  make  payments  when  due,  he 
shall  forfeit  all  right  to  the  property  and  to  *'any  money  paid 
by  him,*'  and  the  forfeiture  occurs,  a  subsequent  acceptance 
of  part  of  the  amount  due,  while  it  was  a  waiver  of  the  for- 
feiture, gave  the  vendor  no  right  to  recover  the  balance  due 
and  unpaid  at  the  time  of  such  acceptance,  after  a  forfeiture 
had  again  occurred  by  reason  of  a  subsequent  default. — Idem- 

7.  Fraud— A  vendor  is  estopped  to  claim  fraud  in  the  inception  of 

the  contract  where,  with  full  knowledge  of  all  the  facts  relied 
on  to  constitute  the  fraud,  he  accepted  the  note  secured  by 
mortgage  as  part  of  the  purchase  price  and  received  the  pay- 
ment of  interest  and  principal. — McWhirter  v. Crawford,  550. 

8«  Same—A  vendor's  acceptance  of  paymentH  on  the  price,  long 
after  the  contract  was  made,  and  with  full  knowledge  of  all 
the  facts,  estops  him  from  urging  fraud  on  the  vendee's  part 
in  procuring  the  contract.— /rfem. 

9.  Warranty— Con  tract  for  sale  of  land  which  the  purchaser  knew 
the  vendor  had  no  patent  to,  though  he  was  the  owner  of  the 
land  and  entitled  to  patent,  requires  the  purchaser  to  accept 
deed  and  abstract  when  tendered,  if  the  abstract  shows  a  per- 
fect title,  except  as  to  issuing  of  the  patent;  it  being  provided 
that  he  is  to  make  payments  at  certain  times,  and  that  "good 
abstract  and  warranty  deed"  is  to  be  furnished  by  the  vendor. 
Under  such  circumstances  the  seller  cannot  be  compelled  to 
furnish  patent,  but  the  purchaser  must  rely  on  the  covenant 
of  warranty.— Younie.  Brown  &  Martin  v.  Walrod.  475. 

SALOON  KEEPERS— See  Cbim.  Law,  ». 
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Sbttlvmbnts  to  Subbtics 

SEDUC  nON  -See  Crim.  Law,  ".  «  «».  « 
SELFDKFKNSK—See  Cbim.  Law,  \  **,  «  ". 

SETTLEMENTS. 

Release — Estates  af  Decedents — The  parents  of  an  intestate, 
who  Wds  killed  while  employed  on  a  railroad,  settled  with  the 
company  and  released  all  claims  to  damages.  There  were  no 
debts  against  the  deceased,  and  his  parents  were  his  sole  heirs. 
Beldt  that  the  settlement  and  release  by  the  parents,  though 
made  without  intervention  of  an  administrator,  was  valid,  and 
precluded  a  recovery  for  the  intestate's  death,  by  an  adminis- 
trator who  was  appointed  after  the  settlement.— Christie  v.  C, 
R.  I.  &  P.  R*y  Co.,  707. 

SKr  OFF— See  Puact.  «a. 

SLANDER— See  Pract.  Si  p.  Ct.  ". 

SPECIAL  FINDINGS— Pkact.  Sup.  Ct.  «. 

SPECIFIC  PERFORMANCE-See  Tender,  \  «. 

STATE  COURPS— S«e  Remittitur. 

STOCKHOLDERS -S^e  Contr.  ^Corp  •,  »,  \  »«. 

STREET  RAILWAYS. 

!•  Judgrments  —  A  street  **railway  corporation"  is  not,  within 
Code  1878,  section  1809,  providing  that  a  judgment  against  any 
**railway  corporation"  for  any  injury  to  any  person  or  prop- 
erty shall  be  a  lien  within  the  county  where  recovered,  on  its 
property,  prior  to  the  lien  of  any  mortgage  or  trust  deed  exe- 
cuted since  July  4,  1863,  in  view  of  the  fact  that  there  were  no 
street  railways  in  the  state  when  the  original  act  from  which 
this  section  was  taken  was  passed,  and  that  the  context  appar- 
ently excludes  street  railways.— Fidelity  Loan  &  Trust  Co.  v. 
Dougla8,  582. 

2.  Same— The  fact  that  the  franchise  of  a  corporation  denomi- 
nated as  a  street  railway  company  does  not  limit  its  opera- 
tion to  the  city,  but  includes  the  territory  adjacent  to  the 
city,  and  that  it  is  authorized  to  carry  freight,  baggage  and 
express  matter,  does  not  make  it  a  commercial  railway  com- 
pany as  distinguished  from  a  street  railway  company,  and  so 
bring  it  within  the  scope  of  Code  1873,  section  1309,  giving 
judgments  for  personal  injuries  against  commercial  railway 
corporations  preference  over  prior  mortgages,  where  there 
is  nothing  to  indicate  that  it  has  done  or  intended  to  do  any 
business  except  that  usually  and  properly  done  by  street 
railway  cor porat ions. —irfem. 

SUPERSEDKAS— S«e  Pract.  Sup  Ct.  ".  «\  « 

SURE  TIES -See  Attys.  »;  Land  and  Tenant,  ', «. 
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SURFACE  WATER— See  Estoppel,  >;  Watebs,  ». 

TAX ATION-See  Land,  and  Tenant,  »,  •,  \  \ 

!•    The  omission  by  the  assessor  to  inform  the  person  assessed,  in 
writing,  of  the  yalaation  placed  upon  his  property  as  provided 
by  Code,  section  1856,  does  not  invalidate  the  assessment  nor 
prejudice  the  owner,  unless  the  valuation  is  excessive  or  prop- 
erty is  erroneously  included,  and  it  will  be  presumed  that  the 
assessment  was  properly  made.— In  re  Kauffman's  Estate,  699. 
2.       Same — Property  must  be  assessed  in  the  name  of  the  owner, 
on  January  1,  previous  to  the  time  of  makinf^  it  under  Code 
1878,  section  812,  even  though  be  has  since  died.— Idem, 

8.  Executors  and  Administrators— An  administrator  may, 
under  Code,  section  881,  seek  redress  from  an  excessive  or 
erroneous  assessment,  before  the  board  of  equalization  or  on 
appeal  to  the  courts— /dem. 

TENDER— See  Justice,  •, »;  Pract.  »,  ". 

!•  Specific  Performance— An  offer  by  a  purchaser  in  his  cross- 
petition  praying  the  specific  performance  of  the  contract,  to 
pay  the  amount  found  due,  is  sufficient,  where  the  vendor,  at 
the  time  the  tender  was  due,  was  insisting  that  the  contract  was 
forfeited,  and  had  put  it  out  of  his  power  to  perform  by  con- 
veying an  interest  in  tbe  property  to  another. — MoWhirter  v. 
Crawford,  550. 

2«  Same — The  failure  of  the  vendor  to  object  to  the  amount  tendered 
by  a  purchaser  at  the  time  thereof,  does  not  prevent  him  from 
subsequently  making  the  objection,  under  Code  1878,  section 
2107,  providing  that  the  person  to  whom  a  tender  is  made 
must  at  the  time,  make  any  objections  which  he  may  have  to 
the  money  tendered  or  he  will  be  deemed  to  have  waived 
them,  as  the  phrase  "objection  to  money*'  refers  to  the  charac- 
ter or  kind  of  money,  and  not  to  the  amount. — Idem, 

THREATS— See  Blackmail,  \  \  \  ^  Crim.  Law,  ",  »•;  Instr  ». 
TRANSCRIPTS— See  Pract.  Sup.  Ct.  ". 
TRANSFER— See  Pract.  '.  ».  ~  ",  ». 
TRESPASS— See  Highways,  K 

TRIAL  DE  NOVO— See  Pract.  Sup.  Ct.  ",  »  ",  «.  «  «.  ^. 
TRUSTS  -See  Banks.  \  «, «;  EviD.  ";  Fr  \ud  Conv.  ';  Wili^.  »,  ^ 
USAGE— See  Attys.  \ 
VENUE— See  Crim.  Law,  ";  Pract.  \  \ 
VERDICT— Pract.  '«;  Pract.  Sup.  Ct.  *',  «  ». 
WAIVKR-Genl  Assignment.  »;  Ins.  ",  »,  «  «  •*;  Ple \d.  *;  Pract.  »; 
Pract.  Sup.  Ct.  ",  ».  «. 
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Wab.  to  Wills 

WARRANTY-See  Counties,  \  \ »;  Evid.,  ";  Sales.  •. 

Assumpsit— Id  the  absence  of  a-warranty,  or  of  fraud  io  indue- 
inc^  the  conveyance,  the  failure  of  the  title  will  not  support  an 
action  against  the  grantee  for  money  had  and  received. — Har- 
rison V.  Palo  Alto  County,  888. 

WATERS. 

1.    Accretion— Non-navigable  Waters— /?tpan*an  i?igrWs— Ripar- 
ian owners  of  lands  bordering  on  non-navigable  lakes,  which 
were  meandered  by  the  government  surveyors  in  1851  and  1852, 
and  did  not  become  wholly  dry  and  fit  for  cultivation  until  1890 
and  1891,  are  not  entitled  to  the  bed  of  the  lake,  under  the 
law  of  accretions.— Noyes  v.  Board  of  Supervisors,  174. 
2*       Same— The  rule  that  a  riparian  owner  of  land  bordering  on 
rivers  or  streams,  in  the  absence  of  limitations  in  his  title, 
takes  to  the  center  thread  of  the  stream,  does  not  apply 
to  the  case  of  a  lake  or  pond.— Idem. 
8.    Diversion  by  Grading— An  owner  of  a  city  lot  has  the  right  to 
bring  his  lot  to  grade  although  the  flo^jr  of  surface  water  may 
thereby  be  diverted  to  the  lots  owned  by  other  persons.— City 
of  Cedar  Falls  v.  Hansen,  189. 

WILLS— See  Inst.  *;  Pract.  «. 

1.  Ademption  op  Legacy— A  bequest  of  a  specific  amount  to  tes- 

tator's son  to  be  paid  by  deducting  the  same  from  the  amount 
due  from  the  son  to  the  testator,  as  evidenced  by  notes,  is 
specific,  and  is  adeemed  by  the  father*s  returning  the  notes  to 
the  son,  during  his  lifetime.— Davis  v.  Close,  261. 

2.  Oertainty — A  bequest  for  a  known  and  lawful  purpose,  where 

the  power  of  execution  Is  prescribed  and  available,  should 
never  fail  for  want  of  name  or  a  legal  classification,  unless  It 
is  in  obedience  to  a  positive  rule  of  law.— Moran  v.  Moran, 
216. 

8.  RcLE  Applied— A  bequest  to  the  pastor  of  a  specific  church, 
"that  masses  be  said  for  me,"  although  not  a  charity,  creates 
a  valid  private  trust.— /r/ew. 

4,  Charities — A  bequest  of  money  **to  be  divided  among  the  Sis- 

ters of  Charity,"  without  any  limitation  as  to  locality,  state  or 
nation,  and  without  any  provision  for  the  exercise  of  discretion 
by  the  trustees,  is  void  for  uncertainty. — Idem. 

5.  Evidence— Will  Contest— Z)t*c  exeeution—The  testimony  of  a 

proponent,  to  the  effect  that  she  was  present  when  the  will  was 
executed  and  that  the  subscribing  witnesses  reside  without  the 
state,  is  admissible  to  show,  prima  faciei  the  execution  of  the 
SmftU  figures  refer  to  subdivisions  of  Index.    The  others  to  paxe  of  report. 
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will  and  to  oast  the  harden  of  proof  upon  the  contestant, 
although  the  depositions  of  the  subscribing  witnesses  are  on 
file  in  the  case  upon  other  issues  and  though  proponent  took 
one  of  such  depositions  and  all  were  taken  by  agreement. — in 
re  £state  of  Allison,  180. 

6.  Competency — A  will  in  favor  of  deceased's  wife,  and  offered 

by  her  for  probate,  was  contested  by  his  father  on  the  ground 
of  incompetency  and  undue  influence.  It  appeared  that  the 
will  was  executed  in  a  town  in  Arkansas  two  days  before 
deceased's  death;  that  the  wife  was  there  at  the  time;  that 
contestant  resided  in  Iowa:  and  that  deceased's  only  brother 
resided  near  contestant.  A  witness  for  the  latter  testified 
that  she  was  at  said  town  during  deceased's  sickness,  and 
that  she  tnen  asked  the  wife  why  she  did  not  send  for  her 
husband's  brothers,  and  the  wife  said  she  did  not  want  them. 
The  wife's  cousin,  who  lived  near  contestant,  was  permitted 
to  state  the  contents  of  a  lost  letter  she  received  from  the 
wife  during  deceased's  sickness,  and  which  she  read  to  con- 
testant and  his  daughter  when  received,  to  the  effect  that  he 
was  very  poorly,  and  requesting  her  to  take  the  letter  to  con- 
testant and  daughter,  for  the  reason  that  she  had  no  time  to 
write  to  them,  and  to  repeat  a  conversation  with  them  to  the 
effect  that  they  desired  the  witness  to  go  to  Arkansas^  as 
contestant  was  too  old,  and  the  daughter  could  not  go. 
Held,  that  the  cousin's  evidence  was  competent  and  mate- 
rial.— Idem, 

7.  Trusts— Parol  evidence  is  inadmissible  to  show  that,  in  making 

an  absolute  devise,  the  testator  intended  that  the  devisee  should 
hold  the  property  in  trust  for  others,  under  Code,  1873,  section 
2826,  requiring  wills  to  be  in  writing;  and  this  is  so  though  the 
devisee  acknowledges  the  trust  in  writing  and  defines  its 
extent— Moran  v.  Moran,  276. 

8.  Intention — Rule  in  Shelley's  Cose— The  rule  in  Shelley's  Case, 

if  it  be  in  force  in  the  state  of  Iowa,  cannot  defeat  the  intent 
of  a  testator  as  expressed  by  the  language  of  the  will. — ^Wescott 
V.  Binford,  645. 

9*  Samb— In  such  devise,  the  fact  that  testator  is  presumed  to 
have  intended  a  devise  of  all  his  interest  in  the  property,  and 
that  the  heirs  of  the  devisee  could  not  be  definitely  known 
until  his  death,  would  not  create  in  him  a  larger  estate  than 
the  testator  intended  him  to  h&ve.^Idem. 

10.        Same— In  a  devise  of  land  to  one  '*to  hold  the  same  during  the 
term  of  his  natural  life,"  and  giving  him  the  use,  rents,  and 
profits  of  it  during  such  time,  but  providing  that  he  should 
Small' figures  refer  t;o  subdivisions  of  Index.    The  others  to  page  of  report. 
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"have  no  power  to  convey  or  dispose  of  the  same"  for  a 
period  logger  than  his  life,  and  that  at  his  death  it  should 
descend  to  his  heirs,  the  word  "heirs"  will  not  be  Riven  its 
technical  effect,  and  the  rule  in  Shelley's  Case  will  not  apply, 
as  it  was  testator's  clear  intention  to  create  a  life  estate 
only.— /d€W. 
WITNESS— See  Costs,  »,  ♦;  Evid.  «,  •, »,  »•;  Ins.  '*. 
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